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JUDGMENT. .

" The ]udgmenh of the Court I'BIRDWOOD and. PARSONS JJ) was deli-

vered by
“BIRDWOOD, J.—The sulﬁ in the Mamlatdar's Gourt was one falllng

ﬁﬁder cl. (c) of s. 15 (1) of Bombay Act III of 1876 ; and the first issue:
in it wag, whether the plaintiff was actually in possession of the property

claimed. Unless he was in possession at the time of the suif, he could not

obtain any relief under cl. (c). The Mamlatdar found that he bad, asa-

matter of fact; been dispossessed before the filing of the suit by a bailiff of
a Civil Court in the execution of a decres obtained by the defendants
against a third person. He, however, granted the relief nra.ved for, as he
was of opinion that the ba.lhff had lmproperIv given possession to the

defendants without. making ** any inquiry of tha village kamadar as to the -
true facts.of the case.” But that was not a question with which the

Mamlatdar was concerned. It is.clear that, in the present case, the

plaintiff should have proceeded for the allsged obstruction of his posses--

sion by the defendants, - not by a suit under the Mamlatdars’ Act, but by
- an’ application under s. 332 of the Civil Procedure Code or by.a regular
suit; as advised: The Mamlatdar acted illegally in making a decres in
the plaintiff’s favour in opposition *to the distinet [215] direction con-
tained in s. 15 of the Act.- We, therefors, reverse the decree made by him,
- and reject the plaintiff’s claim with costs throughout.

Decree reversed.

. 13B. 215
APPELLATE CIVIL.

Pefore Mr. Justice Bzrdwood and Mr Justzce Parsons.

DiNsHA KUVARJII (Omgmal Defendan., No. 92), Applzca/nt v HARGOVAN

DAS GOVARDHANDAS (Original Plaintiff), Opponens.™ [10th April, 1888.] ! '

 Dekkhan Agr ieulturists’ Relief Act (XVI T of 1879), 5. 66— Account adjusied and szqned
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by tw» debtors, one of whom was an agriculiurist—Suit against one agricullurisi—

Evidence—Inadmissibility of unregistered khata for any purpose whatever.

The plaintiff sued two defendants, one of whom was an agriculturist, on a~

. khata which contained an acknowledgment of liability to pay the amount due to

the plaintiff, and also an agreement to pay interest. The defendant, who was -

. ao agriculturist, was struck off the record, andthe plaintiff proceeded against the

~other, and obtained a decree against him for the amount claimed—the Court being
of opinioa that s. 56 of Act XVII of 1879 did not apply, and that the khata sued
on was valid and admissible in evidence although not registered.

* Apphcatlon No. 152 of 1887.

= (1) “ Section 15.—On the day appointed the Mimlatdar shall proceed to hear ail
the evidence that is then and there before him, and to try the followmg issues, mz.,..‘...

W MR eeLLINLELINL S Y S tasassestettuasasentrassrese

N ()] It the plaintiff avers that he is still in possession of the property, or in- the

enjoyment of the use. but that the defendant disturbs or obstructs, or has attempted to
disturb or obstract, him in his possession or use—

., “(1) whether the plaintiff or any person in his behalf is actusally in possessmn or
en}oyment of the property or use claimed :

“(2) .whether the defendant is disturbing or obstructing, or has attempted to disturb
or obstruct, him in such pcssession or enjoyment :

“(3) whether such disturbance or obstruction, or such attempted dlsturbance or
obstruchlon first commenced within six months before the suxb was filed.”” .
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Held by the High Court, that tbe khata was an instrument purportmg to
evidence an obligation to pay money within the meaning ofs. 56 of Act XVII of

1879, whlch section-applied, although only one of the executants was an agzmul- :
turist. -

Held, also, that, undér the provisions of s. 36, the khatla was not admissible in -
evidence in any case whatever, not even to enforce a liability against one who:

was not an agriculturist. .
' THIS was an application under the ‘extraordinary jurisdiction of the,
High Court (s. 622 of the Civil Procedure Code (Act XIV of 1882)).

.+ The plaintiff filed a suit in the Small Cause Court at Poona to recover,
Rs. 233-6-6, being the amount . of principal and interest due on a khaia.
ad]usted and signed by both the defendants on the 19th December, 1884.-
' The defendants contended that both the defendants being agncult‘.umsnsf
at the date of the khata sued upon, the kkatec was inadmissible [216] in,-
evidence for wanf of registration, as required by s. 56 of the Dekkha.n
Agriculsurists’ Relief Act' (XVII of 1879). . o

' The plaintiff admitted, at the hearing, that defendant No, 1 was an
agriculturist, and anplled to have, his name struck off. This apphcatlon
was granted. ’

The Court found that the defendant No 2 was nob an agricultarist,
and that; therefore, s. 56.0f Act XVIT of 1879 did noti apnly, and thab the

- khata was valid and admissible against him.

A decree was accordingly passed against him for tbe amount claimed.;
Agairst this decree. the defendant No. 2 applied to the High Court
under 5. 622 of the Civil Procedure Code.

A rule #isi having been granted calling upon the pla.mtlff to show

" cause why the decree should not be seb gside.

Mahadev C. Apte, for the plaintiff,” showed cause.. —The Court below
has found that the only defendant now on the record is not an agricul-
turist. ~ Section 56 doesnot, therefore, apply, and the:khaia is valid and
admissible in evidence. If, however, the khata is not admissible, the
Court below in admitting it has merely committed. an error in the exer-
cise of its jurisdiction. That is not a ground for. the High Court’s inter-
forence . under s. 622 of the Civil Procedure Code (Act XIV of 1882)..

-Balaji A. Bhagvot, for the defendant, contra.—The khata in question
is an instrament of the descrlptlon specified.in 5. 56 of Act XVII of 1879. .
1t is, therefore, inadmissible in evidence for any purpose whatsoever,
unless it is duly registered and attested. See Kangi Ladha v Dhonde (1).
It was, therefore, not merely an error in law, but a material irregularity to
use it against the defendant. This Court can, therefore, interefere under
8. 622 of the Civil Procedure Code.

JUDGMENT.

' BIRDWOOD, J.—The plalntlff sued two defendants, one of whom is
au agriculturist, on a khata, which contains not only an acknowledgment
of liability to pay the amount due to the plaintiff, but also an agreement

" to pay. interest. It -is eclearly, therefore, an instrument ’ purporfs .
" ing b0 evidence an obligation [2417] for the payment' of - money within .

the meaning of s. 56 (2) of Act XVII of 1879—Kanji Ladhav. Dhonde (1)

{1) 6 B, 729.

(2) NoTE.—Section 56 of Act XVII of 1879 prov1des vas follows :—

“56. No instrument which purports to create, modify, transfer, evidence or extins -~
guish an obligation for the. pa.yment of money or a charge upon any properiy, or to be
a conveyance or lease, and which is executed after this Act comes into force by ait
agriculturist resxdmg in any local area for which a Village ‘Registrar has been appoipted,
shall be admitted in evidence for any purpose by any petson havmg by law or eonsent
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It is also, we think, an mstrument executed by an agriculturist within the
meaning of the sechlon, even though only one of the executa.nts is an

: agmcultunst; ,

_ The Judge of the Oourt of Small Gauses, in a.dmlhtmg the unregistered

" khata in evidence against the defendant, who is not an agriculturist, and in

making a decree thereon, has, we think, acted illegally ; for s. 56 of the.

above-mentioned Act provides that ho instrument to which that section is
applicable shall be “‘admitted in evidence for any purpose,” unless it is
written Ly or under the supermbendence of, and attested by, a village-
reglsbrar. The use of the words ** for any purpose ”’ shows that the instru-

ment in question, which was not written, and attested in accordance with .

the section, could not be admitted in evidence in any case whatsoever, nob
even to enforce a liability against one who was not an agriculturist. ,

1888
APRIL 10,

APPEL-
LATE
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13 B, 2185,

We reverse the decree of the Courﬁ of Small Oa,uses, and reject the

pla.mbxff’s claim with costs. SR ‘
' ' ’ Decree reversed.‘

: 13 B. 218 N
- [218] APPELLATE OIVIL
Before Mr. Justice Bzrdwood and Mr. Justice Parsons.

 MULJ1 BHAISHANKAR AND ANOTHER (Orzgmal Defendanzs)
Appella,nts v. Ba1ogaM (Original Plaintiff), Respondent *,
.. [16th April, 1888.] y

Hmdu Zaw—Wzdow Widow’s nght to separate maintenance—Widow dzrected by thé
husband to be maintained in the family house—dJust cause for not . ltumg in jamzly
. house— Imputation of unchastity. . |

~- A Hindu w1dow, who is directed by “her husband to be maintained in -the
" family house, is noft antltled to mamtenance lf she remdes elsewhere without a
" just cause.
P., a Brahmin, resided at Kava and died there in 1874 while hls wife' (the
. plaintiff), was living with ber parents at Dabhoi. By his will he devised the
greatet part of his property to hls nephew M., and bequeathed a house and cer-
tain other property to his wife * if she came to live at Kava.”’sIn 1883 the plaint-
iff sued M. and his brosher for arrears of maintenance, alleging that they were

in possession of her deceased husband’s property, and, therefore were liable for -

her maintenance. The defendants pleaded that the plaintiff led an immoral life,
- . and had, therefore, forfeited her right to maintenance. - They further contended
.. that she was not entitled to ma.mnena.nce, unless and until she came to reside at
 Kava, as directed by her husband’s will." The Assistant J udge found that there
" was.no evidence of plaintiff’s unchastlty, and that under- the circumstances. she
_could not live happily at Kava, where she had no relation, except the defendants,
who had endeavoured to blacken her character. He awarded the plaintifi’s claim,
Held, by the High Court conﬁtmmg the decreeo, tha.t; the plaintiff had “a ]ust
cause * for not living with the defendants.

[R., 15 B. 236 (239);. 240 646 (656).3 -

[

SECOND appeal from the dedision of W H. Horselv, Acting Assmtanb

‘ “Judge of Broach, in a.ppeal No. 44 of 1885 of the district file.'

~ of parties authonhy to receive evidence, or shall be acted upon by any such person or by

any punllc officer, unless such instrument is wntten by, or under the suparmtendence

of, and is attested by, a Village-Registrar :

“ Provided that; nothmg herein contained shall ptevent the admxssxon of. a.ny"

'mstrumenf- in evidence in any criminal proceeding.”
* Second Appeal No, 164 ot 1886
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