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Before Mr. Justzce Bzrdwood and Mr. Justice Pars’ons.

- ‘Bal KUVARBAI (Orzqmal Plamtzﬁ) Appellant v. BHAGVAN
ICHHARAM AND ANOTHER (Original Defendants) Respondems
S . L [8rd: Apnl 1888.]

Bhagadan Ast (Bombay Act V of 1862) ss.'1 and 2—8ale of unascertained shaves in an
undivided bhag——Dzsmembermmt Phuszcal dzsmemberment—Rzght fo sue to set
aside illegal sales. -

Section 1 of the Bomba.y Bhagdan Acb (V of 1862) (1) does not prohibit the
‘sale of 'an unascertained share of an undivided bhag. - :

The object and intenticn of the Act is to prevent a physrcal dismemberment

of a bhag, or recognizad sub-divisions thereof, and not a mere increase or decrease

_ in the number of persons who may from time to time be owners of the bhag,
Section 2 12) of the Act does not bar the right of any person prejudically aﬂected
by any illegal sale from sumg to set aside the sale. :

[204] Four brothers owned a ‘bhag in common, In 1871 the rlght, title, and
" interest of three of the brothers in the bhag was sold in execution of decress
against them. -The defendants were the auction-purchasers. . They were putin
joint possession of the whole bhag. In 1878 the plaintiff purchased the whole
bhag from the four brothers, and filed a suit in 1883 to oust the defendants, and
‘to obtain possession, allegmg that the defendants’ purchase of a portion of the
- bhag was illegal and invalid under s. 1 of the Bombay Bhagdari Act (V of 1862).-
The suit was dismissed, on the ground that though the defendants’ purchase was
* illegal under the Act, the plaintiff-had no right to oust the defendant until the
‘Collector had taken a.ctlon, uuder 3. Q of the Act, o set aside the defendants
purchase. .

Held, reversing the decision of the lower Court, that hhe sult ,was nob ba.rred -

N v . bys. 2 of the Bom bay Bhagdari Act-(V of 1862).

" Held, also, that the defendants’ purchase of. unascerta.med shares in the‘ un-,
divided bhag was not opposed to s. 1 of the Act. . s

[Dlas 15 B. 172 (1'74) 3

~ SECOND l.ppea.l from the decree of W. H. Horslev, Acblng Assxsbant
‘Judge of Broach, in appeal No. 55 of 1884. '
"." One Adam Bagas and his three brothers— Baji, Asmal, and Hasan—
were possessed of an undivided bhag at Sankvad, in the Broach Collectorate.

k]

¥ Becond Appeal No. 144 of 1886.
(1) ¢ Sectlon 1,—No portion of a bhag or share in any bhagdari or narwadari village

" other than a recognized sub- division of such bhag or share shall be liable to seizure,

e gequestration, attachment or sale by the process of any Civil Court, and no process of such

" Court shall be enforced 26 a8 to cause the dismemberment from .any such bhag or share

“or recognized sub-division thereof, of any homestead, building-site (gabhan}, or premises

_appurtenant o< appendant to such bhag or share or recogmzed sub-division thereof.”

{2) “ Section 2, —Whenever any process bas issued out of any Civil Court for the
‘geizure, sequestratmn attachment or sale of any portion of a bhag or share in any
bhagdan or narwadari.village other than a recognized sub-division of such bhag or share, -
“or for the seizuré; sequestration, attachment or sale of any homestead, building-site
(gabhan) or premises appuruenant or appendant tosuch bhag or share or recognized

~ gub-division thereof, it shall be lawful for the Collector or other chief revenue-officer

of the district in which any such bhagdari or narwadari v11|a.ge is situated, althongh
“not a litigating party, to move in such Civil Court that such process shall be set aside -
or quashed, and that the provmons of this Act be put in foroe;

and if such Court be of opinion, on the evidence adduced by the Collector ¢ or other
chief revenue-officer 6f the district on such motion, that the case is one falling within
this Act, it shall set aside or quash such process, and cause the provisions of this Act
.tobe put in foree; any order which the said Court miy make on- such motion shall -
be appealable in the same manner &s a deciee of the Court, in which it is made.” . .
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Tn 1871 therespective- right, title, and interest of three of the ’abovev\

owners of the bhag, viz.,, Adam, Asmal and Hasan, were put up to auction

in execution of decrees &ga.mst hem, and purchased by the defendants. The

auction-purchasers were put into possession of the whole bhag, and.it was
_ entered in their joint names in the revenue books. .

. In 1878 the vplaintiff purchased the whole bdhag from ‘Adam, Asmal
and Hasan and the widow of Baii, and in 1883 filed the - present suit to
ejoct the defendants and to obtain possession of {208] the dhag and the
houses appurtenant thereto. The plaintiff alleged that the purchase of a
portion of the: bhag (viz.; the interest of three brothers only) was illegal

and invalid under s. 1 of hhe Bombay Bhagdari Act (V of ]862) and tha.t

.therefore, the defendants-had no title to: the same.-

The defendants- contended (snter alia) that the sulb ‘was. barred by
limitation ; that the sale to the plaintiff was collusive and void for want
of conmderatlon ; that ab the time of the sale the plaintiff's vendors had
Do title to convey ; and that their {the defendants’) purchase of the right,
-title, and interest of three of the brothers was nob opposed to the Bhagda.rl
Act (Bombay) V of 1862.

- The Subordinate Judge held that the suib was substantrally obe fo setb
aside the Court sale of 1871, and, as such, was barred under art. 12,
seh. JI of the Limitation Act (XV of 1877) ; that the sale to the plainsiff
was void for want of consideration, and that the defendarts’ purchase was

" opposed to the Bhagdarl Acb (V of 1862) He, therefore, olsmlsqed the
suit. -

On appeal, the Assxsba.nt; J udge was of opmlon thab the suit was nob
time-barred ; that the sale tothe plaintiff was notinvalid ; and that the
defendants’ purebase was illegal under the Bhagdari Act.. But he dismiss-
ed the suit on the ground that the Collector alone had ~the ' right, under.

“8.-2 of the Act, to take steps for setting aside the Court sale at which
the defendants purchased the property, His reasons are stated in the

following extract from his judgment:— It must be remembered shat Adam’
Bagas and his brothers had been ousted from possession of the whole of
their bhag by process of a Civil Cour in 1871. They could npt recover
it of their motion, or by any effort on their part at the time of the sale to-
the plaintiff. The Bombay High Courb have ruled in The Collector of

Broach v. Desai Raghunath (1) that ** the only person who can get a sale

set aside is a Collector.” He alone can take action under s. 2 of the Bhag-
dari Act. Hven if thig Wela not 50, Adam Bagas and his brothers would
be barred by limitaticn in ‘A.D. 1878 if they sought to set aside a Court
sale of 1871 : .consequently it is quite clear that when plaintiff bought;
“the [206]. bhag from Adam and his brothers they could not sell any right
“to possession. 1t is a recognized prmclple that a. purchaser obtaing no
better title than his seller had to convey. The sellers to the present plamﬁ-

iff had at the time of sale no title to possession. If the Oollecbor refused

to take action under s. 2 of the Bhagdari Ac, they could never get posses-
sion : ¢onsequently they could not convey to the plaintiff any title by which
she can oust the defendants. They can be ousted by the Collector per-.
haps, and then' if plaintiff can prove the validity of her purchase from the
orxgmal bhagdars, she mlghb perhmas geb possesston, but she ca.nnot do so
in this suit.”

¢, Against this declsxon the nlamtlﬁf preferred a second a.pneal to the
High OOurt . . o .
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- Manekshah Jehangirshah, for the appellant.—The sale to the defend-
ants is absolutely void. It defeats the object of the Bhagdari .Act;
which is intended to-prevent the dismemberment of & bhag. The sale
to the defendants cannot be effectuated without = dismembering the
bhag The ruling in Ardesir Nasarvanji v.. Muse Natha Amii (1) -
is . conclusive ' on the present quesbion. The lower Court has wrongly -
held that this suit is not maintainable. There is nothing in 8. 2 of the
Bhagdari Act to prevent any othe: person than the Collector from suing
to set aside an illegal sale. The observations. of Pinhey, J., in the case

* of The Collector of Broach v. Desai Raghunath (2) are obiter dicta. They

were not necessary for the decision of that case.
Govardhan M. Tripati (with "him Motilal. Da,lpa.tmm) for the

» respondents.—Under s. 2 of Bombay Act V of 1862 the Collector s the

only person who can take steps to have an illegal sale of a bhag set aside.
A sale of a share or portion of a bhagis voidable, and not void. It is
good, until it is seb aside.’ In the present case the Collector has taken no
action to set aside the defendants’ purchase. They are in joint posses-

“sion of the whole bhag, and so. long. as it is not dismembered, neu‘,her the
’ Collector nor any other person ean oust the defendants.

.JUDGMENT.

BIRDWOOD J.—The nla.lntlﬁf sues, as purchaser of a bhaq in g
bhagdar: village, to recover possession, with mesne profits, of [207] the
bhag and the houses appurtenant thersto, of which thé defendants in this
case and the defendants in two other casesare in joint possession under
Court sales at which they severally purchased the interests of three of the
four sharers in the bhag. The present defendants purchased the undivided
one-fourth share of Adam Bagas on the 27th April, 1871, and were put

into possession in 1871 or 1872, and. have. remained in possession ever
- since, without any objection from the Collector, who has entered .the

whole bhag in the names of the defendants in the three cases as an un-
divided bhag. . ) :

"~ The plaintiff purchased the whole bhag from the four original sharers
in1878, and the suit was brought on the 26th April,}1883. The Assistaat

" Judge has held that the sale to the defendants was void under s.1 of

Bombay Act V of 1862, and that the suib, regarded as-one for possession

* and not as one to set aside the sale to the defendants, was ndt barred by .

time., He, however, rejected the claim, on the ground .that the Collector
had not taken action, under s. 2 of the Act, o set aside the sale, and that,
as he was the only person who, according to the ruling in The Collector of -

- Broack v. Desai Raghunath (), could take any such action, the defendants
" could not beousted by any oneelse. In the case referred to by the Assistant
- Judge, the point really ruled was that no law of limitation a,pphed to.
- proceedings” taken by a Collector under 3. 2. The further opmlon

expressed by Pinhey, J., in that case we are not prepared to adopt, inas-

much as s..2 of the Act contains ‘no provision ba.rrmg the right of any’
person prejudicially affected by an illegal sale from suing to seb it aside. ‘

..~ We think that the preseub suib is mamta.lna.ble, and that the questlon;
reallv is, whether the defendants’ purchase is opposed to s.1 of the Act.

- In the case of Ardesir Nasarvansi v. Muse Natha Amiji (1), where the

present plammﬂ"s husband, Ardesu', was -the’ nurcha,ser at a nominal sale

(1)1B.601(606).. © @756,
' B ' 138 :
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of a whole bhag, in which - tha Judgmenh debtor whose interest was sold
had only an undivided share, Melvill and Kemball, JJ., declined to
determins the question whether the attachment and sale of an undivided
[208] share in a dhag would be contrary to the letter or spirit of Bombay
Act V of 1862.- They held it sufficient in.that case to say that, even if
such a sale were lawful, the purchaser would not be entitled to insist upon
the possession of any particular portion of the dhag, house ot gabhan, but
. eould only sue {or parhmon and the question would then -arise, whether,
consistently with the prov151ons of Bombay Act V of 1862, such a partition
could be made. In a previous case, Ve }nbhaz v. Raghabhas (1), the same
“Judges had held that there was nothing in the Act which debarred a Civil
Court from making a decree for the partition of narvadari land among

1888
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13 B. 203.

narvadars, In second appea.l No. 519 of 1882, the purchaser of an

undivided share sought to enforce a division of the dhag. The Assistanst

‘ Judge, Mr. Hammick, held that the purchase was not illegal, because the -

bhag still remained entire, but that the result of the parsition which the
plaintiff was attempting to enforce was rendered illegal by the Act. His
decision against the plaintiff was cohfirmed by the Hish Court, but there

is nothing to show whether his opinion as to the legality of the purchase :

by the plaintiff was conéurred in.
In the present case, however, we must decxde the question left unde-

‘cided in Ardesir v. Muse Natha, and we are of opinion that s. 1 of the Act

does not prohibit the share of an unascertained share of an undivided
bhag., No doubt, the la.ngua,ﬁe of the section seems comprehensive encugh
to include such shares of bnaqs within - the preseribed prohibition; for
" the section provides that.no “portion” of a bhag shall b3 liable to sale by

the process of any Civil Court; and an undivided share-. is as strictly a -

portion of a bhag as a share actually divided off by metes and bouunds;
bub any interference with the sale of undivided shares does not appear to
be within the intended scope of the Act. The mischief at which the Act
aims is the dismemberment of bhags,—that is, their physical dismember-
ment.  This seems to us clear from the language of the preamble and of
8. 8. The preamble sets forth the dangsr to the permanence .of the bhag-
dari and narvadar: tenures arising from the increasing practice of attach-

ment and sale by ecivil process of the homesteads and building-sites

[209] appertaining to constituted bhags or recognized sub-divisions of such

bhags or shares in bhagdari and narvadari villages. The danger referred
to is that of separating tangible immoveable properbv from other property

to which if has been appendant. Oae of the main objects of the Act is to
" prevent the sale of homesteads and- building-sites apart from the bhags to
which they are appendant, because such.sales would necessarily effect
a digmemberment of bhags. Bus the sale of an unascertained share would
not necessarily lead to a dismemberment ! for the purchaser of the share
might be admitted by the other sharers to joint enjoyment. In the
present case, there has as yet been no.dismemberment of the "bhag by the
sales to the defendants. If the purchase by the defendants in the present
case is legal, as we think it is, and if they obtained. pea.ceable possession

under it of a whole bhag, as they did, there is no provision of the Act-

which would warrant .their eviction by a purchaser of the whole bhag.

The preamble shows the general scope and intention .of the Act, and the
view we have expressed regarding it is'confirmed by a reference to the provi-
sions of s. 3, which relates fo private alienations of shares, and provides that;

(LY 1B. 295, .
189
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‘whenever the Collector or othier: chief revenuse officar of the distriet finds,
aupon due inquiry, that any person isin possession of .any portion of any "
bhag, &c.; other than a recognized. sub-division; it shall be lawful for him
-to summarily remove such person from such possession and to restorethe
possession- to the person entitled thereto. This language could only apply
to property of which it was possible to have physical possession, not to
a share in undivided propertv a,nd it lndlcates very clearly the real inten-
tion of tha Act.

{ Wae ate of opinion, ﬁherafore, that the sale to the defendants eanuob
‘be seb aside. TIf the pla,mtlff can induce the dsfendants in the three cases
to give her joint possession’ with them, that is a matbter for them fo
consider. Having regard to the Assistant Judge’s remarks as to the nature
of the plaintiff's purchase, whiéh sesms to have been of a speculative
character,” we are nof disposed to allow her now to amend her plaint and
ask for joint possession, even if it were open to us to.permit such a course.
We confirm the decree of the Asmsbant Judge with cosbs.

_ [210] PARQONS J.—This a.ppeal and appeals Nos. 145 and 146 may
be considered together. The facts are undisputed. Four brothers—Adam
Baji, Asmal, and Hasan—were joins owners of a bhag in the village of
Sankvad, in the Broach Collesiorate. In execution of decrees obtained
against the brothers.the bhag was attached, and the right, title and interest
of Adam, Asmal, and Hasan respectively therein was sold in 1871 by the
Collector acting under the orders of the Civil Court and purchased by the
defendants. The defendants were placed in possession of the whole bhag,
and it was entered in their names in the revenue books. The plaintiff in

1878 purchased the whole shag from the three brothers aforesaid and the

widow of the fourth, Baji, and in 1883 brought this suit to oust the
defendants and obtain possession. Her allegation is that, as the sale to
the defendants is illegal and null and void under 5. 1 of Bowmbay Act V of
1862 as being a sale of a portion of a bhag, her purchase alone is legal as
a purchase of the whole bhag. It has to be considered, therefore, whether

- the sale to the defendants is void under s. 1 of the Act, and whether pla.inb-

iff can rely on her purchase to oust them from their : presenb possessmn
of the whole bhag. .

The object and intention of the Acb, as stated in the Ac:F itself (s. 5),
is to prevent the dismemberment of bhags or recognized sub-divisions

" thereof, The dismemberment to be avoided is, I. think, a physical

dismemberment, and not a .mere increase or decrease in the number of
the persons who may from time to time be owners of the bhag. For instance,

" in a case in which there are joint owners of a bhag, the action of any of

them in admitting parfners or in selling their ‘shares could not bs said in

" itgelf to dismember the bhag, for the bhag would remain as before:; the

- number even of its owners might be the same though it might be increased

or decreased. But if the owners separated off a portion of the dkag and
gold it, and placed the purchaser in possession, then by the sale of that
portion the bhag would bs dismembered, for it would be split up into two
distinet holdings.  Ip the same way, I must hold that a portion of a bhag
ipusi; for the purposes of  the Act,” ba .construed to mean 'a separated
portion of a bhag,——bhat ig, a vigibly Separate portlon capable of distinet
and separate possession, —and that a sale’ 'of a’.portion. [211] must be &
sale of such. a separated portion and not a sale which merely effects a
&hange in the posmon status or number of those who own the bhag and
leaves the bhag in exactly the same whole condition as it was before the
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sale. This is clear ag well from the object of the Act as from the prov1s1on o

in s.'8, which. allows -the -Collector summarily to remove any person in
possessmn -of a portion of & bhag.

Now in this case four persons jointly owned the bhaq <ib could not, -
‘therefore, be said of any one of them that ha owned a dxsfsmcb portion, -
When the right, title, and interest - of three of the shavers was sold to the
two defendants, the bhag, in place of bemg owned by four persons, was’

owned by three. There was thus a cha.nge in the number of the owners.

Still, however, the condition of the bhag itself remained the game, for no’

one of the three could say that he owned any distinet porbion.” ~As with

the four owners, so with the three, each would have an interest in tihe

whole, but no one would have the right to any specific portion. "I do not
think, therefore, that the alienation of the right, title, and interest of three
out of-the four co-sharers is confirary either to the spirit or the letter of
the Aect; it would not in any way dismember she bhag’; it would not
_convey to any oue any disbinet portion of the bhag, and it would not place
any person in possession of any such portion. *

It is noteworthy that this is the first ease of its kind that has come
- before this Court. In all the other reported cases—Ardesir Nasarvangi v.

‘Muse Natha Amiyi (1), The Collactor of Broach v. Rajaram Laldas (2), The,

Collector of Broachv. Desai Raghunoth (3) and Gulad Narotam v. The
Secretary of State for India in Council (4) —the alienation was of a separated

share of which there had been separate possession. In the earliest of the

cases cited, however, the possibility of the legality of the alienation of -an:
undivided share was hinted at, and I am of opinion that such an alienation
is legal. The Legislature may well have enacted that-it shall be unlawful
to split up an estate, such .as a bhag, .into innumerable small separate:
holdings, just as it has enacted [212] that ordinary land shall not be
divided into survey numbers of a less extent than a certain minimum
(Bombay Land Revenus Code, 1879, ss. 113, 98): but very express words
would be needed to enable me to hold that it intended in the case of a
bhag held by several joint sharers to-prohibit any of those sharers from.
alienating his undefined interest tharein. There are.no such words in the
Act itself, and since-such an alienation would in no way defeat the object
or intention of the Act, I cannot hold that it is prohibited by the’ Act.

It has been argued that the purchaser in such a ecase would .acquire:
nothing but a right to sue for partition, which right eould not be enforced
under the Act ; but the Courts bave nothing to do with that, as has been’
held in Veridbhai v. Raghabhai (5). The bhag, moreover, might be one with’
recognized sub-divisions, and a partition  might be eapable of béing so
carried out as to give one to each sharer, so that no provision of the Ack;
would be infringed. It might also happen that the purchaser might. be
allowed by the other sharer or sharers to obtain possession of the whole
bhag as was dons in the present case, so that his possession under the Act
would be legal. I hold, therefore, that the sale, in 1871, of the title of the-
three brothers in the joint bhag was not a sale of a portion of a hhay such
as would be void unders. 1 of the Act. Clearly, then, the plaintiff eaanof

~rely on her purchase to oust the defendants from the possession of the:

whole bhag. In the undivided three-fourths of the bhag sbe has no title at,
all, since the right, title and interest therein of her vendors had been sold
long prior to her purchase. In any claim.she may have under her-

purchase to the remaining  one-fourth, I am’ ot d;sppsqc_i _A1Fn Vt‘;hxs sult_tq-

(1)'1 B.601. ‘ (9) 7 B. 542, (8).7 B.546. -(4) 8 B. §96. - (5} 1 B. 293,
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'assmb her, if T could, by allowing any amendment of the plaint or other- -

wise, seemg that the sale to the defendants took place.in 1871, that they
have been in possession of the whole bhag ever since that time, that the
Collector hag not moved to have the sale set aside, but has entered the

_ names of the defendants in his register, and that according to the findings

of the lower Courts, .the plaintiff has taken the sale-deed from the three -
brothers and the widow of the fourth, not for any [213] consideration,
but with a view to raise up- litigation and to defraud the defendaats by:
deprxvmg them of the property thev bhave purchased. I concur, therefore,‘
in confirming the decrea of the lower appellate Court with costs. :

Decree confirmed.

13 B, 213.
, APPELLATE CIVIL.
Before Mr. Justzce Bzrdwood and Mr. Justice Parsons

GULABBHAI GOPALJI AND OTHERS (Orzqmal Defendants), 4 pplwants o '
- JINABHAL RATANII (Original Plaintiff), Opponent *
: [3rd May, 1888.]

Mamlatdars’ Act (Bombay Act IT1 0f 1876), s. 15, cl. {c)—Suit for injunction—Person
dispossessed in execution of decree—His remedy by smt or application under s. 332 -
of the Code of Civil Procedure {Act XIV of 1882)- . .

A person is not entitled to claim relief (by way of In]uncb(on) under s. 15,
cl. (c) of the Bombay Mamlatdars’ Act (III of 1876), if he is not in DOSSBSS]OD ab
the time of the suit. .

A person, dispossessed of his land in execution of a decree of a Civil Court

agamst‘a. third party, should proceed for the alleged obstruction of his posses-

" sion, not by a suit in the Mamlatdar’s Cours$, but by an apphcatlou under s. 332 -
" of the Code of Civil Procedure (Act XIV of 1882) or by a regular suit. .

THIS was an application under s. 622 of the Code of ClVll Proceaure‘-

(Act XIV of 1882).

One Jinabhai Ratanji filed a sult in the Mamla.ﬁdars Courb for an.
m]uncblon restraining the defendants from obstraeting him in his posses-
giori- and enjoyment of certain lands. The Mamlatdar found that the
defendants had obtained possessmn through the Civil Court in execution
of a decree against a third person. ‘But ha was of opinion that the posses-
sion had been xmnroperlv obtained, as the bailiff, who executed the decree, .
had made no inquiry whatever of the village officers as to ownership of

" the lands in question. He, therefore granted the injunction pra.ved
for.

'A‘galnst this declslon the defendants apphed to the ngh Courh under v

" its revisional jurisdietion.

[214] A rule nis: was issued to the plamtlﬁ' calling upon him %o show

‘causs why the Ma.mla,tda.r s order should not be set a.SIde as bemg 1llerfa1 .

and ulira vives.-

Manekshah Jehangwshah. showed ca,use
" Nagindas Tulsidas, contra.

.'Applieation undet Extraordinaty Jurisdiction No. 8 of 1888,
o . 148
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