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Transfer of Properiy Acﬁ, No. IV of 1882, is in’ foree, transfers of - action-
able claims are expressly allowed. 'We reverse the dacrees of the Courts
below, and remand the case for a trial on the memts. Costs to abids
the resulb '

Decree reversed.
E © . 13B.3S , |
_[45] APPELLATE CIVIL.

Before Szr Charles Sargent, Kt., Chief Justice a,nd
Mr. Justwe Nanabhai Haridas.

"~ Moro RagHUNATH (Original Defendont), Appellant v. BALAJI
TRIMBAKR (Original Plaintiff), Bespondent. [1st March, 1888.]

Mortgage——Jo'mt owners-—Mortgage of joint property by two co-owners —Subsequent
mortgage of part Of same property to same mortgagee by one co-owner—Suit by
" mortgagee on second mortgage and sele in execution—Purchase by morlgagee—Effect
of such purchase on first mortgage—Subsequent suit by mortgagee on first mortgage
— Apportionment of mortgage-debt.

By a mortgage-deed, dated the 24th January 1878, Sa.khara.m and. Vishnu,
* two of three brothers constituting an undivided family, jointly mortgaged to the
plaintiff Balaji a part of the family property. On the 28th July, 1878, Bakha-
‘ram alone further mortgaged to the plainiiff for a fresh advance a portion of the
property already mortgaged. Subsequently the three brothers effected a partition
,among themselves of all she undivided property, and the property jointly
mortgaged by Sakharam and Vishnu fell, along with other property, to the
share of Vishnu and the third brother Nara.yan.

In 1881, the plaintiff Balaji sued Sakharam on the second of the above mort-
gage, viz., that of the 28th July, 1878. He obtained a decres, and at a sale held
in execution of that decree h!mselt purchased the property comprised in thab
mortgage.

In the meantime, on the 27th January, 1882, and on the 6th Dacember 1883,

. Vishnu and Narayan respectively mortgaged with possession to the defendant
Moro, portions of the land comprised in the first morfgage of the 24th January, 1878,

Tn 1883 the plaintifi filed the present suit upon his first mortgage of 24th
January, 1878, claiming torecover Rs.816-14-0 from S8akharam and Vishnu
personally. He also prayed that the defendant Moro, who had beenin
possessmn of the property in dispute, should be prevented from obstructing

 him in selling the property. Sakharam and Vishnu did not appear, The
third defendant Moro alone appeared, and contended (infer alia) that the plaint-
iff, having sued upon his second mortgage without including the earlier one,
was now barred from suing on the latter by ss. 13 and 43 of the Civil Procedure
- Qode (XIVof 1882). He also contended that the pla.mhff having purchased ,
patt of the lands comprised in the morfgage now sued upon in execution of the -
decree obtained by him upon his second mortgage, could not now seek to burden
the remaining lands included in the mortgage with the whole of the morfgage-
. debt, but thata proportionate part of that debt must be satisfied.
Held, (1) that the plaintifi’s suit was not barred by his previous suit on the
. gacond mortvage under the provisions of ss. 13 and 43 of the Civil Procedure
Code (Act XIV of 1882).
~ [46] Held, (2) that the plaintiff ‘could not recover the first mortgage- debh
from the remaining lands witlwout deducting a proportionate part of that debt, -

A mortgagee will not be allowed without special reason deliberately to

. execute his decree exclusively agamst one of the owners of bhe equity of
redemptxon for the whole debt. " .

Ram Dhun Dhur v. Mokesh Chunder Chowdhry (1) approved

[F.,36M 151=131Ind. Cas. 458=22- M.L.J. 281==11 M.L.T. 63 (1912) MWN.
893 R.,QIB 544 (547); 23 M, 977 (384)]

(1) 9 C. 406.
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" THIS was a second appeal from a decision of R Court;ena.y, Acting
Agsistant Judge of Thana.

Sakharam, Vishnu, and Narayan -were brothers and members of an
undivided family. On the 24th January, 1878, Sakharam and Vishnu
jointly mortgaged to the plaintiff, for a consideration of Rs. 199, a portion
of the undivided property. On the 28th July.of the same year, Sakharam
alone for a further advance of Rs. 200 gave a further mortgage to the
plaintiff of a part of the same lands a.lrea.dy mortgaged l;o hxm by the
morigage of the 24th January, 1878,

Subsequently the thres brothers. partltxoned the- whole uud1v1ded
property among themselves, and the property comprised in the mortgage
of the 24th January, 1878, fell to the shares of Vishnu and Narayan. - -

In 1881 the plaintiff gued Sakharam upon the second of the above
mortgages (dated 28th July, 1878). He obtained a decree, and at a sale in
execution of that decree he himself purchased the property included in the
mortgage.

: In the meantime, viz., on the 27bh January, 1882, and 6th December,
".1883, Vishnu and Narayan respectively morbgaged, with possession to the
defendant Moro, some of the lands which had been comprised in the first
mortgage of the 24th January, 1878, and which as above stated, had
come to them on partition.
" In 1883 the plaintiff filed the present suit agamst the defendants upon
his first morbgage of the 24th January, 1878, claiming to recover Rs. 316-14-0
from the mortgaged property and from Sakharam and Vishou personally
as mortgagors. He also prayed that the defendant Moro, who was in
-possession, should not be allowed to obstruct hxm in selling the mortgaged
property.
Sakharam and Vishnu did not appear. :
"[47] The defendant Moro, the mortgagse in possession, as above
'sta.ted appeared, and contended that- the plaintiff having sued upon the
second mortgage without including the earlier one was now barred from
suing on the Iatter by ss. 18 and 43 of the Civil Procedure Code {Act
XIV of 1882).
‘ He also contended thab the plaintiff havmg purch&sed part of the
lands comprised in the mortgage now sued upon in execution of the decree:
~ ‘obtained by him upon. his second mortgage, he could not now seek to
burden the remaining lands included in the mortgage with the whole of
the mortgage-debt, but that a Dropormona.te part of tha,b debt must be-
deemed to have been satisfied.

The Court of firss instance rejected the pla.mtxﬁ’s claim.’

o The plaintiff appealed to the Assistant Judge, who gave a decree for

the pla.lntlff for Rs. 280-11-9. His decision was as follows :— .

‘ The plaintiff should recover altogether * ¥'% Rs. 280-11-9 by sa,le:

of the mortgage propetty mentioned in the plaint. If the proceeds of such.

'sale prove insufficient, the balance may be recovered from defendants

Nos. 1 and 2, Sakharam and Vishnu. Putlaji, personally. But if within

three months the defendant No. 3 pays the entire amount, the property
~ ghould not be gold.” * * *

The defendant preferred a second appeal to the High Court.

G hanasham Nilkanth Nadkarni, for the appellant,—The plaintiff ought.
to have included his claim under the first mortgage when he sued on the
second : see Kamini Sundari v. Kali Prosunno Ghose (1). 'The mortgage.

(1) 12-C. 225 (235).
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by Nara.yan was not affected by the one made by the brothers in 1878 to
which he was not a party. At all events, the appellant is entitled to
redeem the property, and before he can so redeem the mortgage-debt should
be apportioned. A mortgagee should not be allowed to execute his decree

exclusively against one of the owners of fhe equity of redemption for the

entire debt—Ram Dhun Dhur v. Mohesh Chunder Chowdhry (1). It is,

therefore, necessary that [48] the ease should be sent down {for the deter-

mination of the apportionment of the mortgage-debt.

‘Mahadeo Chimnaji, Apte, for the respondent.—The lower a.ppella.te
Court bas given a complete remedy to the appellant. A mortgagee can
throw his debt on any one of the mortgages—Gaya Prasad v. Salik
Prasad (2). By the purchase in exscution of his decree the respondent not
only bought the equity of redemption, but extinguished the debt. The
appellant must redeem both the mortgages, for his mortgage was
subsequent to respondent’s. -

JUDGMENT.
SARGENT, C.J.—The plaintiff seeks to recover the prinecipal and -

.interest due on a mortgage-bond, dated 24th January, 1878, which was

passed to bim to secure Rs. 199 by Sakharam and Vishnu, two of the
three sons of Putlajishet Potdar, deceased. Subsequently, on 28th July,
1878, Sakharam alone mortgaged some of the same property to plaintiff
to secure Re. 200 and interest to be repaid in five vears. Subsequently a
partition took place between the sons, and Vishnu and the third son
Narayan respectively mortgaged portions of the lands comprised in the
mortgage of 24th January, 1878, which fell fo their share together with.
others, to the third defendant, on 2T7th January, 1882, and the 6ﬁh ~
December, 1883. '
" TIn the meantime, the plaintiff had brought a suit on his second mort- .
‘gagein 1881, and in execution of the decree which he obtained, certain lands -
part of those mortgaged were put up at auction and purchased by himself,
and satisfaction entered up of the mortgage-debt. We have already at the
hearing expressed an opinion that the Assistant Judgs wag right in holding
that the suit on the mortgage of 28th July, 1878, was not a bar to the
maintenance of the present suit on the first mortgage; whether under

8. 13 or 43 of the Civil Procedure Code; and it only remains to consider

whether the appellant is right in his contention, that as the plaintiff by
his present suit seeks to recover the mortgage-debt from the lands other
than those purchased by him, a proportionate part of the mortgage oughb
to be deemed to have besn satisfied.

. [29] The Assistant Judge relying on Vithal Nzlkanth Pingali v.
Vishvasrav(8) held that defendant would be entitled to relief for contribu-.
tion, but that it must be by a separafe suib, and that he counld only redeem
the proverty in the present suit by paying the entire mortgage-debs. The
plaintiff by his purchase under the decree passed on the second mortgage

. acquired the equity of redemption in the lands included in that mortgage,

and thus beéame, as regards the entire property included in the ﬁrsb ‘
mortgage, mortgagee as to the whole and morfgagor as to pakb.,

RBam Dhun -Dhur v. Mohesh Chunder Chowdhury (1) cited by Mr
Ganasham for appellantis an authority that a mortgagee will not be allowed,

_without special reason, deliberately to execute his decree exclusively
against one of the owners of the equity of redemption for the whola debt,

(1) 9 C. 406, (2 3A. 682, - (3 8 B. 497,
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and in that case the mortgages was restrained by the Court from execut-
ing it pending an enquiry directed as to how the debt should be apportioned.
The prmclple of equity ‘upon which that 'case nroceeds, and ‘which we
think is & correct one ,more especially in this country, is applicable to the
presens case, where the mortgagee has ‘himseli bscome interested in the

equity of redemptlon, and as all the parties are present, there is -no reason,
why a similar inquiry should not be made in this suit to determine the
sum on payment of which the third defendant is to be allowed to redeem,
and in default of which the property -should be sold. The case of Gaya
Prasad v. Salik Prasad ; Gaya Prasad v. Gaya Prasad (1) cited by Mr.

Apte differs from the present, inasmuch as there the sale was by private '

contract and there was nothing to show that the mortgages did not pay
the full value of the land without regard to the mortgage-debt.

We mus$, therefore, reverse the decree of the Court below, and refer
it to the Court below to determine how the mortgage-debt, Rs. 280-11-9,
as found by the Assistant Judge, should be apportioned between the
_ property, the subject of the suit, and the property purchased by the plaintiff,
and what portion of it should be: chavged upon - the former property. In
the event of the [80] deféndants not payirg the.amount so found within six
months after the Court helow has recorded its finding, the property in suit
to be sold and proceeds applied in or towards the payment of the sum ‘so
found, and in the event of the proceeds of - the sale not. heing sufficient to
satisfy the same, the first a.nd second defendants to be personally liable
for the balance of the. debt, The defendants’ to have. thair coats of this
appeal. Parties under the special clrcumsaances of the ©asé to pay their
own costs m the Courts below. .

1
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Before Sir Gha,rles Saraent ‘K., C'hzef Justwe, and Mr Justzce Nanabhm
o Harzdas ,

HANMANT LAKSHMAN (Plamnﬁ’) v. TAYARAO NARSINHA (Defendant) *
L : ~ {19th March 1888. ]
Mmor-—Contmct Act I1X 0f1872, ss. 10 and 11—Smt on o bond gpassed {o a mmor
' - A money bond taken by a minor is good in law. and may be sued on.
{D., 19 B: 697 ; 20 C. 508 - R., L.B. R (1893-—1900) 898; U.B.R. (1897—1901) 313. 1

[l

THIS was a refe*ence from Rav Saheb Venka.ﬁra.v R.- Inamda.r,‘

Subordinate Judge of Bijapur, under s. 617 of the Code of Civil Procedure.

One Hanmant Lakshman ?‘lleglng that he was nineteen years old.
sued to recover Rs. 82 with costs on a bond for Rs. 23-1-0, dated 24th

July, 1883. When the case came on for hearing, the Courh found- him
to be a minor much less than nineteen years of age, and allowed Bhimaiji, hig
undivided uncls, to continue the suit on his behalf as his next friend.

The bond sued on was passed in the name of the minor plaintiff himself,
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and he said that he himself obtained it from the defendant, to secure an ,

old debt due by the la.hter to his deceased father.

* Civil Reference, No, § of 1888.
(1) 8 A. 682,
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