1888

APRIL 18.

APPEL-
LATE
Civiwn.

' 12 B. 559,

12 Bom. 562 INDIAN DECISIONS, NEW SERIES [Yol.f"

m determining whether the agreement in the present case was contraty to

* good policy and ]ustlce in the sense in which that expression is used
by the Privy Couneil in the cases above referred to. We must, therefore,
reverse the decree of the Court below, and send back the case for a fresh

dscision, having regard to the above remarks. Costs of this appeal to follow
the result.

Decree reversed.

12 B. 561=13 Ind. Jur. 110.
REVISIONAL CRIMINAL.
Before Mr. Justice Birdwood ano} Mr. Justice Parsons.

QUEEN-EMPRESS v. J. GRANT, * [30th April, 1888.]

Huropean Brilish subject—Privilege—Waiver —High Court —Jurisdiction of High Court

over Huropean British subjects in Sind—Cods of Criminal Procedure (dct X of
1882), ss. 4, cl. (i), 453 and 454—DBombay Act XIT of 1866.,

Where a European British subject waives his right to bedealt with as such
by the Magistrate before whom he is tried, he theraby loses all the benefits of
the special procedurs ptov:ded for him under Chap. XXXIII of the Code of
Criminal Procedure (Act X of 1882), including the right to have the proeeed-
ings in his case reviewed by a Presidency High Court, if another Court exercises’
the highest revisional juriediction under the Code in cases other than those
against European British subjeets in the place where he is tried.

The definition of “ High Couri ”in s, 4, cl. (i}, of the Code of Criminal
Procedure (Act X of 1882) must be read with reference to the *‘ special pro-
ceedings” against Huropean British subjects contemplated in chap, XXXIII,
and not with reference to proceedings generally against Kuropeans, mcludmg
proceedings in which they waive their rights under that chapter. )

It, therefore, in any particular case, the ‘special, rules contained in
cha.p XXXIIT of the Code cease to have any application, the definition of High
Court,” in the former part of 5. 4, ¢l. (3), ceases also 50 have any application to
such a case. The definition in the latter part of the section then prevails, and -
the case falls within the category of  other cases* to Whlch that part of the section
applies,

[662] The accused, a European British subject, was tried before the City

. Magistrate of Karachl and convicted of criminal breach of trust under s, 403 of
the Indian Penal Code, and sentenced o six months’ simple imprisonment.

At the trial, he waived bis right to be tried asa Buropean British subject.

Held, that the accused was not subject to the revisional jurisdiction of the
High Court. The accused not having been tried under the special procedure
laid down for the trial of European British subjects, the Sadar Court in 8ind,
which, under Bombay Act XII of 1866, was the highest Court of Appeal in alk:
civil and criminal matters in 8ind, had the revisional powers of a High Court

- in the present case by virtue of the latter part of s. 4, cl (z), of theCode of
Criminal Procedure.

[F., 37 C. 467= 14 C.W.N. 1114=11 Cr. I.J, 453=7 Ind. Cas. 359; 12 Cr, L.J.
436=11 Ind. Cas. 620=7 N.L.R. 93 ; R., 7 Cr, L. J.274=1P. R 1908 (Cr.)=
136 P.L.R. 1908=4 F,W.R. 1908 (Ct)] ‘

THE accused, James Grant, was fried before Fra,ncis Gibbon, City . .
Magistrate of Karachi, and: convicted -of - eriminal breach of trust under
8. 409 of the Indian Penal Code {Act XLV of 1860), ard sentenced to six

. months simple imprisonment,

1
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At the trial the accused waived his prlvxlege to be dealt with as a
European British subject.

On a view of the Magistrate’s cnmma.l reburn, which was forwarded
by the Judge of the Sadar Court in Sind * as the return of tha trial of a
European British subject,” the High Court sent for the reeord and pro-
ceedings of the case, and considering that sentence appeared to be
inadequate as well ag illegal, issued a uvotice to the accused, under s. 439
of the Code of Criminal Procedure (Act X of 1882), to show eause why.
the conviction and sentence should not be reversed -and why he should
nofi be committed. to she High Court for trial. .

The case was argued hefore Birdwood and J:‘a,rsons, Jd.

Inverarity, for the accused.—The High Court has no jurisdiction fo

revise the proceedings in this ecase, The accused waived his right to be-

tried as a Huropean British sub]ecb - He, therefore, lost ail the benefit of
the special procedure laid down in chap. XXXTIII of the Code of Criminal
Procedure (X of 1882). That chapter does not oust the ordinary Criminal
Courts of jurisdiction. It confers on a Huropean British subject a
privilege to be tried by a certain class of Courts and by no others. Such
a privilege may be waived by the accused. - And when it is waived, he is
amenable to the jurisdiction of the ordinary tribunals.

[563] In the present case, the accused, having waived his prmlerfe,
must be taken to have been tried under the general provisions of the Code.
The only Court, therefore, that can revise the proceedings of this case is
the Sadar Gourt; in Sind, which, under Bombay Act XII of 1866, is the
highest Court of appeal in civil and eriminal matters in Sind. That Court
for the purposes of this case falls within the definition of 5he term * High
Court’ as given in s. 4, ¢l (3), of Act X of 1882. This Court has, therefore,
no jurisdietion to revise the proceedings of the Court below. Refers to the
ruling In the matter of the petition of Quiros(1).

JUDGMENT.

BirRDWoOD, J.—We called for bhls cage on a review of the Karachi C1ty
Magistrate’s criminal return for January last, which was forwarded to us by
‘the Judge of the Sadar Court'in Sind as the return of the trial of a Euaro-
pean British subjess. On an examinasion of the record and proceedlngs,
the sentence passed by the City Magistrate appeared to us to be inade-
- quatbe ; and if the accused could be regarded as a European British subject
it would have been illegal. We, therefors, issued a notice to the accused,
under s. 439 of the Code of Criminal Procedure, to show cause why the
- convietion and sentence should not bs reversed, and why he should not be
committed to the High Court for trial,

It is argued by Mr. Inverarity, the learned counsel for the accused,
that as he did not claim at the trial to be dealt with as a European British
- subject, he canmot now be regarded as such; and that as the offence was

commiftted in Sind, where the highest Court of eriminal appeal or revision is-
the Sadar Court, the case falls under the general rules of the Code of Crimi-
nal Procedure, and not under the special rules contained in chap, XX XIII;
and that, therefore, the High Court at Bombay has no jurisdiction
fo review the case under chap. XXXII, The decision of the Calcutta.
High Court in the case of Quiros and another (1) is relied on in support of
this argument. In that case, Quiros and Maunders and several others, all
BEuropean British subjects, were charged with rioting and violence before

-+ (1):6 C. 83.
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an’ Assisbant Magistrate vested with the powers of a Magistrate of the
Second Class [564] only. Under s. 72 of the Code of Criminal Procedure
of 1872, they wers triable only by a Magistrate of the First Class, who
was also a Justice of the Peace. Before pulting them on their trial, the
Second Class Magistrate asked each of them whether he objected to be
tried by him. He did not, however, inform them that, under s 72, he
had no jurisdiction, and that they were triable only by a -Magistrate of a
higher elass. None of the accused objected ; and the trial procesded and
ended in their conviction. Quiros and Mauunders applied to the High Court
to quash the proceedings, on the ground that the Magistrate had no
jurisdiction to try Huropean British subjects. The High Court quashed
the proceedings, on the ground that the Magistrabe, before asking the appli-
cants whether they waived their right to be dealt with as European British
subjects, did not inform them of the particular right given them by s. 72
of Act X of 1872. In disposing of the ease, jackson and Tottenham, JJ.,
expressed their opinion (at p. 86) as fo the proper construction of s. 72 of
that Act, and also of s. 84, which corresponds to s. 454 of the Code of
1882, They held that the provisions of s. 72 consiituted in fact a pri-
vilege—"* that is to say, that they are not so much words taking away

~ entirely jurisdiction, as words which confer on the European British

subjects a right to be tried by a certain class of Magistrates, and by no
others, which right the Code enables them to give up.” At to the waiver
referred o in g. 84, the learned: Judges observe (at p. §7) that it ** must ba
an absolute giving up of all the rights with reference to this chapter of the
Code of Criminal Procedure which a European Pritish subject hag; and
the words ‘ dealt with before the Magistrate’ mean everything contained in
this chapter,—that is to say the tribunal having cognizance of the ecase,
the procedure, and also the punishment to which he would be liable.”.
Thatis a construction which we are prepared o adopt as a proper cons-
truction of s. 454 of the present Code; but it does not sufficiently meet the
difficulsy which arises in the presenft case with reference to the definition of
the expression ' High Court” contained in s. 4, el. (2), of the Code. By wai-
ving his right to be dealt with asa Huropean Brisish subject before the
City Magistrate, the accused in the [565] present case would have no
right, in an appeal or an application for revision, to complain that the
City Magistrate had exceeded the powers given him by s. 446 of the Code
by sentencing him o more than three months’ imprisonment ; for 5. 454
expressly bars any such complaint ** in any subsequent stage ” of the case.
No right that the accused might have asserted under chap. XXXIIT can
now be asserted by him in any Court. But the question before usis,
whether, by walving his right to be dealt with as 2 Turopean British,
subject before the City Magistrate, he can now practically oust this Court of
the jurisdiction which it would otherwise have possessed under chap. XX XII
of reviewing the City Magistrate’'s proceedings, and .can praetically -
clothe the Sadar Coursin Sind with such jurisdiction. Under Bombay Act
XII of 1866, that Court is the highest Court of appeal in civil and eriminal
matters in Sind within the meaning of the Code ; and as snch it would
have the revisional powers of a High Courtin the present case by virtue of
the latter part of the definition in s. 4, el. (3), of the Code if the definition; .
in the former part of that clause is affected by the provisions of
chap, XXXIII, and especially of 8. 454, If the definition is notb affected
by s. 454, then the proceedings in .the present case, being admif-
tedly against a Buropean British subject charged with an offence com-
aitted in the Bombay Presidency, the expression *‘ High Court” as
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used . in chap. XXXTI, would necessarily be construed, in raference to 1888
those proceedings, as meaning the High Court at Bombay. There is an APRIL 80,
obvious inconvenience in making the jurisdiction of the superior Courts -
depend, in any particular class of cases, upon thé will of accused persons. REVI-
Chapter XXXII of the Code, moreover, concerns itself mainly with the SioNAL
appointment of proper tribunals of original jurisdiction forthe trial of grrminarL.
European British subjects, the appomtment of an appellate tribunal in —_—
cortain cases being providéd for in proviso (b) to §. 408. As no reference 12 B. 861=
is expressly made to revisional proceedings in chap. XXXITI, this Court 13 Ind. Jur,
would not readily adopt a construction of s. 454 which would oust its 110.
jurisdiction in any case. It is not without hesitation, therefore, that we
have been led in the present case to adopt the view of the law contended for
by Mr. Inverarity.

[566] Woe think that the definition in s. 4 must be read with reference
to the *“special procéedings” agamstEuropeaantlsbsubJecbs contemplated
in e¢hap. XXXIII, and not with reference to proceedings generally against
Huropeans, including proceedings in which they waive their rights under
that chapter. The intention of the Legislature was not, we think, to
recognize an existing inherent jurisdiction in the Presidency High Courts
or o confer a fufure exclusive jurisdiection on these High Courts over all
European British subjects liable to eriminal proceedings in any part of a
presidency. - If that had been the intention, it would have been stated in
exprass language in some part of the Code-other than that reserved for
mere preliminary matters. The provision would probably have found a’
place in chap. XXXIIT itself, or at all events in the chapters. relating to
appeal and revision. As we find no such express provision in the -
body of the Code, though a chapter is expressly - devoted to pro-
ceedings against FEuropeans and Americans, the reference in s. 4 (3)
to ** proceedings against Furopean British subjects ” must be
understood as made to proceedings against European British subjects as
such, for which special provision is made in chap. XXXIII. If, therefore,
in any particular case, the special rules contained in chap. XXXITI
cease to have any application, the definition of “ High Court” in
s. 4, cl. (4), ceases also %o bave any application to such case. The
defirition in the latter part of s. 4, cl. (3), then prevails ; and the case falls
within the category of * other cases *' to which that part of the definition
applies ; and if the case is one tried in- the province of Sind, the High
Court, in reference to the proceedicgs in it,would be the Sadar Court in
Sind. It is not unreasonable to hold that it was the intention of the
Legislature, when providing a special procedure in cases against Furopean
British subjeets, to treat that procedurs as strictly exceptional. Where it
was to be applied it was to be binding on certain' Courts and chains of
of Courts, including the highest Courts of appeal and revision. Where it
was nob applicable,—that is, where the right to it might be waived,—the
_ ordinary rules of procedure applicable to other cases in the Courts ordinarily
having ]urlsdlctlon in them were to prevail. Where a Fuaropean British
subject waives his rlghb o be dealt with as [867] such by the Magistrate
before whom he is tried, he “shall -not assert it in any subsequent
stage of the same case.”” He thersby loses all . the benefits of the special
procedure provided for him, including the right to have the proceedings
in, his case reviewed by a Presidency High Coart, if another Court
exercises the highest -revisional jurisdiction under the Code, in cases
other than shose against Buropean British subjects; in the place where he
isitried. As the accused in the present case waived :his rights as a

i
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Euoropean British subject, he would nob have the right to askvus fo review
the proceedings in his case: and we have not the right to interfere.

The record and proceedings should, therefore, be returned to the City
Magistrate with a copy of our judgment. A copy should also be furnished
to the Judge of the Sadar Court.

PARSONS, J.—1 concur in holding that we have no jurisdiction to
revise the proceedings of the Magistrate in this case. The High Court of
Judicature at Bombay is, under the Code of Criminal Procedure, so far as
the province of Sind is concerned, a High Court only in reference to
proceedings against European British subjects, or persons jointly charged
with European British subjects—s. 4 (:). The meaning of the term
European British subject is defined in el. () of the same section. Chap-
ter XXXIIT of the Code treats of eriminal proceedings against Buropeans
(including Furopean British subjects) and Americans. It is clear that
the intention of the Legislature in enacting that chapter was to confer
upon a particular class of persons & privilege which each such person
might claim or waive at his opfion; and although the chapter is neither

- so explicit when read with the rest of the Code and with some other Acts,

nor so well arranged as might have been expected, the intention, I think,
has been attained, so that it can be given legal effect tc; for if ss. 443 to
452 are passed over as relating to procedure after the commencement of
the actual proceedings, and ss. 453 and 454 (which ought really to come
first as dealing with the very commencement of the proceedings), are
considered, it will be seen that they provide the following procedure, viz.,
that when s person is brought before a Magistrate charged with an
offence, the [068] Magistrate shall, unless he has reason to believe that
that person is not a Buropean Brifish subject, ask him whether he is
-such a subject or nos. If the person replies that he is a Huropean - Bri-
-tish subject and claims to be dealt with as such, the Magistrate shall
inguire .into the truth of the statement, and shall then decide whethar
he is or is not a Buropean British subject ; and shall deal with him accord-
ingly,—thabt is to say, he shall apply fo the case the special provisions

. which regulate criminal proceedings against Kuropean British subjects,

and which have been previously set out in ss. 443 to 452, Insucha
case the proceedings would be proceedings against a Buropean British
subject. If, on the other hand, the person replies that he is not a
TFurépean British subject, or that, being such a subject, he does not claim

" to be dealt with as such, or if the claim is made and the grounds of such

claim are not proved, the Magistrate shail deal with him accordingly,—
that is to say, he shall apply to the case the provisions of the Code which
regulate ordinary enguiries and .trials. In such a case, the proceedings
would not be proceadings against a European British subject. -

In the case at present before ns the proceedings fell under the latner
.category ; for, although the Magistrate did not, as he ought to have done, .
ask the accused, when he was first brought ' before him on the 16th
December, whether he was s European British subject, the accused
himself on the 3rd Januarv waived any claim he might have to be dealt
with as such; and this waiver must be held to relate back to the
commencement of the procesdings, more especially as there is no decision by
the Magistrate on the record that the accused is a Kuropean - British
-subject. It may perhaps be said thaf the effect of this decision will be
to place a different meaning on the term ** Buropean British subject ™ to
4hat given in s. 4, el . (w) of the Code, bus reslly this is not so. Before a
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person can be held to be a European British subject, he must prove that
he comes within the terms of that definition, and to do this, it is necessary
that he both make the claim and establish it. Thera can be no such status
without a elaim and a decision that it exists. In the present case no such
claim has been made and no such decision has been passed. There is
nothing, therefore, to show that the. status of a European [569] British
subject exists, and that the accused comes within the terms of the
definition of such a subject as is given in s. 4 of the Code. The
proceedings, thersfore, not being proceedings against a- Huropean British
subject, have been wrongly entered as such in the returns sent to this
Court by the Courts in Sind, and must be returned to the Magistrate
(+rho for the purposes of this trial had needlessly styled himself a Justice
of the Peace). They are subject to revision, not by this High Court, but
by the Sadar Court in Sind, which is the High Court in reference to
them. : |

12 B, 569.
APPELLATE CIVIL.

" Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice
Nanabhat Haridas. . v

MORESHEWAR BALKRISHNA (Original Plaintiff}, Appellant v.
DATTU AND ANOTHER (Original Defendants), Respo ndents.™
: [26th April, 1888.] '

Registration Act I1I of 1877, s.-50—Priority—Possession of mortgagor as tenant to mori-
gagee— No notice to bona fide purchaser— Notice. -

By an unregistered deed of sale dated the 1st June, 1881, the first defendant
.501d to the plaintiff, for Re. 90, certain land which had been previously mort-
gaged with possession by him to the plaintiff. The firet defendant had remained
in possession subsequently to the mortgage as the tenant of the plaintiff under
a Jease which was not registered. On the 16th April, 1888, the first defendant
sold the property to defendant No. 2, who registered his deed, took actual posses-
sion of the land, and got it transferred to his name in the revenue books. The

- plaintiff now sued to recover possession from defendant No. 2, who contended
(inter alia) that his deed being registered was preferable to the plaintifi’s prior,but
unregistered, deed of sale. The Court of first' instance awarded the plaintiff’s
claim. The defendants appealed to-the District Judge, Who reversed the lower
Court’s decree. On appeal by the plaintiff to the High Court.

Held, confirming the decree of the lower appellaté Court, that defendant No. 2
having registered his deed of the 16th April, 1883, was entitled, under s, 50 of Act

1888
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110,

It of 1877, in pricrity to the plaintiff, whose deeds were not registered, although -

earlier in date. .

It was contended for the plaintiif that the possession of defendant No. 1 as
tenant to the plaintifi subsequently to the mortgage and sale of the land to the
plaintiff was the possession of the plaintiff, and that such possession operated as
constructive notice of the plaintiff’s title to defendant No. 2.

Held, that the possession by defendant No. 1 as mortgagor was not notice to
defendant No. 2 of the plaintifi’s title. Defendant No. 1 being the vendor of
the land to defendant No. 2, the latter could have no reason to suppose that he
was in possession otherwise than as owner. i

IR., 22 B. 213 (216) ; 27 B. 452 (470) ; U.B.R. (1897—1901), 574.]

[570] TRIS was asecond appeal from a decision of H. J. Parsons,
District Judge of Thana, reversing the decree of Khan Saheb Ruttonji
Mancherji, Subordinate Judge of Murbad. . '

* Second Appeal, No. 275 of 1886,
- 863
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