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giving jurisdiction to the tribunals of this country ; eitber the property or the'

parties must be hers, or" “there ‘must be " semet.hmg to - bring the subject-
matter within the cognuance of this Court.” The case of Cookney v.:
Anderson (1) is also much. in point in the rprineiples .laid down by Lord
Westbury apd the Vice-Chancellor. Although the case itself has since
been overruled in Drummond " \3 Drummond (2), the ‘general principles

* were expressly approved

Now to sum up my decision. To decide that we have jurisdiction
would be contrary to international ‘comity and a violation of the principle
that “no sovereignty can extend its process beyond its own territorial
limits to subject either persons or property to its judicial decisions.” .
Extra territorium jus decenti. impune non paretur. There is no Indian
decision in favour of jurisdiction where the defendant is a non-resident
foreigner, [526] and the cause of action arises wholly outside the jurisdie-
tion. The English decisions are all against such a jurisdiction. General
principles are against it. Tf such cases were admitted our decisions might

_ prove a mere nullity, a brutum fulmen. Ex parte Blain (3) clearly shows

that any deparfure from the ordinary principles of jurisdiction requires
the sanction of - express legislation, and t;has mere general words are not
sufficient. Just as in that case the word * debtor * was held only to mean
a ' debtor subject to English bankruptey law,” soin this case I hold that

" the words ‘‘if the defendant * * ghall carry on business ” in el. 12 of

Loetters Patent must be interpreted to mean “ if the defendant being a
British subject * * * shall * * carry on business:” and thab
where the liability of a foreigner is in question, the “carrying on ’ must
include actual residence. I 'must, therefore, decide this preliminary
issue in favour of the defendant, with costs. ;

Attorneys for plaintiff : Messrs. Oraigee, Lynch and Owen. :
Attorneys for defendant : Messrs. Litie, Smith, Frere, and Nicholson'.‘
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Before Srr Chaﬂes Sargent, Kt., Chief Justice, and Mr.
Justice S’cott

MoTiRAM BHAGUBHAI (dppellant) v. THE GORDON MILLS,
LIMITED, IN LIQUIDATION { Respondent).
' [3rd August, 1888.]

Company—~Wmdma up—Resolutwn to wind up— Dissentient shareholders—l\/otwe of dis-
sent—-Reqmrements of such notice—Indian Companies dct VI of 1882, s. 204.

. The sharsholders of the Gordon Mills ha,vmg passed a resolution for the volunta.ry
. winding up of the company, five 'disentient shareholders gave nomce of their
dissent by a letter to the lignidators in the following terms:—

“ With réference to the resolutions to wind up the above company voluntarily
and which were passed and confirmed on 14th instant, we hereby give you notice
under s. 204 of the Indian Companies Act VI of 1882, and require you to purchase
the interest held by us in the said company at such price as may be determined
either by prxva.te arrangement or by aroltratlon as we are dissentientsfrom such
resolutlons

(1) 31 Bear, 69108 G, 3, &5, 365 (2) 97 LJ. Ob. 811,
(3 T.R. 13.Ck. Diy, 522, - ¢ AR Rt
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Held, that the letter was a sufficient nofice of dissent under the provxsmns of
8, 204 of the Indian Companies Act VI of 1882. -

[527] Ox the 23rd November, 1885, the sha.reholdets of the Gordon
Mills, Limited, passed a resolution, that the company should be wound up
voluntarily, &c. - The said resolut;lon was subseauenblv confirmed on the
14th Deesmber, -1885.

On the 19th December, 1885, the appellant and four other dxssenblent
shareholders gave notice to the quuldators of their dissent, under s. 204 of
the' Indian 'Compa,mes Act VI of 1882, by a sletter in the ‘following
terms :—
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** Bombay, 19th December, 1885. )

“ To the LIQUIDATORS OF THE GORDON MILLS, LIMITED.

* Sirs,—With reference to the resolutions to wind ug the above .

company voluntarily, and which were passed and confirme

on the 14th -

instant, we hereby give you notice under s. 204 of the IndiAn Companies

Act VIof 1882, and require vou to purchase the interest held by us in. the

said company at such price as may be determined sither by private arrange-

ment or by arbitration, as we are dissentients from such resolutions.”

No reply to this lebter was received, and on the 5th November, 1886,

‘the dissentient shareholders by their solicitors addressed the following
letter to the liquidators :—

“5th November, 1886

“To THE LLIQUIDATORS OF THE GORDON MiLng, LIMITED.
* Gentlemen,—Messrs.,  Motiram Bhagubhai, = Tuljaram Navalram,

Kapurchand Khengar, and others, the dissentient shareholders of the

above company, have placed in our hands a copy of their notice, dated
19th December, 1885, served upon you, with instructions to write to you
again on the subject. As you have as yet made no proposal to our clients
to purchase the interest held by them, and consequently no agreement
has been come to between you and our eclients for the purchase of their
interest, our clients call upon you to give us an early appointment for the
purpose of appointing an arbxtrator under s 206 of the Indian Companies
Act.

* Your early attention to bhls ls~requested," as our clients canunob
allow any more delay tio take place in the settlement of these differences.

. Yours faithfully,
JEFFERSON, BHAISHANKAR, AND DINSHAW.""

On the 16th November, 1886, .the solicitors for the dissentient

shareholders wro te again, as follows :—
““ 16th November, 1886
“To THE LIQUIDATORS, GORDON MirLLs, LIMITLD, IN LIQUIDATION.

“Gentlemen,—We beg to draw your attention to our letter to you of the’

5th instant, 50 which as vet we have received noanswer. ‘As the parties
have [528] not concurred in nominating an arbitrator, we are now
ingtructed by our clients, Messrs. Motiram Bhagubhai, Tuljaram Navalram,
Kapurchand Khengar, Maniram Dhayabhai, and Castur Bhuga, to inform
you that they have respectively nominated and appointed Mr. Bhaishanker

Nanabhai to actas their  arbitrator, and to request you fo name your’
arbitrator wﬂ;hm bhe tlme mentioned in |s. 206 of the Indian Compames

Act

- B P TR

83



1888

AUG. 3

ORIGINAL

CiviL.

—

12 B. 525.

12 Bom. 529 © ' INDIAN DECISIONS, NEW sERiEs ' [Vol."

* We send you herewith the forma.l request in erbmg under the
hand of each of our clients. » '

Yours truly,
JEFFERSON, BHAISHANKAR AND DINSHAW”

In that letter they enclosed the followmg letter from the appellant :(—

* Bombay, Qath November, 1886.

- “MESSRS. JEFFERSON, BHA 1SHANKAR AND DINSHAW
SOLICITORS FOR MOTIRAM BHAGUBHAI AND OTHERS.

" Dear Sirs,—The liguidators of the Gordon Mills, Limited, have
handed to us your letter to their address, dated the 5th instant, with
instruction to inform you that the notice to which you refer, dated the
196h December, 1885, served upon them by your clients is insufficient and
defective, and that they, the liguidators, do not and cannot in any way
recognize the same, <

* Consequently they decline to comply with the request contained: in
your letter of the 5th instant,

‘ As your clients’ notice. to the llquxdahors was insufficient, it is
perhaps unnecessary to add, that there has been no discussion whatever
between the liguidators and your clients ag to any price to be paid them
for their shares, and consequently there bas been no dispute within the
meaning of 5. 205 of the Companies Act.

* Since the above was written, our clients have handed to us your
letter of the 16th instant with its accompaniments, and in reply thereto
we are instructed to inform you that for the reasons already above stated
our clients will not appoint any arbitrator. ’

: Yours truly,

GRAIGIE 'LYNCH., AND OWEN.”

On the 31st May, 1887, the arbitrator appointed by the appellant
gent a forma) notice o the liguidabors, that he. would proceed with the
reference on the 3rd June, 1887. In reply to that notice the abborneys
for the liquidators sent the following letter to the arbitrator :— .

*“ Bombay, 9nd June, 1887,
[520] “ BHATsHANKAR NANABHAI, ESQUIRE.

Tar GorDON MILLS, LIMITFD AND MOTIRAM BHAGUBHAI AND

ANOTHER

"~ “Dear Sir, ——The 110u1dators of the Gordon Mills, Limited, have
placed in our hands your latter to them, dated the 31st ultimo, giving them
notice that you will, as an arbifrator, proceed with reference herein on the
3rd instans. . ) ‘

“In reply thersto we avre instructed by our cliants to refer you to
our lettor, dated the 25th March last. addressed on their behalf to your
firm, and to state that our clients decline to admit. that Mr. Motiram
Bhagubbai and Mr. Tuljaram Navalram ave dissentient shareholders .
within the meaning of the Indian Companies Act, and they conssquently
dispute their right to apoomt vou to be an arbitrator, and also your right
to act as an arbitrator in any matter concernmg the affairs of the com-
pany. whlcb our clients represent.

* Under these circumstances our clients will not, of coursse, &btend

the meeling of which you give them notice. '
Yours truly,

(S1gnea) CRAIGIE, LYNCH, AND OWEN
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The appellant subsequently filed a petition to the High Gourt praying
that the submission to arbitration might be filed in Court

The petition set forth the facts, and proceeded :—

“12. That Mr. Bhaishankar Nanabhai thereafter proceaded with
the reference so as aforesaid made to him by your petitioner, and gave
notice of the proceedings before him to the said liquidators, but the said
liguidators have, through their said attorneys, protested against Mr. Bhai-
shankar’s right to proceed with the said reference, and havs declined to
produce any books, papers, or documents relating to the said company.
Copies of the said notices served by the said Mr. Bhaishankar Nanabhai
upon the parties and the letters of the said attorneys of the said liquida-
tors a.ve also hereto annexed, and collectively marked with the Jetter @.

““18. That your petitioner is advised and he is desirous that the
submisson o arbitration made by him as aforesaid may be filed in this
Honourable Court, and that an order of reference may be made thereon.”

On the 6th September, 1887, the matter came on for hearing in
chambers before Bayley. J., who rejected the petition, on the [530]
ground that the notice given by the appellant on the 19th December,
1885, was msufﬁclent under s. 204 of the Indian Companies Act VI of
1882.

The petitioner appealed from the order of rejection.

Latham (Advocate-General), for the appellant.—We contend that the
letter of the 19th December, 1885, is a sufficient notice under s. 204 of
‘the Indian Companies Act VI of 1882. It contains a noticeof dissent,
and it refers the liquidators to s. 204, by a reférence to which ‘they could
have ascertained their right to choose between the two courses prescribed.
They have not been in any way misled or deceived. The fact that the
appellant specifies the purchase of his interest as apparently the course
preferred by him, could not have misled them. As West, J., says in
The Fleming Spinning and Weaving Company Case (1), ** tha purposs of a
notice is to convey certain information.” The necessary information was
conveyed by this notice. Theliguidators indeed do not pretend that they

_ have been misled. They rely merely on a most technical objection to our
notice. West, J., says: (p. 512) “It is not the function of liquidators to
lay boid of every technical excuse for fleecing one member, or group of
members, for the benefit of the others.. They may do whab an honour-
able seb of partners would do. Certainly the latter would not say: ‘ We
knew what you meant ; but as your notice was defective in form, we will
stand on our right to ignore if.’ "

The case of In re Union Bank of Kingston- upon-Huli (2), relied upon in
chambers, has no application whatever. It merely decided that the notice
of dissent should contain the notlce of reamslbmn also. Our poties does

- that.

[SARGENT, 0.J. —The section if read gra.mmatslcally would seem to

1888
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indicats that there should be two separate notices, viz., a notlce of dissenb

and a notice of requisition.]

Yes, that is so. The point really bafore the Masber of the Rolls

" appears to have been whether both notices should be contemporaneous,

a.nd he held that they should be, but he [R3i] expressed his opinion tha.b
‘ the whole should be one notice in wmmg

(1) 7B, 494 (509). e _ (2) L.R. 13 Ch. Div. 808 (810).
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Hannen J. 1n De Rosaz v Anglo Italmn chk (1) seems to have
thought that a mere notice of dissent under the = section by a sharsholder
was sufficient, and-created ) duty on the llqulda.tors to proceed as provided

‘ORIGINAL by the section. o
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Jardme, for the liguidators, comtra.—The Legislature considered
that notice in writing should be given, and prescribed what the notice
should contain. We coutend that the appellant’s notice in question does
not contain what the Act requires. Ib is nob for us to say that the
liquidators must have known what was meant by the appellants, or might
have made inferences. The simple question is, whether the Act was obeyed

‘or not. The Act requires the sharsholder to give notice to the liquidators

to do one of two things, i.e., he must specify- both, and require them to do

‘one or other as they may prefer. Thisnotice does not do that, and is, there-
fore, not sufficient within the section. We do not contend that any specific
‘form of words should be used, but the option should be expressly given to
.the liguidators. - It is not the shareholders hut -the liquidators who have

the right of choice. What the liquidators may have understood from the

‘notice, is of no importance. To hold that would be to make the sufficiency
‘of the notice vary according to tha intelligance of the liquidator.. The

simple question is, does the notice comply with the section ? Ii the
lipuidators had replied to this notice on the following day and refused to
_purchage the a.ppella.nh s interest, and there the matter dropped, could it
“Dbe held that the notice was sufficient? Counsel relied on In re Union Bank
of Kingston upon-Hull (2), and commented on In re The Fleming Spinning
“and Weaving Company (Limited) in Liquidation (3).

JUDGMENT.

SARGENT, C. J.—Ths duestion which we have to defermine is whether
the latter, dated the 19th December, 1885, by the appellant to the liquidators
. of the Gordon Mills was .a valid and sufficient notice within the provi-
“stons of the second clause of 5. 204 of the Indian Companies Ach VI of
1882.

¢

[582] Tt is contended that this letter is insufficient, inasmuch as it

‘only required the liquidators to purchase the interest of the dissentient

gharebolders in the company and did not state thealternative course open to

“them under the section, wiz., to abstain from carrving the special resclution

into effect. The learned Judge, from whose decision this appeal is brought,
was of opinion that the notice was defective and insufficient, and he based
his decision upon the cases of In re Union Bank of Kingston-upon-Hull (2)
‘and In re the Fleming Snmmng and Weaving Company (Limited) in
quu’tdatwn (3). :

In the case ot In re Union Bank of Kingston-upon- Hull (2), however,
it is quite plain that the question upon which Jessel, M. R., expressed his

“opinion, was not as to the exacet form in which the notice should be given;
“but rather as to * whether the notice of the dissentient shareholder

that he dissents, should also contain the notice either to abstain from
carrying the resolution into effecﬁ, or o purchase the shares, "’ and his
.decision was ‘' that the whole is to be one nofice in writing.” ~ That-is
really the point which he decided. No doubt there are expressions in his
judgment which baken by themselves might be supposed bo indicate whab

() L.R.4Q B. 474 -~ ° (2) L.R, 13 Ch. Div, 808. @) 7 B. 494.
1838
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he thought should be the form of thé'notice, but it ig clear that that was
not the question which was present to hls mmd and which he intended to ,
decide. He did not mean’ to’lay down any rule as to the special form

1888
“ATG. 84,

which was necessary. for a valid notice, but merely that the two matters, ORIGINAL

viz., the dissent and the requisition, should be comprised in the one notice.

O1viL.

Then the case of In re the Fleming Spinning and Weaving Company 12 B 526

Q(Limited) in Liquidation (1) has been relied on. -But neither. was the ,
decision in that case upon the point now before us. - The decision there . ', -:

was that, however informal and irregular. the notice given by the share-

‘holder might have been, nevertheless the llquldat;ors by their conduct had
_(wa.lved the informality, and that by reason of their conduet the dissentient

shareholder was entitled to proceed as if his notice had been perfectly
formal and [533] valid. That decision cannob therefore, be of much

‘agsistance to ug in the prebent case.

The point which arises here is whetber bhls letter ‘of the 19th

‘December, ~written by the appellant to the liquidators, was a sufficient
‘potice under the Aet. Itisto be observed that it stabes the writer's
.dissent from the resolutions, and, further, that it contains an express refer- -
-ence to 8. 204 of the Companies Act (VI.of 1882). In fact, the notice
‘given by the letter is stated to be a notice under that section. Tt is true
‘the letter proceeds to require the hqmdators to purchase the shareholders’

interest in the company, which is only one. of the two courses either of

- which the liquidators may adopt. Wae think, however, that the reference,

to the section contained in the letter is sufficient fo incorporate into the

‘notice the other alternative, and renders it a notice which gives fhe liquida-
_tors the option which they are entitled to exercise under the section.

It is to be observed, that the Act prescribes no particular form of
words in which the notice is to be ‘given. It is reasonable, therefore, to

. hold that any notice in writing, however expressed, would be sufficient if
"it clearly conveyed to the liguidators the dissent of the shareholder from

' the resolumon, and his demand that they should either abstain from

‘earrying the resolution into effect, or purchass his interest in the manner

prescribed by the Act, We think that, substantially, the letter in ques-
tion gave such notice, and that it is 1mpossxble to suppose thab the liquida-

tors could have misunderstood if.

To bold otherwise would be to glve a very technical conshructlon fo

_the section. We agres with West, J., * that while adhering’generally to
. the principles of construction laid 'do'Wn from time to time by English

Courts of law on the various parts of these Acts, -we should not forget
that such enactments when introduced into this country have to be
applied to a people for the most part unfamiliar with our business ways
and experience, as well as with our language,—a consideration which
makes it desirable that we should be careful not to clog the interpretation
and application of these enactments with unnecessary refinements [534]

:and technicalities which are not made imperative by the plam words of

the Act ' (2).
* We, therefore, hold the notice in -guestion to be a good- noblce, and

' allow this appeal. -

Appeal allowed

Attorneys for the petitioner : Mesérs Jeﬁ‘erson, Bhazshankar, and
Dmskaw ‘
* Attorneys for the lmuldators Messrl's. szgze, ‘Lynch, and Owen.

(1) T B. 494, o W "L (2) Per West, 3., T B, 494 (508).°
' 1839 '
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