V1] : FATMABAT v. AISHABAL C48 Bom. 455°

Section 387 of Act VIII of 1859 applies in terms to procedure only, and
it has not been contended that under the earlier law the fresh suit was
contemplated as a part of the older proceeding in execution.

“We think the view we have expressed is supported by the opinions
of the Judges In'the matter of the petition of Ratansi Kalianji (1), and is
consistent with the language of Act XIV of 1870. DBy treating a separate
suit as a new proceeding, we construe {454 the Codes as having pros-
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“pective effect. With reference to some of the decisions quoted, we think 12 B. 48. ;

this view of the matter will not work injustice. As pointed out by
Mr. Khare, the law allowed similar and suitable remedy while barring -
separate suit. ,

We, therefore, reverse the decrse of the Assistant Judge, and reétore
that made by the Subordinate Judge dismissing the suit. Costs on the
plaintiff throughout. . , :

Decree reversed.

12 B. 454=13 Ind. Jar. 63.
ORIGINAL CIVIL.
Before Mr. Justice Scott.

FATMABAL (Plainti{]‘) v. A1SHARAL (Defendani).®
‘ [6th March, 1888.]

Res judicata—Suil by a woman for a share of property alleging herself to be A.'s, widow
— Prayer for declaration of her marriage to- 4.~—Denial of her marriage to 4. by
defendant— Arbitration—Award of a certain sum in satisfaction of plaintiff’s clavm—
Decree on award—No declaration as to her wmariiage—Subsequent suit by her. as
widow—Release—Civil Procedure Code (X1V of 1882), s. 13— Practice— Prelimi-
nary issue—~Right to begin—Two counsel heard, ui argument of preliminary issue.

The plaintiff Fatmabai in this suit alleged that both she and the defendant
had been the wives of one Haji Adam Haji Ismail, a Cutchi Memon Mahomedan,
who died intestate in 1878, leaving them his widows and other members of his
family him surviving., The plaintiff had a daughter named Mariambai, Both
plaintiff and defendant had since Haji Adam’s death filed separate suits, in
which they respectively claimed parts of his estate. In 1879 the defendant
Aishabai had filed a suit (No. 616 of 1879) dgainst the executors of her father-in-
law’s will, to recover certain money belonging to her husband. She obtaineda
decree, and the suit was 1eferred to the Commissioner to make inquiries. In 1882
the present plaintiff Fatmabai and her daughter Mariambai filed a suit (No. 227
of 1882) against the present defendant Aishabai, claiming a share of the estats

- of her deceased husband Haji Adam. In that suit she alleged that she had been
lawfully married to Haji Adam, and had ever since cohabited with him, and that
her child Mariambai was his legimitate daughter; and she prayed. (inter alia)
for a declaration that she was the lawful wife and that Mariambai was the law-
ful daughter of Haji Adam. In the written statement filed by Aishabai in that
suit she alleged that Fatmabai was nct the lawful wife of Haji Adam, but only his
kept mistress, and shedenied that Fatmatai was entitled to share in his property.

[455] On the 3rd May, 1882,%an order of reference was made, by which both
the above suits, viz,, No 616 of 1879 and No. 227 of 1882, “ and all matter
in difference thereon ’' were by consent of all parties thereto referred to arbifra-
tion. The arbitrators were the respective attorneys of the parties. Awards were
duly made, and on the 1st October, 1883, decrees were passed in both .suits in
accordance with the said awards. By the decree. and award in suit No, 227 of
1882, Fatmabai was to be paid by Aishabai a sum of Rs. 55,000 in full satisfac-
tion of all the claims of Fatmabai aud her daughter Mariambai upon the estate

* Suit No, 500 of 1887.
(1).2 B, 148 (182, 208, 218),
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of Haji Adam, the rest of the estate being declared the sole propérty of Aishabai,

The material spartof the decres was as follows :—** This Court doth by conpent *

passfjudgment according to the said award * * * and doth order that the said
Aishabai do pay for the said Fatmabai to her attorneys, Messrs, Tyabji and

Dayabhai, within seven days after the date of this decree, the sum of Rs. 55,000-

in full settlement of all and singular the claims and claim of the said Fatmabai -
and Mariambai or either of them against or upon the estate of the said Haji Adam .

Haji Ismail whatsogver and wheresoever * * and doth declare that upon!the
payment of the said sum of Rs. 55,000 by the said Aishabai to the said Fatmabai

as aforesaid, all claims whatsoever of the said Fatmabai and Mariambai or either -

of them upon the estate of the said Haji. Adam Haji Ismail, in the hands of any
person whatsoever or upon the said Aishabai as heir of the said Haji Adam Haji

Limuil pirswally or otherwise howssever, shall be considered (o have been fully

satisfied by the said Aishabai and absoluiely waived for ever by the said Falma.--

bai and Mariambai ; and doth further declare that the said Aishabai is entitled

absolutely to all the rest of the estate and effects of the said Haji Adam. Haji

Ismail as her sole property as against the said Patmabai and Mariambai.”

The defendant Aishabai in 1882 also filed another suit (No. 198 of 1"882) ;

against ber father-in-law’s executors, aund recovered certain orsaments which
she alleged to be her siridhan.
In October, 1886, Aishabai married again ; and in- December, 1887, Fatmabai

filad the present suit against ber, alleging that by the law and custom of Cutchi - .

Memons Aishabai had by reason of such scoond marriage forfeited all rights and
interests to and in the propersy of her first husband Haji Adam, and also to the
ornaments which she had recovered in the last mentioned suit, and she ¢laimed
that the said property and ornaments now belonged to her (Fatmabai) as sole
surviving widow of the said Haji Adam. S8he prayedfor a declaration that
Aishabai had by her second marriage forfeited her right to the said property and
ornaments, and that she {the plaintiff) was now entitled thereto; that the defen-
dant might be ordered to deliver, &c., &c.

The defendant Aishabai filed a written statement in which (inter alia) she -

contended that ‘the plaintiff was neverthe wife of Haji Adam, but had baen
merely his kept mistress ; that in suit Nc, 227 of 1832 she (the defendant) had
denied that the plaintiffi Fatmabai was the widow of Haji Adam : that the
award and decree in that suit were not made upon the basis of her (Patmabai’s)
being such widow, and she (the defendant) submitted that the said award and
decree 'were a bar to the present sait. It was contended for the defendant (1)
that the plaintiff bad in the former suit prayed for a declaration that she had
[456] been the lawful wife of Haji Adam ; that the decree in that suit contained
no such declaration, and that her prayer must, therefore, be taken to have been
refused under s. 13 of the Oivil Procedure Code (X1V of 1832}, and that she was
consequently not now entitled to sue as his widow ~her claim to be his widow
being res judicata ; (2} that the decree in suit No. 227 of 1882 expressly declared
that the Rs. 55,000 awirded to plaintiff by thatdecree was in full settlement of
all her claim ; and that she was, tharefore, preciuded from claiming against the
estate in any possible contingency ; and that, therefore, the defendant’s re-
marriage gave her no right to sue; (8)that the latter part of the decree amounted
to a release and assignment by the plaintiff Fatmabai to the defendant of all her
(the plaintiff’s) right to the property in question.

Held (1) that the status of the plaintiff as widow of Haji Adam was not ves
judicata, The question of the plaintifi's marriage with Haji' Adam had not
been controverted before the arbitrators and finally decided in a manuner sufficient
to establish res judicata. An award can only operate as an estoppel in respect of

- questions properly bronght before and considered by the arbitrators; Explana-

tion III of s. 13 of tha Civil Procedure Code (Act XIV of 1882) daes not
apply where the Court is silent on a head of relief only claimed as -ancillary fo
the main relief, and which by implication is rather granted than refused. It

‘only applies whore the Court issilent on an independent head of relief claim-

ed and duly controverted. ’ )

(2) That the declaration in the former decree, that the Rs. 55,000 was puid
to the plaintiff in full settlement of all her claims upon the estats, did not bar
the present suit. The previous suit was brought by Fatmabai as widow against

Aishabai as widow. The present suit was brought by Fatmabai as widow against -

Aisbabai remarried. The ground relied upon in the present suit was a new ground
not known and nob in existence at the time of the former suit, viz., that Aishabai

was no longer a2 widow, and had, therefore, lost all legal right to the estate of - -

788,



Y1) FATMABAI v, AISHABAT 42 Bom. 458

- her Iate husband. There was hot the necessary condition to esﬁabllsh an estoppel,
. iz, eadem causa petendi and eadem conditio pfsonarum,

(3) But that the award and release contained in the decree consﬁltuted a bind-
ing agreement, by which the plaintiff Fatmabai for the sum of Rs. 55,000 waived
.. all her rights against -Aishabai, including the claim made in the present suit,
‘Which existed at the time of the award as a present right dependant on a con-
- tingency, and the suit, therefors, should be dismissed.

At the hearing of & case on a preliminary issue the defendant, by whom the
issue is raised, bas the right to begin,

“Two counsel for the same party may be heard ‘in atgumenb of & preliminary
ISSUB
TRE plaintiff in tbis suit alleged th&t both she and the defendant
had been the wives of one Haji Adam Haji Ismail, a Cutechi Memon
Mahomedan, who died intestate in Bombay in Avril, 1878, leavmg these
his.widows and other members of his family {457] him surviving. The
Dlalnﬁlff Fatmabai bad a daughter named Mariambai.
In 1879 the defendant Aishabai filed-a suit (No. 616 of 1879) against
the executors of the will of Haji Ismail Haji Habib,who was the father of
ber husband Haji Adam, claiming cerbain monev which stood to her

husband’s credit in the books of the said Haji Tsmail; and on the 10th-

April, 1882, a decretal order was made in her favour as the widow of
the said Ha,JlAdam and the suit was referred to the Commissioner, in
order that certain inquiries might be made.

' In June, 1882, the present plaintiff Fabmabai and her daughter
Mariambai filed a suit (No. 227 of 1882) against the present defendant
Aishabui, elaiming (inter alia) to recover a sha.re of the esftate of her
deceased husband Haji Adam. In bthat suit she alleged that she had
been lawfully married to him about sixteen years previously, and had
ever since cohabited with him, and that her child Mariambai was his
legitimate daughter, and bad always been acknowledged: as such by him.
The first prayer of the plaint in that suit was that it might be declated
that she was the lawful wife; and that Mariambai' was the lawful
daughter, of the said Haji Adam Haji Ismail.

. In the written statement filed by Aishabai in' that suit she alleged
that Fatmabai was not the lawful wife of Haji Adam, but only his kept
mistress, and she denied that Fatmabal was entitled to share in hig
property. -~

: On the 3rd May, 1882, an'order of reference was made, by wblch
both the above mentioned smts, viz., suit No. 616 of 1879 and suit No. 227
of 1882, “and all matters in dxfferance therein ”” . were by .. consent of
all parties thereto referred to arbitration. The arbitrators were the
respective attorneys of the parties. Awards were made on the 11th
September, 1883 ; and on the Lst October, 1883, decrees were passed in both
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suits in accordance with the said awards. By the decree and award in suit -

No. 227 of 1882 Fatmabai was to be paid by Aishabaia sum of Rs. 55,000
in full satisfaction of all the claims of Fatmabai and her daughter Mariambai
upon the estateof the said Haji Adam Haji Ysmail, the rest of the said estate
being declared the sole property of Aishabai. [458] The material part
of the decree was as follows :—: ' This-Court doth by consent pass judg-
meént according to the said award” . . . and doth order that the said
Aighabai do pay for the said TFatmabai to her attorneys, Messrs, Tyabiji
and Dayabhai, within seven days after the date of this decree, the sum of
Rs. 55,000 in full settlement of all and singular the claims and claim of the
said Fatmabas and Mariambai or etther of them against or upon the estate
of the said Haji Adam Hagi Ismadl whatsoever and wheresoever . . , and
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doth declars that upon the payment of the said sum of Rs. 55,000 by the
said Aishabai to the said Fatmabai as aforesaid, all claims whatsoever of
the said Fatmabai and Mariambai or either of them upon the estate of the
said Haji Adam Haji Ismail, in the hands of any person whatsosver or
upon the said Aishabai as heir of the said Haji Adam Haji Ismail per-
sonally or otherwise howsoever, shall be considered to hive been fully
satisfied by the said Aishabai and absolutely waived for ever by the said -
Fatmabai and Mariambai ; and doth further declare that the said Aishabai -
13 entitled absolutely to all tho rest of the estate and effects of the said Haji
Adam Hagi Ismazl as her sole property as against the said Fatmabm and
Mariambai.”

The defendant Aishabai in ‘1882 also filed another guit (No. 198 of
1882) against the execubors of her father-in-law, Haji Ismail Haji Habib,
in whieh she claimed certain ornaments as her stridhan. She obtained a -
decree and recovered the ornaments.

Tn Octobar, 1886, the defendant ~Aishabai married again. Her
second husband was one Haji Jan Mahomed Haji Jusub, o
‘ On the 10th Dacember, 1887, the plaintiff Fatmabai filed the present
suib against Aishabai, alleging that, by the law and custom of the Cutchi
Memons, Aishabai by reason of such remarriage had forfeited all rights

- and interest to and in the property of her first husband, the said Haji

Adam Haji Ismail, and also to the ornaments which she had récovered
by the last mentioned suit; and she claimed that the said property and
ornaments now belonged to heér (Fatmabai) as sole surviving widow of the
said Haji Adam Haji Ismail. She prayed for a declaration that Aighabai
had by her remarriage forfeited all right to the said property and
ornaments, and that she (the plaintiff) was [459] now entitled thereto ;
that the defendant might be ordered to deliver, &e., &e.

The defendant Aishabai filed a written statement in which (inter alia)
she contended that the plaintiff was never the wife of Haji Adam Haji
Tsmail, but had bsen merely his kept mistress; that in suit No. 227 of
1882 she, (the defendant), had denied that the plaintiff Fatmabai was the

" widow of the said Haji Adam ; that the award and decree in that suit were

not made upon the basis of her ( Fatmabai) being such widow ; and she (the
defendant) submitted that the said award and decree were -a bar to the
present suit.

By an - order in cha.mber Secott, J., du‘eebed that the followmg
preliminary issue should be tried, viz, whether the plaintiff is not.
precluded from brmgmg this suit, or obtammg the relief prayed, by reason
of the proceedings ih sulb No. /227 of 1882 and the award and decree
therein.

Lang, Jardine, and Telang, for the plamtlff

Latham (Advocabe Goneral), Farran, and Inverarity, for the defen- '
dant.-

Latham.—A prellmlna.ry issue is really a demurrér; so we have. a
right to begin. .

[ScotT, J.—Yes, I think so.]

Latham —The question is, whether by the decres ‘in suit No. 227
of 1882 the plaintiffi Fatmabai is not barred from. making any further
claim against the estate of Haji Adam Haji Tsmail." In suit No. 227 of

1882 she confended that she was his widow, and her daughter his legiti-
" mate ebild, and that as one of his two widows she was entitled to share in

his estate. In that suit the defendant Aishabai elaimed to be the sole widow.
By the-decree in that suit, Fatmabai got Rs. 55,000, and Aishabai taok the.
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rest of the estate. Fatmabai'now contends that by Aishabai’s remarriage
she has forfeited her right to the estats, and that she (Fatmabai) ag sole
widow takes i, Fatmabai now claims as widow. But she did so alsoin
the former suit, and she prayed for a declaration that she had been Haji
Adam’s lawful wife. The decree, however, does not grant that prayer. It
must, therefors, be held to have [460] been refused—s. 13 of the Civil
Procedure Code (Act XIV of 1882), Expl. IIT. That point is then 7es
- qudicata.: A decree on an-award has the same effect as any other decres
—Wazeer Mahton v. ChunisSingh (1) ; Dunn v. Murray (3); Smith v.

. Johnson (3); Katrick Chandra Pal v, Srzdhar Mandal (4). ‘
But even if thedecree, instead of refusing her the declaration she
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prayed for, had expressly granted it, Fatmabai’s present elaim would be

equally barred. For the decree provides that the payment of Rs. 55.000
is in full settlement of all her claims, That clause precludes her from
making any claim against the estate in any possible contingeney. She is
- excluded not merely as against Aishabai, If Aisbabai were dead, Fatmabai
is by this clause barred from making any claim against the estate, which,
would then go to Haji Adam’s heir. Aishabai's remarriage therefore, gives
Fatmabai no righs. . Under the decrse all her claims, as widow, are gons,
but now she claims again as widow. The decres- gives the rest of the
ostate to Aishabai absolutely. - As to the effecs of this, see Ram Narain
Sing v. Pearay Bhugut (5) ; Bolye Chund Dutt v. Khetterpaul Bysack (6).

Aga.m, by the decree all claims agamsu Aishabai personally are given -

- up. - It is clear, then, that the waiver given by Fatmabai was not limited
tio claims agianst Aishabai as widow of Haji Adam, i.e., so long as she
remained his widow. The fact, therefore, that she has now ceased fo
be a widow, is of no consequence. Fatmabai is equally ' barred. We

submit that the effect of the decree is (1) that Fatmabai is precluded,

not merely from making a claim fo the estate as against Aishabai, bub that
she can make no claim against it as agmnsb any one ; (2) that Aishabai
takes the estate absolutely ; and that it is not forfeitable in her hands. She
is free to do with it as she pleases.

Lang, contra.—This suit is not barred by the decree in suit No. 227
of 1882. That suit was by TFatmabai as widow against Aishabai
as widow. It has been argued that because Fatmabai’s prayer in that
‘suit for a declaration that she was the lawiul [461] wife of Haji
Adam was not expressly granted by the award and decree, it must
be taken to have been refused. That is not so. I submit .that her

rights as widow were by the decres expressly recognised. The award of-

Rs. 55,000 to her was made to her as widow, and was equivalent to
a declaration that she was the lawful wife of Haji Adam. For it was
only as his lawful wife that she had any claims at all upon the estate. As
concubine she had none,. and certainly the arbitrators would not have
awarded her Rs. 55,000 ag such. So that the award and decrse affirm her
position as widow. Then, as to the sdecond point, we submit that the
decree passed on the award must be treated as a release, and, as such,
its effect is limited only to claims which were in the contemplation of the
parties at the time it was made. As to the effect of general words in a
" releass Directors, &c., of London and South Western Railway Company v.
Blackmore (7). 1tis clear that Aishabai’s remarriage was not then in
contemplation or congidered at all. - The suit was brought against her as
- {1)7 C. 72T, (2) 9 B. & Cr. 780, © (8) 15 East, 218.
(4) 12 C, 568. - - - o (5)9.C. 830, - ¢ (6) 11 B.L,R. 459, -
(7) L.R, 4:Eng, and Ir, Ap, 6103(623),. . o
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widow. The only rights in dispute were the rights of plaintiff and
defendant as widows. A suit against a person as heir to another is no
bar to a subsequent suit against him in another eapacity.

[ScorT, J.—The question is, did the award and decree in the prior
suit deal only with the then existing relations of the parbies or wag it
1:;]tende3d to deal with all the relations that might possxblv arise belween
them ?

Yes, and we say 1b dealt only with the then existing relatlons The
case of Bam Narain Sing v. Pearay Bhugut (1) was as to a widow's
interest in immoveable property under the Hindu law, and the point was,
what words were sufficient to give her an absolute inferest. In this case |

~ we say the words of the decree gave. Aishabai an absolute interest so long

as she was a widow, but on her remarriage her interest ceased. Hae cited"
Sreemutty Rabutty Dossee v. Sibchunder Mullick (2).

‘Telang on the same side. —Ewven if the arbitrators had decided that
Fatmabai was not the lawful wife of Haji Adam, that [462] decision
would not have been res judicaia, as thabt point is not mentioned in the
decree—-Devarakonda Narasamma v. Devarakonda Kanaya (8); Tekait
Doorga Persad Singh v. Tekaitni Doorga Konwars (4).

Latham in reply.—The decree cannot be merely regarded as a relea,se H
but even as a releass it is sufficient to bar this suit. As to the case of

 Sreemutty Babutty Dossee v. Sibchunder Mullick (2), see Bolye Chund

Dutt v. Khetterpaul Bysack(5). As to second marriage of Hindu widows
and its effect, see Mayne’s Hindu Law, para. 472. and Act XV of 1856.
The award and decree were intended to setble all claime that could be
made against Aishabai either as a widow or personally. This is a claim
against her personally. Can it be argued that, if Aishabai had died,
Fatmabai might have made a claim for the property ? If not, how can
ghe claim on Aishabai’s remarriage ?

JUDGMENT.

~ 6th March. Scort, J.—In this suit Fabtmabai, as widow of one -
Haji Adam Haji Ismail, sued Aishabai, also widow of Haji Adam, and
claimed a share of the sum which Aishabai had received as such widow,
on the ground that she (Aishabai) has forfeifed her share by remarriage.
Aighabai has replied, amongst other things, that Fatmabai in a previous
suib agamst her put forward a claim, as widow, to money of the late
husband in Aishabai’s hands, and that the Couart in that previous case
decided that Fatmabai was not lawfully married to Haji Adam. Aishabai-
has further replied in the present suit that in the previous suit a sum of
money had been awarded to Fatmabai in final settlement of all elaims she

_mlghn have against Aishabai. Aishabai, therefore, now pleads that the

question in dispute in the present suit was finally adjudicated in a previous
suit between the same parties, and cannot, therefore, be entertained by the
Court a second time. She relies, of -course, upon s. 13 of the Civil

" Procedurs Code.

That section, as far ag it concerns the present case, runs ag folIows —_

“ No Court shall éry any suis or issue in which the matter dlreotly and
substantially in issue has been directly and [463] substantially in issue
in a former suit between the same parties or between parties under whom
they or any of them claim, litigating under the same title in a Court of

(1) 9 C. 830. @) 6 M.LA. 1. ' (8) 4 M. 184.
(@) 5 LA, 149. (5) 11 B.L. R. 459 (472).
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]umsdlctlon competent to try such subsequent suit or the suit in which '

such issue has besn subsequently raised, and has been heard and finally
decided by such Court. Ezplanation I.—The matter above referred to
must in the former suit have been alleged by one parby, and either denied
or admitted, expressly or impliedly, by the other. Ezplanation II.—Any
matbber which might and ought to have been made ground of defence or
- attack in such former suit shall be deemed to have been a matter directly
and substantially in issue in such suit. Ezplanation III.—Any relief
claimed in the plaint, which is not expressly granted by the decree, shall,
for tha purposs of this section, be deemad to have heen refused.” This
section only reproduces in a codified form the law of estoppel by record
which is set oub ab length in the The Duchess of Kingston's Case and the
.niotes thereon in Smith’s Leading Cases, Vol. IT, p. 812, at p. 830 (9th ed.).

The conditions for the exclusion of jurisdiction on the ground of res
judicata are most succinctly stated in the Roman law cited by Knight
Bruce, V. C., in Barrs v. Jackson (1). There must be the concurrence of
idem corpus, eadem quantitas, idem jus, eadem causa petendi, eadem
condmo personarum ; and Pothier. (Traite des Obligations, para. 894),
says: " Dela chose juges. Pour qu’ily & lieu a l'exception, il ne suffib
pas que la chos gue vous me demaundiez soif-la meme gue vous m’aviez
demandse il faut que vous la demandiez pour la mams cause pour laquelle
vous l'aviez demandee. Oportet ub sit eadem causa petendi...... la
meme chose peut m'etre due en vertu de plusieurs differenbes causes
d’obligations ;" and again in para. 896 he says: ' Quelque generale qu’aif
ete ma premiere demande eu revendication d’ume chose le jugement qui
en a donne conge ne m’exelut pas de former de nouveau une demande en
revendication lorsque je pretends en etre devenu proprietaire par un titre
survenu depuis le jugement. Car ce jugement en jugeant que jo n’etais
pas alors proprietaire de cette chose n’etablit {464] pas que je n’ai pu en
acquerir depuis la propriete.” This commentary applies lterally to the
second ground relied upon by Aishabai, viz., that all claims were gettled
by the previous decision. That suit was brought by Fatmabai as widow
against Aishabai as widow. The present suit is brought by Fatmabai as
~ widow against Aishabai remarried. The grouna relied upon is a new
ground, not known, not in existence, at the fime of the former suit—to

wit, that Aishabai iy no longer a widow, and has, therefore, lost-all logal’

right fo the estabe of the late husband. There is not the eadem causa
petend:i. There is not the eadem conditio personarum ; see also Hunter v.
Stewart (2). I am of opinion, therefors, that, so far ag her second ground

- goes, Aisbabai kas no claim to an estoppel. ‘
The first ground remains for consideration. If Fatmabai was held
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by the Court in the previous case not to be a widow, she is certainly

precluded from coming here for relief a setond time as such widow.
The former suit was referred to arbitration;. an award was made;
that award became in due course a consent decree. There is, therefors,

no question as to its not being a judgment of a competent Court. The suib
~ and all mafters in difference betwean the parties were referred to the
arbitrators. The praysr of the plaint was that she {Fatmabai) should be
declared a lawful wife, and that her share as wife should be found and
paid. - The written statement denied Fatmabai’s marriage. A number of
affidavits wera filed, with a view to a rule which stood over to the hearing.
Those affidavits by consent were allowed to be used as evidence by the

(1) 1Y. & 0. C. C. 585, on appeal, 1 Phil. 582, - (2) 31 L3, Ch. 346,
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arbitrators. I have read them-—not, of course, with any intention of
raviewing the decision, but with a view of ascertaining what that decision
included. The affidavits contain no proof sufficient to establish -con-
clusively that Fatmabai was not married. Thus Aishabai herself only
says: I ghall be able to prove at the hearing that Fatmabai was an
orphan, hrought to India as a slave girl, and was never recognised as a
lawful wife.” Fatmabai, on the other hand, in her affidavit, says she can
prove both marriage and recognition by the family. Thse arbitrators only
held one mesting.  [465] They raised no issues. They called no witnesses.
They gave their award without stating their reasons. They did not, in

- terms, refer to the question of marriage, hut they awarded to Fatmabai, in

full settlement of all her claims whatsoever upon Aishabai as heir, the
sum of Rs. 55,000 out of the estate of the deceased husband, in the hands -
of Aighabai, and they said that Aishabai wag entitled to the rest. The
consent decres adopted the terms of the award. Thus, on a suit brought
by a widow for a share in the estate of her husbhand, a substantial share
was awarded. The infarence is irresistible, that the arbitrators, although
they were silent on the question of marriage, did not decide it in a - sense
adverse to the claimant.- But, as regards the marriage itself, the question
cannot have been controverted, and finally decided in a manner sufficient
to establish res judicata.. The arbitrators had not materials before them
sufficient for the purpose.  (See, as fo the binding force of awards ag
estoppels, Newall v. Elliot (1).) I need not cite authorities for the
proposition that an award can only operate as an estoppel in respect of
questions properly brought before and considered by the arbitrators. (See -
Bigelow on Estoppel, p. 64.).

But it was argued by the Advocate General with his accustomed skill,
that as a declaration was prayed that Fatmabai was lawfully married, and
that as such a declaration was not given in express terms, expl. III of
8. 18 of the Civil".Procedure Code applies, and, therefore, as the relief
claimed was not granted, it must be taken as having been refused. I think
that sub-section refers to the case where several heads of relief indepen-
dent of each other are claimed, put in issue, and duly controverted, and
one of them is neither granted or refused; otherwise the principle that an
estoppel must be certain (see Comyn’s Digest * Fstoppel ”) would be

‘violated. 'Here the main relief claimed was the payment of money.

improperly  detained from ' Fatmabai as widow, and the declaration
asked was nobt an independent head of relief, but was a subordinate
claim dependant on - the money claim. The money claim is the
substance of the suit, and the decree for money is an implied
[466] admission of her status as wife, if that status was decided at all. T
am” of opinion, therefors, the arbitrators were not silent in thé sense
required to justify the applieation of Expl, IIT of 5. 18.

His Lordship subsequently requested that the question as to the effech
of the decree regarded as a release might be argued before him. The case
came on again on the 12th March, 1888, for further argument on this point.

Latham (Advocate General), for the defendant :—The submission and
award together constitute a contract—Russell on Awards, p.. 8. . That
contract has now become part of the racord. The words in the latiter parb
of the decree import a release no doubt, bub also much more. They really.
contain a family arrangement carried out by release and assignment—

L. . (M1H &C.797;38L J Bx. 120, . .. - -
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Siapiltonv. Stapilton (1). First, regarding the decrese as a release, how shall
we ascertain the intention. Usually the intention of a release is ascer-
tained from the recitals. Here the pleadings in the suits ave really the
recitals, and from them we discover the intention “of the parties. From
them we find the plaintiff claimed as widow; the defendant alleged that:
_ the plaintiff was only a concubine. That point went to arbitration. - Then
comes the release. It is cléar the plaintiff’s claim as widow was in
contemplation. when it was made, and she glves it up on payment. of
Rs. 55,000. Roliance may bs placed on cages in ‘which, after release given,
further property has been recovered, as in Turner v. Turner (2). Thers,
however, ths right to share was admitted, and the only question was as
to the amount. But here the status of the plaintiff was questioned, and
her right to shave at all was deniéd, and she was bought out. - Fuarther,
she bases her claim in her plaint on an alleged custom of her caste on the
re-marriage of widows. She must have known of that custom at the
date of the release. She mustalso have known that Aishabai’s marriage
was possibls, and that onsuch marriage she would by the custom she
alleges be entitled to the vroperty. These then were confingent rights
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possessed by her at the date of the release. All these she gave up by the

release. .

[467) But the decree contain & not merely a release, but also a
declaration, which amounts to an assignment by Fatmabai to Aishabai
of all the rest of the estate.

[ScoTT, J.—Would this assignmens pass future interest ?]

- Woe say that the claim of Fatmabai on Aishabai’s re-marriage {if any)
was not a fubure interest, but a present though contingent interest. If
was a right similar to that which she might kave claimad on Aishabai’s
death.. Aishabai is dezlared to be entitled to the rest of the estate '* ab-
solutely.,” It has been suggasted that this gives her no more than a
widow’s estate. - That is not so. This is a legal document; words of
convevance are to be taken most sﬁrongly against the grantor— Bolye
Chund Dutt v. Khetterpaul Bysack (8). ' In Sreemutty Eabutty Dossee v.
Sibchunder Mullick (4) the w1dow was a,ctmg only. for her deceased hus-
band. ]
Lastly, we say this was a family arrangemont, which wag final. It
is clear the transaction was regarded as a comoromise of a doubtful right,
The arbitrators do not coms o an express finding a3 to whether Fatmabai
was lawful wife or not, but give her a sum of money to induce her o
relinquish her elaim. The cases dlscussed in the notes to Stapzlton v.
Stapilton (1) apply here.

Tnverarity proposed to address the Court.

Jardine objected to a second counsel being heard. The caseis down .

for hearing. It is true it is on a preliminary issue, but that can make no
difference. Two speeches by separate counssl for the defandant ars nof
allowed at the hearing of a case. . The points raised here are, no doubt,
pomt:s of law, bat il two counsel are hsard for that reason, then in every
cage in which the issues raise voints of law to counsel must bs heard.

There is nothing to distinguish a hearmo on a p-eliminary i issue from the .

ordinary hearing of a case.

- Inverartty :—A preliminary issue is a.ualodous fo a demurrer He
cited Cblt‘.ty 8 Archbold p. 642. h .

(1) 2 White and Tudor’s Li. C., p. 920 (6th ed.).s (2) 14 Ch. D. 829,
(3) 11 B.L.R. 459, (9 6M.LA. 1,
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Latham —Mr. Lang and Mr. Telang were both heard in the former
argument of this case.

[468] Scorr, J.:—I have consulted Bayley, J., and he agrees with
me that two counsel ought to be allowed to address the Court.

Inverarity :—This was clearly a family arrangement, and the release
in the decree was a complsete release to the estate. The fact that the
attorneys of the parties were the arbitrators, is strong evidencs to show
that the settlement was intended to be final. The plaint in suit No. 227
of 1882 stated that Aishabai had Rs. 1,50,000 of the estate in her bands.
If Fatmabai was the lawful widow, she was entitled to share in that.
She consented to take less than a half share, and to give up all claim
againgt the estate. '

Jardine, for the plaintiff, conira :—There is no evidence that this wag
a family arrangement. The document before - the Court is simply a
decree.

By the decree Rs. 55,000 is paid to Fatmabai, and a balance -is lefh
in Aighabai’s hands. TFatmabai’s elaim in guit No. 227 of 1882 was as
a widow. The decree was made in that suit, and she got the Rs. 55,000 -
in full gettlement of the decree. The real point of dispute in that suit was
whether Fatmabai was to be regarded as the widow of Haji Adam or not.
The decree recognised her as- such, and effected a partition of the estate
between them as widows. The word *‘ absolutely ”’ merely meant thab
neither was to interfere with the other in the enjoyment of her share,
Aishabai could not take more than a widow's  interest—Sreemutty
Rabutty Dossee v. Sibchunder Mullick (1). The decree is to be interpret-
ed having regard to the circumstances in which it was passed and what
was contemplated by the parties. The only point at issue was whether
Fatmabai was euntitied to a widow’s share—ILyall v. Hdwards (2). The
present claim is as to a new accretion—Turner v. Turner (3).

JUDGMENT.

SCOTT J.—There is no doubt that a release though expressed in
general terms may be restrained to what was the intention of the parties, -
but that intention must be found in the facts of each case. What, then,
are the facts of this case? Haji Adam [369] dies, leaving considerable
property. Aishabai, the present defendant, brings a suit (No. 616 of
1879), to establish her right as his widow to that property, and obtains a
decree for nearly two lakhs of rupees. Fatmabai, the plaintiff, brings a
guit, No. 227 of 1882, as another widow of the deceased, for her share
of what was awarded to Aishabai. Aishabai denies in that suit that
Fatmabai was either legally married, or acknowledged as a wife. Interro-
gatories are administered, and a nuwber of affidavits filed on either side,
Aishabai says she is able to prove that Fatmabal wag an orphan slave
gxrl and never lawfully married ; and relies on the deseription of herself
as ‘' wife ” and of Fatmabai as * another. woman, Fatmabai, a Georgian
slave of my son '"in the will of her hushand’s father. Fatmabai, on the
other hand, says she is prepared to prove both her marriage and "an

. acknowledgment of her as wife. The suit, obv1ous1y of a painful character

to the family, instead of being fought out in. Court is referred to the
arbitration of Mr. Cumrudin Tyabji and Mr. Bhaishankar, solicitors
of the plaintiff and defendant respectively. The arbitrators do not Qak‘e

() 6 M,LA L. . (2) 6 H. & N, 337; 80 L. J. Ex. 193,
(3) 14 Ch, D, 829, N ;
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fresh evidence, as the parties agres that ‘ all the points in difference are
contained in the affidavits.” which are admitted as evidence. The whole
proceedings are of a non-contentious character. The partners of the two
arbitrators sppear for the partiesin the suit. There isocly one mesting,
no issues are settled, and finally the arbitrators give their award without
reasons, allotting to Fatmabai, Rs. 55,000, The award is subsequently
by agreement of the parties embodied in a consent decree. That decree
recites, first, the praver of the plaint —nex#, the reference ordering that the

suit and all matters in difference should be. referred to the arbitration of.

Messrs. Tyabji and Bhaishankar—and then the Court proceeds to pass
judgment, according to the award, in the following-terms, which -are the
terms of the award, and contain the words I have now to construe,
viz., " thatthe said Aishabai do pay to Fatmabai’s attorneys the sum -of
Rs. 55,000 in full settlement of all and singular the claims of Fatmabai
in the estate of the deceased whatsoever and wherescever,” and the
decree further declares that, upon the payment of the said sum, all claims
whatsoever of Fatmabal upon the estate of the deceased in the hands
[470] of any person whatsoever or upon Aishabai as heir of the deceased
personally, or otherwise, shall ba considerad to have heen fally satisfied
by Aishabai and absolutely waived for ever by Fatmabai—and it finally

-declares that Aishabai is entitled absolutely to all the rest of the estate

and effects of the deceased as her sole property a3 against Fatmabai.

It is important to observe, first, that the award here set out goes much
beyond the submission in the clauses declared to bs abandoned, and yeb
it is adopted ipsissimis verbis by the parties in the consent decree ; and
secondly, that the arbitrators, both lawyers, never touched the question of
'wife or no wife, whilst they gave Fatmabai much less than the moiety
claimed. This decres was passed and the money paid in 1883.

; The nextiincident in the history of the case is that Aishabai remarried
in October, 1886. Fatmabai then filed her plaini in the present suit, pray-
ing that it might be declared, first, that Aishabai by her re-marriage hag
forfeited all right and interss’ in the propetiy of the deceased, and second,

‘that Fatmabai being now sole widow of the deceased is entitled to all his

properby in tbe hands of Aishabal. The case then came on for hearing
before me on the following preliminary issue, namely, “whether the plaintiff

is not precluded from bringing this suit or obtaining the relief praved by’

reason of the proceedings in Suit No. 227 of 1882, and the award and
decree therein.” I have already found that the defence of res judicata was

not sustainable on that decree. Bub on the defence, that the award and
decree constituted a valid and binding release, ‘conveyance, or final seftle-
menst of all claims whatsoever Fatmabai might bave upon - Aishabai, T’

asked for further argument, and the matter was fully and ably re-argued a

fortnight ago.
After giving the matter most careful and anxious consideration I
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have come to the following conclusion. It :is settled law that the .

goneral terms of a release do.not include questions that could not- have
besn in the contemplation of the parties(1). Now, was this present claim of
Fatmabai on Aishabai in the contemplation of the parties—or ought it

to be reasonably supposed o have [471] besn in their contemplation
‘at the date of releass? The claim did exist at the time in the sense of

its being a presanh right to a. contingent interest, the contmgency not
having yet afisen. ~Was the contlngency .., l;he remarrlage of Aishabai,

(1) See Story's Equity’ Jutlsprudeuce._sﬁlis. - Pollock on Gpmmcﬁs, P 65. .
' CT9T '
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so improbable that it escaped consideration ? Fatmabai cannot be consi- /
dered to have been ignorant of her alleged right to the whole on the
remarriage, as she brought this suit at once on that event occurring, and
she set up a custom which can only be proved on the basis of frequent
remarriages in her community. I do not think it was a right Fatmabai
was likely to overlook. '
Another way, no doubt, of considering whether therelease covers such |
a right is to look at the recitals, or at what stands, in this case, in the -

. place of recitals, which are always. used as a key to the construction of

the general words of a release—Boyes v. Bluck h) Simonsv. Johnson (2)
Lyall v. Edwards (3). That is o say, we must look at the terms of the
reference, which is of “ the suit and all matters in difference befween the
parties ;”’ and we must next consider, from the pleadings, what were ‘ the -
matters in difference.” We find them to be a claim on the part of

- Fatmabai as widow, and a denial of the claim and of the widowhood on"

the part of Aishabai. That was the matter in difference which was

" referred to arbitration. If the operative words are to be wholly controll- -

ed by the recitals in all cases, I should, I think, be bound to hold that
the award referred to the matter in diffsrence only, and that the right
intended to be released by general words was only Fatmabai's right as,
widow on the estate in Aishabai’s hands as widow. - Buf the operative .
words must not be controlied and interpreted by the recitals only. They
are one of the tests of the intention of the parties, which must be inferred
from all the ecircumstances. In short, every case must stand on its
own facts, and the facts here are (1) no issues were raised ; (2) there
were no direct findings on the precise. points in dispute; (3) the sum . .
awarded to Fatmabai was less than one haif which she would have
taken as widow; (4) the arbitrators never, in terms, decided the main .

" question at all; (5; although the award was defective from want of ﬁndmgs_

on all the matters in difference, there was no objection taken by either:
[472] side to its validity ; (6) that, in short, the arbitrators diverged from
the submission, and the parties consented to the divergence. -All these
facts made me think there was a distinet intention amongst all the parties .
that the decision arrived at by the arbitrators should be treated by all
the parties as a sort of final compromise and settlement, not only of the

‘disputes submitted, but of all the disputes that could arise between the

two ladies as regards the estate of the deceased husband. - This view
accounts for the comprehensive terms of the operative part of the release,
whose introduction otherwise it is almost impossible to explain. It can

- hardly be said that the terms have no meaning. Two experienced law-

yers conducted the case for the parties, and two other expemenced lawyers
acted ag arbitrators, and gave the award such terms as ' all claims what-
soever upon the estate shall be absolutely waived for ever,” and * Aishabai
ig entitled absolutely to all the rest of the estate as her sole property as
against Fatmabal.” These words would not have been used by able
lawyers, nor would they have been adopted by the parfies who were
acting under advice in their consent decree, if they had not intended to -
settle all possible claims. It seems to me the consent decree was a sorb -
of family arrangement intended to finally close very disagreeabls litigation. "
It T am right in my view of the award and decree, viz., that when. |
read by the light of the facts and circumstances they must be taken as -

(1) 22 L. J. C, P, 173, ' _ _(2) 8B. & Ad. 175.
(3) 6 H. & N, 237; 30L.J, Ex, 193, ‘
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a final settlement of all disputes, then the parficular cldim pub forward
by the present suit must be taken to be included, unless it was non-existent
at the time. - But, as I have already said, it was a present right dependent
on a contingency, and did then exist ]ust as much as a rlgnt contmgent
on a death exists.. Rematriage clearly, in Fatmabai’s opinion, obtains in
her community, as she bases her claim on a custom by which Aighabai
" forfeits the estate of her husband whenever she takes to herself a second.
) I think, therefore, the terms used must be held to cover, and to have
. been intended to cover, Fatmabai's rights in case of Aishabai’s remar-
xiage. It was argued that this question is concluded [473] by the
decision of the Privy Council (1), ‘and that I am bound to hold
that Fatmabai- only waived her right on the property so far as it was
a widow'’s estate in the hands of Aishabai. In that case by a family
arrangement a childless Hindu widow was given Rs. 55,000 ** for her sole

absolute use and benefit.” Yeb in spite of these words she was held to

have taken, with reference to her husband’s representatives, only a
widow's estate, and no$ an estate to her separate use in the Engiish sense.
But their lordships say the money was given ior her absolute use as against
the parfies to the deed, and that the deed was intended to settle all ac-
counts befween the parties. - Applying that decision to the present matter,
I should say that as against Fatmabai, a party to the release, Aishabai
held absolutely, although, as against other members of the husband’s
family, Aishabal may only hold a widow’s estate. If I were to follow
the case cited in Bolye Chund Dutt v. Khetterpaul Bysack (2) there would
be no difficulty in saying that Fatmabai intended to convey an absolute
estate, as the words here are as strong, if nob stronger, than the words
which the Court had to construe in that case.
I think, on the whole, the award and release must be held to consti-

tute a binding agreement by which Fatmabai, for the sum of 55,000

rupees, waived all her rights against Aishabai, including the present claim.
I, sherefore, decide the preliminary issue in favour of the defendant. The.
" guit must be dismissed with costs.
Attorneys for the plaintiffs :—Messrs. Tyab]z and Dayabhai,
Attorneys for the defendant :—Messrs. ' Bhatshankar, Nanabhai
and Dinsha. : ?

12 B. 474,
[474] OR‘GINAL CIVIL
- Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Scott.

E. C. K. OLLIVANT (Original Defendant), Appellant v. RAHIMTULA
NUR MAHOMED AND ANOTHER (Original Plaintifis), Respondents.*
.[30th March and 6th April, 1888.]

Mumczpal det (Bombay) III of 18723, s. 198—0bs’ructwn—Power given in Act for publtc
Y benefit—Construction,

.~ Tha eaves of certain buildings ,belonging to the plamtlﬁ projected over the
public road, On the 17th Mav, 1886, the Municipal Commissioner of Bombay
. Bave notice to the plaintiff requiring him within thirty days to remove the said
eaves as bemg “a pro]ect‘.xon encroachment or obstruction’’ within the meaning

~ * Buit No. 293 of 1886, ‘
(1) 6 M.I.A. 1. ‘ . I (2) 11 B.L.R, 459,
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