| YI]

KARSANDAS NATHA v. LADKAVAHU 12 Bom 186

the difficulties have plainly arisen in consequence of the defendants nof
having appeared at the hearing of the cage in September, 1878, we think SEP.'23.
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ought to pay the costs of this motion.
Attorney for the plaintiffs : —Mr. Khanderav Moroji.
Attorneys for the defsndants :(—Messrs. meford and Buckland.
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Before My, Justice Farran.

KARSANDAS NATHA AND OTHERS (Plaintiffs) v. LADKAVAHT,

- KARAMSI MADHOWJII {4 MINOR), AND KuSSARBAI (Defendants).*

[29th September and 1st October, 1887.]

Hindu law—Witl— Addoption— Adoption directed to be made, not by testator’'s widow, but

* . by the widow of his deceased son—Such adoption is an adoption, not to festator him-

self, but to his deceased son— Adoption of testator’s nephew directed by will —Bequest

of property &> such nephew—Adoption. a condition precedent to his laking the pro-

Y gerty under the will— Porson designata—Bequest of properly to an wwmarried

grand-daughter of testator, and afler her death to her children, if any, is a gift of
life interest in such property. . ‘

K., a Hindu, by his will dated the day before his death, declared that it was
his wish to adopt his nephew Karamsi ag his soun,but that, if he should be unable
to do so in his lifetime, his daughter-in-law Ladkavahu, (the widow of his deceas-
ed'son Liladhar), was “ to take the said Karamsiin adoption.”” This will then

. continued : * His adoption ceremony is to be performed. My property, which
may remain as a residue affer all the things mentioned in my will have been
done, I give to this lad as his inheritance, and I appoint bim as my heir.”” A

* subsequent clause of the will directed as follows:—

46. *“In the twenty-eighth clause above if bas been directéd (that 2 son) should
be adopted, In accordance therewith, after the said Karamsi shall have been
adopted, should he die without (leaving) any descendants, then Choru Ladkavahu
is duly to adopt, out of my father Jadu Asar’s descendants, any lad who may be
found fit. And if the said Ladkavahu should not be living at that time, then
[186] (any) lad (begotten) of the loins of my father Jadu Asar who may appear
to my executors to be fit, is duly to be. appointed my heir. And to him my
property, as mentioned above, is duly o be given in inheritance. And bis
adoption ceremony is to be performed. And the outlays on the ocoasion of his
marriage also are duly to be made as written above.”’

Held, that the dixaction by the testator to his daughber-in-law to'adopt a son

was a direction t0 her to adopt a son to herself and her deceaged husband Liladhar,
- and not to adopt a son to the testator ; the former being the only adoption which
she was by Hindu law competent to perform. ‘ :
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Held, also, that, unless Karamsi was adopted as-directed by the will, he was

not entitled to the testator’s property. His adoption was a condition . precedent
to his inheritance. ) : ‘ o

The will also contained the iollowiﬁg devise. in favour of the testator’s grand--

daughter Kessarbai, who was unmarried at the date of K,’s death :—

27. *‘* When Kessarbal may marry, thers is to be given to her out of my im-
moveable property one house which has been purchased from Shah Virji Narsi’s
widow Lilabai.* * * That (house, is to be given to Choru Kessarbai as kanyadan.

. The rent which it may yield, Kessarbai may enjoy afier (she) my gind-daughter.’

shall have married. And after Kessarbai’s decease (she ownership of) the said
" house shall duly be enjoyed by Kessarbai’s children. If by the will of God
Kessarbai should die without (leaving) descendants, then my ¢ Trustees’ are duly
to take back the said house into their possession,”
Held, that, under the above clause, Kessarbai was entitled only to a life
estate in the house,

[Appr., 9 C.W.N. 809.] .-
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THIS suit was brought by the plaintiffs, as 'executors of the ‘will of
Kessowji Jadowiji, for the purpose of having the will of their tessator
conatrued. ) . o :

Kessowiji Jadowji, a Hindu inhabitant of Bombay, died on the 9th
February, 1886, leaving a will, dated the 8th February, 1886, of which he
appointed the plaintiffs to be the executors. -Probate of the will was
obtained on the 7th March, 1886. The testator left him surviving (1) his
daughter-in-law, the firsb defendant Ladkavanu, who was the widow of his
deceased son Liladhar Kessowji; (2) a grand-daughter Kegsarbai, the only
child of Ladkavahu ; and (3) Karsandas Nathd, the first plainsiff, who
was the son of a separated brother of the testator.

The testator left a very large amount of property, both moveable and
immoveable. By his will he bequeathed many legacies and a large sum in
charity. He also provided for. his daughter-in-law, the first defendant
Tadkavahu, and his grand-daughter [187] Kessarbai. He then directed
(cl. 28) that his daughter-in-law should adopt one Karamsi Madhowji, the
son of his nephew Madhowji- Kachra ; and the residue of his property,
*“after all the things mentioned in his will had been done,” he gave “to
this lad as his inberitance.” . ‘ ‘ »

The following are the clauses of the will which are material to this
report :— B

10. “In our caste at‘Abdasha a distribution (lani) of small silver

_ goblets is to be made. Toeach house (family) one small goblet (weigh-

ing) about eleven folas is to be given.”

90. ““As to whatever ornaments (or jewellery) and silver and copper
{and) brass vessels (and vessels) of other metals which there are in my
house, and as to the housshold furniture of any sort whatever that exisss,
all those (I) give to my son Liiadhar's widow Ladkavahu. She may use
the same according as she may please.” :

91. “In Mody Bazar there is my house (known as) that of Shah
Lalji Pansi. It has now fallen down. That house is to be (re) built
and completed with three upper storeys, (outlays being made) out of my
property. - The said Ladkavahu is to reside therein. And my (deity)
Thakorsi shall gloriously abide in the said house. - A dhot (arrangement,
&ec.) is to be made in respect of the temple thereof. And my executors
are to purchase out of my property and give to Ladkavahu housebold
furniture for the said house (worth) Rs. 2,500. My place of business
(pedi) is to be established in the hall on the first storey of. the said house.
And the remaining porbion of the house the said Ladkavabhu may duly use
as she may think (proper).” ‘

" 94, “"Choru (1) Liladhar’s daughter -Bai Kessarbai is now (living).
When Ladkavahu shall get her betrothed, in accordance with the advice
of Chory Karsandas; an executor of my (will), my trustees are to pay to
her out of the undermentioned °trust. fund’Rs. 1,000 for the expenses of
her betrotbal.” ‘ Lo ‘ .

~ 925. " When my grand-daughter Kessarbai may marry, on the occa-
sion of her maxriage for (the purpose of defraying) the [188] expenses of
inviting and feasting the caste and the expensges of feasting the jan (2) -
(brought) by the bvevas (3) and the expenses of (giving) peheramni (presents)

(1) Choru, which is equivalent to child, is a term applied to the junior members of

~ a family by the seniors. .

(2) Jan means party of relations, &ec., which accompanies the: bridegroom when
he goes to his father-in-law’s house fo be married there, : - C
(3) Vevai is the father-in-law of one’s son or daughter.
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the said Ladkavahu shall daly spend, in accordance with the advice of
my executors from Rs. 8,000 to Rs. 11,000 out of my property. Those
rupees are to be paid out of the income of the ‘ trust fund’.” - '

26. “ When Kessarbai may marry, gold; silver and jewelled ornaments
and wearing apparel worth from Rs. 14,000 to Rs. 15,000 are duly to be
given to Kessarbai out of my property . at the time of the ‘ kanyadan’
(ceremony). The amounts mentioned in the foregoing twenty fifth and:

twenty-sixth clauses (directed to be paid) for the ‘marriage, my trustees

are duly to pay out of the undermentioned * trust fund™” -

" When Kessarbai may marry, there is to be given to her, ouf;

of my 1mmoveable properby, onshouse which has been purchased from Shah
Virji Narsi’'s widow Lilabai. The said house bears ‘ Ward No.’ 1451 and"
‘ Street Nos.’ 225 and 231 in the municipal bill, and (it) is (situated) in
Kazi Sai (D) Street, That (house) is to be given to Choru Kessarbai as
kanyadan. The rent which it may yield, Kessarbai may enjoy after (she)
my grand-daughter shall have married. - And after Kessarbai’s decease
(the ownership of) the said house shall duly ba enjoyed by Kessarbai's
children. Tf, by the will of God, Kessarbai should die without (leaving)
descendants, hhen my ‘ trustees’ are duly to take back the said house into
their possessmn
28. “There is my nephew Madhowji Kachra’s son Karamsi Ma-
dhowji, now (living). He is aboub nine years.of age. Itis my wish to
adopt him as my son. If I should not be able to dosoin my litetime,
" then my son Liladhar’s’ widow is to take the said Karamsi in adopsion.
- His adoption ceremony (dattavidhan) is to be performed. My property
which may remain as a residue, after all the things mentioned in my will
have been done, I give to this lad as (his) inheritance.” And (I) appoint -
[189] (him) as my heir. Choru Liladhar's widow Ladkavahu is to get
him betrothed (the outlays being made) oub of my property For the
same about Ras. 5,000 are to be spent.”

29. “ After Bhai Karamsi Madhowiji shall have been takeu in
adoption, Karamsi is to use (as his) name (the name) Karamsi "Kessowji.
And when Karamsi may marry, an outlay of Rs. 6,000 for (giving) feasts,
&c., at his marriage .is to ba made out of my propetty. . And for
Karamsi’s wife, ornaments {or jewellery) to the -amount of Rs. 7,500 are
to be made out of my property. The expenses referred to in the twenhy-
eighth and twenty- nmnh clauses my trustees are tio pay outf of the incoms
of the undarmentnoned grust fund’,”’

80. ““ Choru Karamsi Madhowii is to reside with Ladkavabu After
(he) shall have attained the age of eighteen years if (he) cannot agree
with Ladkavahu, then Karamsi is to reside on the first storey of the
house (known as) that of Shah Lalji Punsi; and on the second and third
storeys (thereof) Ladkavahu is to reside. And when Karamsi shall
(go to) live apart, my executors are to fix and give him a (certain) sum
every month for his expenses as to them may appear proper aud just, The
same is o be paid oub of the income of the undermentioned * trust fund’, ”

“On Choru Karamsi attaining the age of twenty-ons years, if
his econduet should be good, my executors:are duly to make over o him
my properby. And if Karamsi’s conduct after he has come.of age should
not be good—+that is to say, if he should turd out to be a. drunkard or a
profligate (person)—then my property is not to'bs made oveérito him at
that time. When (in case) his son born (to’ him) shall be (should ‘be &
person) of good behaviour, the same is tc be made over to him. ' But:if
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Karamsi should be (a person) of good behawour then my executors are not
in any way to obstruct him.”

* After the said Kessarbai’s marmage when ber agarni (1)
(ceremony) may take place (the presents calied) mosalu on account thereof
will have to be made. For that purposemy ‘trustees’ [190] are duly to
pay oub of my property Rs. 2,000 ‘out of the income of. the undermention-
ed ‘trust fund’.” , _

. "My immoveabls property is here. It is my intention to make
a 'trust’thereof. And, if I should not have mede that ‘trust’ in my
lifetime, the executors of my ‘ will’ are to make a ‘trust.’ In that trust
T give and settle to give my immoveable property mentioned below. The
said properties are (situated) in dlfferent localities. The municipal authori-
ties have fixed (the diffsrent) ‘wards’ to which they belong. The num-.
bers thereof they have mentioned in their bills. The said numbers and

. the street numbers and the names of the streets as mentioned in the

" municipal bills, (I) state below (¢.e.) those of each one property.”

. 41. “When my own (grand da,ughter) Kessarbai shall marry,
Rs. 15,000 are to t be paid to her as a ‘legacy’ out of my property. And
for that (amount) ‘Government promissory notes’ are to be purchased
and given ; or (some) immoveable propertyis tobe purchased and given.
The incoms of the interest (and) rent thersof that shall be’ recelved ig duly

to be paid to Bai Kessar.”

46. * In the twenty-eighth clause above it has been directed (that a
son) should be adopted. In accordance therewith, after the said Karamsi
shall have been adopted, should he die without (lea.ving) any descendants,
then Choru Ladkavahu is duly to adopt, out of my father Jadu Asar’s
descendants, any lad who may be found fit. And if the said Ladkavahu
should not be living ab that time, then (any) lad (bef’otten) of the loins of
my father Jadu Asar, who may appear to my executors to be fif, is duly
to be anpoinﬁed my heir. And to him my propsrty, as mentioned above,
is duly to be given in inberitance. And his adoption ceremony is to be
performed. And the outlays on the occasion of his marriage also are
duly to be made, as written above.””

This suit was filed by the executors in April, 1887. The plaint stated
as follows —

‘2. Various questions have arisen as to the validity of certain of
the bequests contained in #he said will and as to_ the true construction of
some of the provisions of the said will, and the [191] plaintiffs have been
advised that they ought to submit the said questlons !70 the ]udgmenb and
dlrecblon of this Honourable Court.

* 8. The said questions may be shortly sta,ted as follows :—

“(a) Whether any, and if  so which, of the bequests and directions
in the said will contained are invalid, and if so to Whah -extent are the
game invalid ?

“{4) What are the rights and interest of the defendant Ladkavahu
1n the testator’s estate under his said will ?

* (¢} What are the rights and interest of the "defendant’ Karamsx
Madhowii in the testator’s estate under his said will ?”

The prayer of the plaint wag as follows :—

““(a) That it may be declared by this Honourable Court whether
any, and if so which, of the bequests and direction contained in the said
will are invalid, and if so, to what extent they are invalid ?

(1) Agarni is the ceremony perfo:med on the occasmn of the -first pregnancy of a
Hindu wife. . . - . . . . e
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* (b) That the right and interest of the defendant Liadkavahu in the
sa.ld testator’s estate under his said will may be a.scert:amed and decla.red
by thls Hounourable Oourt.

* {c) That the right and interest of bhe defendant Ixa,ra,mal Madhowii
in the said testator’s estate under his ‘said will may be. ascertained and
deelared by this Honourable Court. -

** {d) That, if necessary, the said estate may be administered by, and
under, this Honourable Court’s direction.”

The first defendant Ladkavahu fileda written sta.temenb in' which
she asked that the Court should direct the punctual payment fo her of the
various sums to which she was entitled under the testator’s will. She
also complained that the plaintiffs had not handed over to her the silver
vessels and ornaments and furniture given to her, as directed by the 20th
clause of the will ; and that they had not earried out the directions of
cl. 21. The concluding clauses of her written statement were as follows:—

“5. This defendant submits to the judgmens of this Honourable
Court the true construction of the cl. 28 of the said will, and how
tar the directions in the said clause and cl. 29 conkained are valid,
and how the same ought to bs carried into effect. This [192]
defendant says that the testator shortly before his death promised this
defendant that she should receive a sum of rupees five lakhs ous of hisg
astate if she adopted Karamsi Madhowii; and this defendant submits thab
$his sum should be ordered to be paid to her if the said adoption is perform-
ed. This defendant believes that Madhowiji Kachra, the father of the said
Kara,msi Madhowii, is not willing %o give his said son in adoption, unless
he is paid a large sum 6f money out of the said estate, and this defendant
submibs to the judgment of this Honourable Oours whether such sum
s.nould be paid %o him.

“6. This defendant also ‘submits that bhe various sums deseribed
by this will to be paid to, or{or the benefit of, t;he aaid Kessarbai should
be fortshwmb sob aside. N

“7. This defendant also submits bthat the religious - eharitable
bgfquesl:s in the said will eonba.med should be forthth carried into
effect.”

The second delendans, Karamm Madhowii, in h1s written statemenh
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claimed to be absolutely entitled to the residuary estate of the tessator -

uwnder his will; and that an adeguate sum should be set aside and apphecl
for his mamtenance and education.
The suit came on for hearmg befors Farran, J on the 29th September,
1887, when the following issues were raised :—
. 1. Whether the Advocate-General is a neeessary party to the suit ?
2. Whether Kessarbax, the .daughter of Ladkav&hu ig a necessary
party to the suit ? .

8. Whether the etenda.nh Ladka.vahu is absolutelv entutled to the
copper, brass, and othe. vessels and furniture left'. by tshe testator, a,nd
referred to in cl. 20 of the will? - . -

4, Whether the houss. ab ‘\dody Baza.r, mentloned in cl 21 of the
will when re-built and completed, is $o be meluded in the trust provxded
bv cl. 40 of the said will ?

5. What is the true construcblon of cls 28, 29, and 30 of the will ? 2

{198} 6. Whether any of the sums dxreched to be paid to, or for the
benefif of, I&essarbal should not be forthwith seb‘ aside for her beneﬁtz ?
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: 7. -What estate Kessarbai takes in the house given to her by cl. 27
of the will ? o : ’ ‘

8. How far the religious and charitable bequests in the will should
be carried into effect ?

9. Whether the second defendant Karamsi Madhowiji is absolutely
entitled to the whole, or what part, of the residuary or other estate of the
testator comprised in the said wills ? .

10. Whether the second defendant is entitled to any, and what, sum
for his maintenance and education ?

Counsel for the various parties having stated that it was not intended
to challenge any of the charitable bequests in the will, the Court found,
on the first issue, that the Advocate-General was not a necessary party to
the suit. As to the second issue, the Court was of opinion that Kessarbai
was entitled to appear, and directed that she should be added as a co-
defendant, and the first defendant was appointed as her guardian ad
litem.

Macpherson (Acting Advocate-General) and Chitty, for thé plaintiffs,

Jardine and Telang, for the first defendant.

Lang-and Russell, for the second defendant Karamsi.

. Telang and Carnac, for the third defendant Kessarbai.

Macpherson, for the = plaintiffs.—The first and eighth issues are
immaterial, as pone of the parties propose to contest the charitable
bequests in the will. The second issue has been disposed of, as Kessarbai
has been made a party fo this suit. As to the third issue, I refer to cls. 10
and 20 of the will. We do not offer any evidence, and leave the construc- .
tion of these clauses o the Court.

As to the fourth issue. This issue depends on the construction of
cls. 21 and 40 of the will. We submit that Liadkavahu is only given the
use of the house in question. Under the last paragraph of cl 21 she
would probably be entitled to let the house. Clause 30 also applies to
this house. « o

[194] Asto issue No. 5. With regard to cls. 28, 29 and 30 of the
will, the executors submit whether the direction given to his daughter-in-
Taw to adopt Karamsi is not wholly inoperative. We say Karamsi canno$
row be adopted. A man cannot delegate the duty of adopting to any one
but his widow— West and Biihler, p. 1072, p. 984; Bhagvandas Tejmal v.
Rajmal (1). The testator clearly intended that his daughter-in-law should
adopt to himself: see cl. 46. But it has never been decided that any one
can thus act vicariously for a man, except his own widow.

_ Further, the executora submit that the gift of the residue to Karamsi
is conditional on his being adopted. This question depends on the
construction of the will. The cases on this point are only useful as illus-
trations. In Nidhoomoni Debya v. Saroda Pershad (2) the Privy Council
held that where a gift was made to a person whose adoption was contemplat-
ed by the testator, sueh person took as a designated person, whether adopted
or not. But see the decision of Sargent, J., in Shamavahoo v. Dwarkadas
Vasangi (3) ; Fanindra, Deb Raikat v. Rajeswar Das (4) ; Doorga Sundars
Dossee v. Surendra Keshav Ras (5). The will in Shamavahoo’s Case (8) was
similar to this will, and the reasoning in the judgment .applies here. . We
contend that the gift g;ozKaramsi, is contingent on his adoption. o

(' (1),i0 B.H.O.R. 2411257).  (2)3TiA.253)  (3)12B.202, -
(4)12 T.A..72=11.C. 463.:... : . 3(5) 12.C. 686 (698).). . .. = .. .- .-
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As to issues nine and ten. These issues naturally come next in order,
for they depend on the decision of the fifth issue. If our contention be
eorrect, viz., that Karamsi cannot be adopted, then these issues are
immaterial; But if we are wrong, and if Karamsi may be adopted by Lad-
kavahu, then it is necessary to decide these issues. The questions raised
depend on cls. 30, 31, and 46 of the will. We contend that Karamsi, at
most, takes a life estate under these clauses. Karamsi is-now only nine
years of age, and there is no provision for his ma.mtena.nce until he is
eighteen.

As to issue No. 6. This issue denenas on els. 24, 25, 26, 27, 35, and
41. Wae say the sums referred to in this issue ought pob [195] to be seb
aside, as these clauses provide that the legacies are to bs paid out of the
trust fund.

As to issue No. 7. We say under cl. 27 Koessarbai takes a life esnate
- The gl(fl: to her children is void, as she has no children at present—7Tagore
Case (1).

Jardine, for the first defendant Lmdkavahu —Issua No. 3 is the first

issue in which we are interested. As no evidence is offered by the other '

parties, it must be decided in our favour..

As to issue No. 4. We agree with the nlalnblﬁfs that the house
referred to is comprised in the trust, but subject to the directions in cls. 21
and 30 of the will. We say Ladkavahu takes a life interess in the house,
subject to the specific appropriation of it, either present or contingent, con-
tained in cls. 21 and 80, and that she is entitled to such portion of it as is
not appropriated,

 As toissue No. 5. We contend that the clauses referred to in this
issue contain a direction to Ladkavahu to adopt Karamsi as son to
brerself and her deceased husband, Liladbar, and that Karamsi’s inherit-
ance is conditional on such adoption: see cl 28. ‘I‘he religious efficacy
of a grandson is the same as that of a son.

The direction fhat Karamsi should take bhe name of Karamm
Kessowii would be mere surplusage if he were adopted fo the testator.
The Court should adopt a construetion which would give effect to the
intention of the testator. The words of the will in Shamavihoo’s Case (2)
wara stronger than the words here: see cl. 15 of the will in that case.

We also contend that the gift to Karamsi is contingent . on his
adopbion. Shamavahos’s Case (2) is directly in poinb. Clause 46 of the
will is almost conclusive. The provision in this clause as to the posstble
adoption of zome other person is nugatory, unless the gift under cl. 28 is
conditional on adoption, The words in this latter clause giving Karamsi
the residue follow the words directing his adoption. The will in
Shamavahoo's Case (2) is different in this respect.

[196]) Telang, for Kessarbai.—As to issue No. 7. Only for bha la.ﬁter '

part of ¢l. 27 Kessarbai would undoubtedly take an absolute inferest. We
ask the Courb to counstrue the clause as a gift to Kessarbai and her
children. It is a gift to her on her marriage, subject only to its being
divested on her death without issue. |

Lang, for the second defendant Karamsi Madhowji—We submit
that Karamsi ig absolutely entitled under the will, although he has not
" been adopted and although be should never he adopted. - Ladkavahu may
refuse to adopt him, and she cannot be compelled to adopt. It is

(O LA Sop. Vo gt - o 0 (2 19B.202, ¢
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impossible that the testator can have intended the devolution of his
property to depend entirely on the will of Liadkavahu., This must be the
result if the Court holds adoption to be a condition preesdent to Karamsi’s
taking the property. The Court, if possible, will hold this to he a con-
dition subsequent, not a condmon precedenf—Theobald on Wills (3rd
ed.), p. 373.

[FARRAN, J.—Has that prlnclple ever been applied by the Privy
Council to Hindu wills ?] :

I do not know of any case. Itis only by holding that adoption is
one of *‘ the things mentioned to be done ”” in cl. 28 that it can be made a
condition precedent. Bub it is clear that those words refer to the residue

-remaining after making the prescribed payments. If adoption be a condi-

tion precedent, the estate may be in suspense indefinitely, for Ladkavahu
can adopt at any time till her death, and until then the estate will not
vest—Peyton v. Bury (1). A condision precedent must be expressly
stated, and cannot be implied. Here it is only implied. If the plaintiffs’
contention be correct, the Court must imply an impossible condition
precedent. If Ladkavahu’s argument be correct, the estate is left at het
mercy.  Clause 31 shows that Karamsi is the persona desiqnata, and nok
any adopted son. Shamavahoo’s Case (2) is distinguishable in several
points ; but in any case that decision is not binding on this Court. The
words of the will there were different. Clause 46 of this will shows that
the testator selected Karamsi to be his heir, and expressed a desire thab
he [197] should be adopted. Nidhomoni Debya v. Saroda Pershad (8} is
a very ambiguous ease, and is in our favour.

If, however, the Court holds adoption to be a condition precedens,
then we submit that the contention made on behalf of Liadkavahu is correes,
and not that made on behalf of the plaintiffs. The Court will not held
that the contention is to do what by Hindu law cannot be done.

[FARRAN, J.—What do you say is to be she effect of cl. 27? You
are interested if you take the residue.]

T say Kessarbai takes a life interest only.

Macpherson, in reply.—As to cl. 27, the eontenfion that the words
* and after Kessarbai’s deeease, &e.,”” are words of limitation eannot be
supported. The faet that the gift to her children is void, does not give her
a la.rger interest; therefore she takes only a life interest. As to cls. 28 and
99, it is clear that the testator’'s object was to perpetuate his name by
having an heir, and the natural way of doing that was to have adopted
a son to himself. That was clearly his intention in making his will. Bu
it is contended that he must have known that by Hindu law an adoption
to himself by his daughter-in-law was impossible. It is clear, however,
that the bestator did not know the law as to adoption. Clause 46 shows
that he contemplated an a.dopmon by his executors.

‘ The English rules as to conditions precedentf are not a.pphca.ble here.
It is 2 misnomer to call this & condition precedent. The question is, who
is the devisee ? Is the devises the adopted son, or is it Karamsi Whether
adonted or not ? , J

JUDGMENT. ’

FARBAN J. —I do not think that a.ny advantagse Would be gamed by
delaying my judgment in'this case, and. I will, therefore, give my declsmn .
a.t; once. I will take the issues in their order. N S

(1) 2 P. Williams 625. (2) 12 B. 202, . (3)3L:A. 253,
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The first I bave already decided, and .have held that the Advocate
General is not a necessary party to this suit. The eighth issue may be
" taken in connection with the first. All parties are willing that the charities
should be carried out ; and as there is [198] nothing which. is shown to
be invalid in the chatitable bequests in the will, I Will. find the eighth
issue in the affirmative. The intention of the testator is clear, and as all
parties are desirous that his intention should be effectuated, even though
‘there may perhaps be some doubt as to its perfect legaliby, I will not
"~ endeavour to discover it.

The third issue also I decide in the afﬁi‘ma.twe, no evidence having
been offered with regard to it.
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Next comes the fourth issue. I decide tbls igssue in accordance Wlth ‘

the contention put forward on behalf of the plaintiffs and the first defend-
ant ; and I hold that the house in Mody Bazar is comprlsed in the trust
created by cl. 40 of the will, and ought to be included in it, bus sub]ecb to
the provisions contained in ¢ls. 21 and 30.

Passing over the fifth, T deal with the sixth issme. Al these sums
are plainly %o be paid out of the income of the trust premises, and that
income cannot be ascertained at present. This issue must, therefore, be
decided in the negative.

As to he seventh issue, I confess I'should wish fo put a different
eonstruction on the will than that which I find mysslf compelled to adopt.
(His ELordship read el. 27 of the will.) It is true thaf a gift of the rents
of a property is generally equivalent to a gift of he properby itself; but it

is clear that the testator does not mean or intend that Kessarbai shall .

" take the property absolutely -He gives her the renf of the house, and
after her death he gives “ the ownership” o her childrea. Obviously,
therefore, if she had children she was only o sake a life estate. But at
the testator’s death Kessarbai had no children, and, therefore, on the
aubhority of the Tagore Case (1), the gift o them is void. That eireum-

" sbanee, however, cannot be taken to enlargs the interest given o her by the
will, and, therefore, I must find upon. thls issue thab under cl. 27 she is
entitled only to a life estate.

The remaining issues to be dealt with, viz., the fiftk, ninth, and tenth
all depend on the construction o be put on cls 28, 29, 30, and 46 of the
will. By cl. 28 the testator directs his' [199] daughter-in-law, (the firsé
defendant Liadkavahu) to adopt a son (His Lordship read cl. 28.). Now,
the first question which arises is, whether that direction is a direction to
her to adopt a son to himself (the testator), or a dirsction to her to adopt
a son to herself and her deceased husband Liladhar, which was the only
adoption which she was competent by Hindu law to perform. By that
law any adoption made by a widow enures to herself and her husband.
Why should I hold the testator to have directed Liadkavahu to do what
she ¢ould not do? The fact that by el. 29 the adopted son is directed to
take the name of Karamsi Kessowji has been relied on as showing that

the adoption was intended to be to the testator. T do cot think, .-

however, that any weight can be atbached to that circumstance. That
direction would have been unnecessary if the adoption was to the testator,
. but I do not think it in any way assists us. in construing cl. 28. . The
' provisions of el. 46, however, tend to show that what Ladkavahu was
directed to do was what could be legally done, viz., to adopt a son

(1) LA, Sup, Vol. 47.
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to Ler husband and herself. It .was argued that the testator did
not know the law, and in his ignorance contemplated an adoption to'
himself. But the Privy Council hag laid down that in constraing a
Hindu will we are to keep in mind what the Hindu law is, and
what it permits, and I mus$, therefore, hold that the direction to
Ladkavahu was a direction to do what by law she was alone compebent
to do, viz., to adopt a son to her husband and herself ; and T find nathing
in the will-to compél me to hold otherwise.

The next question to be considered is, whether Karamsi is under
the will entitled to the property, although he has not been adopted.
I am unable to distinguish this case from the case of Shamavahoo (1).
I consider I should bebound by that authority even if I did not asree
with it; and, if the decision be erroneous, I must lsave the matter to
the Appeal Court to be set right. But I do not disagree with that case;
and I think, upon thae facts, I should have come to the same coneclusion.

In construing the will now before me I think cl. 46 strongly supports
the contention that inheritance was to be contingent on [200] adoption,
The intention of the testator was that the adopted son, and no other,
was to succeed to his property.  He could not have intended that a
person not adopted should inherit all his wealth, and Ieave penniless the
gon to be adopted for the purpose of perpetuating hig family and name.
If the will admits of the construction which will curry out’ what was
clearly the intention of the testator, that construction ought to be
adopted. In the view of the testator, the direction as to adoption was
the most important portion of his will, and I think that the adoption
of a boy was one of * the things mentioned in my will”’ which by cl. 28
were to be done before ascertaining the residus which was then to be given
* to this lad as his inheritance.,”” The words of cl. 46 support that con-
struction, for by this clause it is provided that the property is in certain
events to go o a subsequently adopted son. But that would be impoassible
if Karamsi took the property independently of his adoption and the
adopted heir would he left wholly unprovided for. To my mind, that is
almost conclusive as to the meaning of e¢l. 28. In - these clauses the
testator, in effect, says, first “ adopt a son”, then “I give to the lad
so adopted the residue of my property, and I appoint him my heir.” By
the word ** heir "’ in this country is usually meant the person who can
discharge the functions of an heir according to Hindu ideas. In the
subsequent clauses of the will the boy so adopted is treated as the testator’s
heir.

My decision makes adoption a condition pracedent to inheritances.
The English decisions show, no doubt, that there is in England a strong
desire to avoid, whenever it is possible to do so, any construction which’
would involve a condition precedent in such a case as the present. Here,
however, we have to deal with Hindu law, and we must keep the provi-
sions of that law in mind in endeavouring to carry out the intentions of

a testator. : :
On the fifth issue, therefore, I find that Karamsi is entitled to the
property on being adopted by Ladkavahu. .
I admit that my decision on this point will leave the inheritanee in,
suspense for a time, but that is always the case where a will directs an
adoption to be made. '

.- (1) 12 B, 202, .-
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[201] As to the question ‘raised by the ninth issue, probably, if 4887
adopted, Karamsi would take an absolute estate, but that question had OcT. 1. .
better be left open for the presenb -

My decision on the fifth issue renders it unnecessary to record any ORIGINAL
finding on the tenth. CrviL.

The decres will be a deelaratory decree sebting oub the issues and the 12 B 185,
findings thereon, and declaring accordingly. :

All parties to have their costs out of the estate, as between solicitor
and client.

" The foliowing were the findings on the issues :—

3. That the defendant Ladkavabu is absolutely entitled to the
copper, brass, and other vesgels and household furniture Iefﬁ by the tesfa-
tor, and referred to in el. 20 of his will.

4. That the house at Mody Bazar, mentioned in el. 21 of the said

will, when rebuilt and complated as provided in the said clause, is to be
included in the trust provided for in e¢l. 40 of the said will; and
that Liadkavahu takes a life interest in the said house, but subject to the
specific appropriation of it, present and contingent, contained in els. 21
and 30; and that she is entitled to use such portions of it as are not so
appropriated in such manner as she thinks fit.
: 5. That by cl. 28 as read with els. 29, 30 and 46 of the said will,
Ladkavahu is directed to adopt Karamsi Madhowji as her son, and that
upon such adoption the said Karamsi will be entitled to the residue
bequeathed to him by cl. 28 of the said will to be made over to him upon
his attaining the age of twenty-one years, in pursuance of the directions
confained in cl, 31 of the will. No finding as to the quantum of the estate
taken by the said Karamsi in the said residue.

6. ' In the negative, and for the plaintiffs.

7. That Kessarbai takes an interest for life in the house given to
her by el. 27 of the said will.

8. That the religious and charitable bequests conta.med in the said
will are valid, and should be carried into effect. :

[202] 9. That until his adoption the defendant - Karamsi Madhowii
is not entitled to the whole or any part of the resldue or estate of the
testator comprised in the said will.

10. No finding, as the defendant Karamsi Madhowji has not yeb
been adopted.

11. Declaratory decree setting out the issues and the ﬁndmgs
thereon, and declaring the rights of the parties in accordance with such
findings.

All parties appearing to have their costs oub of the “estate taxed as
between attorney and client. The infant’s costs to be taxed separately
from those of the defendant Liadkavahu in her personal capacity.

Attorneys for the plaintiffs :—Messrs. Nanw and Hormasyi.

Attorneys for the defendants i—Messrs. thtle, Smith, Frere, and
Nicholson.
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