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FARRAN, J.—I am of the same opinion. Section 629, cl. (d), gives
the right to appeal against an ovder granting a review only where the pro-
visions of s. 626 have been contravened. These provisions are four in
number, viz., (first) that, if the Court he of opinion that the agplication
. for review should be granted, it shall grant the same; (second) . that the
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Judge shall record Iy reasons for, granting it; (third) that the party JURISDIC-

applying for review shall give previous notice of his application to the
opposite party ; and (fourth) that where the applicant for review alleges
that the new matter or evidence, the discovery of which is the ground of
his application, was not within his knowledge when the dacree was passed,
he shall give strict proof of that allegation. In the present case no one of
these four provisions has beea contravened and there is, therefore, no
appeal against the order granting the review. :

Appeal dismissed with costs.

.

Attorneys for the appellants :—Messrs. Winter and Burder.
Attorneys for the respondent :—Messrs. Chalk, Walker and Smetham.
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley.

KARIM MAHOMED JAMAL AND ANOTHER (Plainsifts) v. RAJOOMA
AND NOORBAI (Defendants).* [23rd September, 1887.]

Specific performance —Decree in favoyr of plaintiff —Rectification of decree on application
of defendant —Motion to set aside decree dismissed—Subsequent avplication o rectify
decree—Res judicata-—Practice—Objection taken at hearing that the application
made to Court was not the application of which ndtice had bean. given to opposite
party — Preliminary point. '

The plaintifis sued in 1877 for specific performance of an-agresment, dated 27th
September, 1871, by which certain landed properties were to be divided, as speci-
fied in the agreement, between them and the defendants. The case came on for
hearing on the 13th Soptember, 1878. The defendants did not appear, and a
decree ex-parte was made, which declared that the plaintifis were entitled to have.
the agreement of the 27th September, 1871, specifically performed, and referred
the suit to the Commissioner for the preparation of conveyances, &c. The

decree was sealed on the 9th October, 1878. No further steps were taken by -

any of the parties for six years, and in September, 1884, the matter was first
brought before the Commissioner. He then directed the defendants to lodge
with him all the title-deeds of the properties which by the agreement were to
go to the plaintiffs as their share. The defendants thereupon applied that tha
plaintifis should be directed to lodge the title-deeds of the properties which by
the agreement were to go to them, but the Commissioner refused to make this
order, being of opinion that he was not authorized to do so under the decree,
which contained no direction to him in respect thereof. The defendants on the
10th November, 1884, gave notice to the plaintiffs, that they would apply to the
Court—(1) “to set aside or vary its order of the 13ih Sspiember, 1878, so far
as it -related to the lodging of title-deeds, &ec.; (2) to appoint a receiver of
certain properties mentioned in the agreement; (3) to order the plaintiffs to
deliver up to the defendants the properties which belonged to their share under
the agreement ; (4) to order certain accounts to be taken.” This motion was not
brought on until fhe 10th Beptember, 1885, on which day it was dismissed with
. costs; the Judge holding that the defendants had not shown sufficient cause to
justify the setting aside of the decres under s, 108 of the Civil Procedure Code

(Act XIV of 1882). The plaintiffs haviag still kept possession of certain of the

* Suit No. 667 of 1877,
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properties which by the agreement were to go to the defendants, notice was given
by the defendants to the plaintiffs on the 28th April, 1887, that they would apply
to the Court for an order that the plaintiffs should periotm their part of the
agreement of the 27th September, 1871, so far as it remained unperformed by
them, by giving up to the defendants possession of certain properties, and by
accounting for the rents thereof, &o., &ec. .At the hearing of this motion,

~ counsel for the defendants asked that the decree should be rectified, by directing
that the agresment should be spacifically performed b’Ythe plaintifis' [175] and

- defendants respectively. The plaintiffs contended that the application was barred
by lapse of time, and that the question was res judicata by the order of the 10th
Beptember, 1885,

Held, that the defendants were entitled to have the decree rectified, The fact
that the decree declared that the plaintiffs were entitled to bave the agreement
of the 27th September, 1871, specifically performed, implied an order for specific
performance of that agreement by all the parties to it. The mandatory words,
however, as against the plaintiffs having been, in the first instance, omitted,
might now be inserted in the decree, soas to put the decree into the ordinary and
usual form of decree in cases of thls nature. The Court has inherent power
over its own records so long as those records are within its power, and it can seb
right any mistake in them,

Held, also, that the motion was not res judicata by reason of the prevmus order
of the 10hh September, 1885, Although the notice of motion thea served by the
defendants on the plaintiffs included matters in .respect of which the defendants
sought relief by their present application, the Judge in making the order dealt
with them ag ancillary to the fiest and main point raised in that motion, viz.,
the defendants’ right to set aside the decree under s, 108 of the Civil Procedure
Code {Act XIV of 1882), Having decided that point against them, he did nob
really consider the other points at all, and did not adjudicate upon them, and,
therefore, the present application in respect of those matters was not res
Judicata, -

Counsel for the plaintifis contended that the defendants were not entitled, on
the present motion, to ask for a rectification of the decree, inasmuch as thelr
notice of motion did not intimate that the point would be raised.

Held, that such an objection ought to be taken at once as a preliminary point,
As it was not made until the argument of counsel for the defendants was con-
cluded, it should be taken that the foriw of the motion as made to the Gourt was
acqulesced in,  The objection was then too late.

[R., 22 B. 370 (374).] ~

MoTION.—The plaintiffs brought this suit, in 1877, against the
defendants, to obtain specific performance of an agreement dated the 27th
September, 1871. .

. The defendants were the daughters of one Tajoobhoy Kallabhoy, who
died intestate in May, 1869, leaving a considerable amount of moveable
and immoveable property. The first plaintiff was the nephew and the
second plaintiff was the sister of the said Tajoobhoy.

In July, 1869, the defendants applied for joint letters of administra-
tion to their father. The plaintiffs thereupon entered caveats. In July,
1870, the second plaintiff agsighed her interest in the estate of the intestate
to the first plaintiff, Karim Mahomed Jamal.

[176] On the 27th September, 1871, by a registered memorandum of
agreement it was agreed between the defendants and the plaintiffs that the
caveats entered by the plaintiffs should be dismissed, and that joint letters

.of administration to the estate of Tajoobhoy should be issued to the defend- .

ants, and that, with reference to the estate of the said Ta]oobhoy, bhe
following arrangement should be carried out :—

(1) Certain properties specified in schedule A annexed to the agree-
ment, were to go to the plaintiffs as their share.

(2) Certain other properties, specified in schedule B, were to go to
defendants as their share.
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(8) A property mentioned in schedule C was, after certain pre-
liminaries, to be divided between the plaintiffs and the defendants.

On the 25th September, 1877, the plaintiffs filed this suit for specific
performance of the above agreement. In their plaint they stated that they
were ready and willing on their part to carry out the agreement;
and they prayed (1) for specific performance of the said agreement; (2)
that the defendants might be ordered to execute to the plaintiffs convey-
~ ances of the several properties specified in the schedule, and to hand over
the title-deeds ; and (3) for accounts, &e., &ec.

On the 13th September, 1878, the case came on for hearing. The
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defendants did not appear, and an ezx-parie decree was passed for the

pla,mtlﬂ’s The following is the material part of the decree :—

* This Court doth pass judgment for the plaintiffs, and doth declare
that the plaintifts are entitled to have the agreement of the 27th September,
1881, specifically performed, and this Court doth order and decree that
the title-deeds and the several properties mentioned in schedule A to the
said agreement be lodged in the office of the Commissioner for taking
dccounts, &e., of this Honourable Court, to enable the plaintiffs, to

prepare the conveyance of the said propertles And this Court doth .

further order that proper deeds for carrying out the provisions of cl. 9
of the said agreement be prepared by the several parties to whom the said
properties are agreed to be conveyed at their own expense, and that such
deeds when prepared be executed by the proper authorities. And this
Court doth further order that the plaintiffs do pay to the defendants the
gum of Rs. 8,300 on or before the execution of the said conveyances.
And this Court doth further order that it be referred to Charles Edward
Fox, Esq., as Commissioner appointed for that purpose,in pursuance of
Act VIIT of 1859, [177] «. 181, to take the accountsof the rents of the
several properties and outstandings due to Tajoobhoy Kallabhoy, deceased,

received by them or come to their hands respectively prior to the said 27th

“day of September, 1871, and the said Commissioner is to ascertain and

report to this Honourable Court, with all convenient despatch, upon the
matters hereby referred, after making all just allowances, and for the
better taking of such accounts it is ordered that the plaintiffs and defend-
ants do produce before the said Commissioner all books, papers,” and
documents in their or any or elther of their custody, possession or power
relating thereto.”

The decroe then ordered that the case should be referred to the
Commissioner to take accounts of rents, &c., and concluded in the usual
form, viz., "any of the said parties are to b’e at liberty to apoly to the
Court as there may be occasion.” The decree was 'sealed on the 9th
October, 1878.

The case having thus been referred to the Commissioner's office,
no steps were baken by the parties for six years, viz,, until Septem-
ber, 1884, when the matter was first brought before the Commig-
sioner, He then directed the defendants to lodge with him all
the title-deeds of the properties included in sch. A of the agreement, which,
ag above stated, were tc go to the plaintiffsas their share. The defend-
ants at once applied that the plaintiffs on their part should be directed

to lodge the title-deeds of the properties in sch. B which were to be con- .
veyed to them, bub the Commissioner refused to make this order, being-

of opinion that he was not authorised to do so under the -decree,” which
contained no dlrectxons to him in respect thereof. - The defendants there-
tupon, on the 10th November, 1884, gave notice to the plaintiffs, fhat they
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would make an application to the Court “to ‘set aside or vary its order
of the 13th September, 1878,” in certain specified particulars. The terms
of the notice of motion are set out in full in the order made by the Court
upon the motion. (See infra).

This motion was not brought on until September, 1885, and on the
10th September, 1885, it was dismissed with costs; the learned Judge
(Bayley, J.) being of opinion that the defendants had not shown sufficient
cause to justify the setting aside of the decree under s. 108 of the Civil
Procedure Code (Act XIV of 1882), and further that the application was
barred bv limitation under [178] art. 164 of the Limitation Act XV of
1877. ' The order dismissing the motion was drawn up, and was ag
follows —_

* Upon hearing Mr. Macpherson, advoea‘e for the defendants, who on
the 2nd February, 1885, moved, on notice of motion dated 10th November,
1884, for the following orders and directions of tha Court, namely :—

1. To set aside or vary the order of the Court, made in this suit
on the 18th September, 1878, so far as it relates to the lodging in the
office of the Commisgioner or ha.ndmg over the title-deeds, and executmg
the conveyances as mentioned in the said order.

*9. To appoint a receiver to collect and get in the rents, proﬁts.
and income of the immoveable proverty situate at Butcher Streef, and
more pawtucularly described in sch. C to the agreemenb of 27th September
]871 '

< '8, To order the plaintiffs, or anv or either of them, to deliver up
possession forthwith to the defendents of the immoveable property situate
at Mahim, and more particularly lastly deseribed in the sch. B~ to the
said agreement of 27th September, 1871.

4. That the Commissioner of the Honourable Court be directed to take
from the plaintiffs, or either of them, the following accounts, namely : —(i)
an account of the rents and profits of the aforesaid properby at Mahim receiv-
ed by the plaintiffs, or either of them, from the tims of their or either of -
their taking forcible possession as stated in paragraph 14 of tha defendants’
affidavit affirmed on the 5th November, 1884, up to the time of delivering
possession thereof to the defendants; (i) an account of the rents and profits
of the aforesaid property at Butcher Street recsived by the said plaintiffs,
or either of them from the passing of the decree mentioned in paragraph
17 of the foregoing affidavit up to the time of delivering possession ‘thereof
to the receiver aforesaid ; and (iii) an account of the building maberials
which the plaintiffs, or either of them, appropriated to their, his, or her
own use, as mentioned-in the said para.gra.ph 17 of the said affidavit; and
upon rea,dmg &e., &e., and the motion being this day called on for judg-
ment, it is ordered that the motion be refused, and that the defenda.nbs
do pay to theplaintiffs their costs of, and incidental to, the said motion.”

On the 28th April, 1887, the defendants through their atbomeys sent
the followmg notice of motion to the plaintiffs :—

* Take notice that on Thursday next, the 5th day of May, 1887, or
g0 soon thereafter as he can conveniently be heard, counsel will move
on behalf' of the defendants abovenamed, before the Honourable Mr.
Justice Bayley, on the grouuds of the joint affidavit of the defendants
above-named, {copy whereof is sent herewith), for an order and direc-

tion of the Court that the plaintiffs do perform their part of the

' agreement of the 27th September, 1871, referred to in thesaid pla,lnt 80

far as it remains unperformed by them, by forthwith giving up possession
to the defendants of the Mahim property referred to in the defendants’

604



VI] KARIM MAHOMED JAMAL v. RAJOOMA & NOORBAL 12 Bom. 180

said - affidavit, and by rendering an account of the rents, produce, and

" profits thereof, and after asceriaining the amount of such rents, produce,
and profits, by paying the same to the defendants; and that a division or
sale of the property, described in [179] sch. C to the said agreemens
and situate in Butcher Street, Bombay, be made, and that the plaintiffs,
or one of them, do account for the rents and profits of the said property ;
and that the" defendants receive their shares upon such division or sale
and also their shares in the rents and profits thersof ; and take further
notice that at the time of making suech motion as aforesaid the defend-
ants will rely upon their affidavits affirmed respectively on the 5th
November, 1884, 1st December, 1884, and 18th June, 1885, and- the
affidavits of Herbert William Buckland affirmed on the 15th December,
1884, and the 18th June, 1885, and filed in support of and the affidavit of
the first plaintiff affirmed on the 25th November, 1884, filed in opposition
to the mofion made on their behalf before the Honourable Mr. Justice
Bayley and dismissed by His Lordship on the 10th September, 1885:
Dated this 28th April, 1887.”

The motion having come before Bayley, J., he referred it to the Chief
Justice as a proper case to be heard by two Judges; and it accordingly
came on for hearing before Sargont, C.J., and Bayley, J.

Macpherson, (Acting Advocate General), for the defendants, in
support of the motion:-—The plaintiffs obtained, ex parte, a decree
against the defendants for specific performance of the agreement
of September, 1871. In order that the decree may be carried out, the

" matter has been referred to the Commissioner ; but as the decree stands,
the Commissioner is authorized only to enforce the agresment against the
defendants, and not against the plaintiffs. Under the agreement, all the
properties mentioned in sch. B are to go to the defendants as their share,
and the property mentioned in seh. Cis to be sold, and the. proceeds
divided. Bub bhe plaintiffs still keep possession of one of the properties,
(called the ‘‘ Mahim property”), mentioned in sch. B and also.the
property in seh. C. The decree ordered nothing on behalf of the defend-
ants, bub gave specific performance to the plaintiffs, and the result is that
the Commissioner considers that he cannot enforce it in our favour szgainst
the plaintiffs, Bub the Court in giving judgment musb have intended the
whole agresment to be performed.

[SARGENT, C.J.—You ask for a rectification of bhe decree. But there

" is no doubt that the decree .meant to give specifie performance to the -

plaintiffs, on the condition of their performing their part of the agreement.
Upon a decree for. specific [180] performance both sides can go inko
chambers, and obtain all that is necessary to carry out the agreement.]
That is all we ask. We ask either that the Court should now declare
that that is what is meant by a decree for specific performance or that it
should now insert in the decree the directions that are necessary in justice

to the defendants. The agreement and decree have been carried out, .

except that some of the property, which ought to come to the defendants,
is still withheld by the plaintiff. We now ask the Court to order him to
carry out his part of the agreement, for the speclﬁc performance of which
he got a decree. 'We have demanded possessmn of our nroperbv, but he
has not given it. The decree might be in these words : “* declare that the
said agresment ought to be specifically performed, and this Court doth order
that it be specifically performed by plaintiffs and defendants respectively.”
We also ask that the plaintiffs should be directed to account for bbe
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rents and profits of the Mahim property. The Court can alter.the decree— »
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Daniell’'s Chancery Practice (last ed.), pp. 813-823; In re Swire(1).
Section 206 of Civil Procedure Code (Act XIV of 1882) does not apply to
the High Cours. This Court has its powers independently of the Code,
Counsel also referred to Lawrie v. Lees (2) and Seton on Decrees, 1284.

Jardine, for plaintiffs, contra.—I1 appear for the plaintiffs to resist
the motion, of which we got notice by tha letter of the 28th April, 1887.
In that letter there i3 nothing said about any intention to apply for a
rectification of the decree, and I, therefore, do not propose to argue that
point.

[SARGENT, C. J.—But this question of rectification has been now
argued ab length before us. If the point does not arise out of the notice
served upon you, the objaction ought to have been taken at once, so that
the discussion before the Court might be limited o the points raised in
the notice. Such an objection ought to be taken as a preliminary point.
As it was not taken, we must hold that the form of the motion as made -
to the Court was acquiesced in, and the motion must now proceed on
that bagis.]

- [181] Then I submit that the Court has no materials before it to
enable it fo deal with the question of ractification of the decres. The
decres is now fen years old. The defendants have had, in  some respects
atb all events, the benefib of that decree, and now afi the end of ten years
they ask that it may be rectified. If they were dissatisfied with the
decree, they might have had it set aside, or have got a review, They did
not avail fhemselves of either of these remedies. How can they complain
now ? :
But, further, I submit that this question is 7es ]udzcata On the
10th November, 1884, the defendants gave notice of motion *‘ to vary the
decree,”’—that is, to rectify it. They did not. bring on that motion unsil
the following year, and on the 10th September, 1885, it was dismissed
with costs. Tha defendants asked then for precisely the same relief that
they ask now, but in a different way. They might have urged then all -
that they urge now. They were bouund to bring forward every ground on
which they ecould ask relief—s. 13 of the Civil Procedurs Cods (Act
XIV of 1882), They use the same affidavits now thab they used then.
Their application was refused.

[SaArRGENT, C.J.—That application appears to have been refused on
the ground that, unless the decres was set aside, nothing could be done.
The alteration they then asked for was ancillary to setting aside the decree.
They asked that the decree should be varied in case®t was first seb aside,
and the Judge thought that sufficient cause was not shown justifying the
setting aside of the decree under s. 108 of the Code. The application now
is to amend the decree by insering certain words.] ,

The relief asked for is the same. " The order recites the whole appli-
cation, and refuses it. The Court can only look at the order to see whab
was asked for and what was done, and that order shows that the. presenb
application is res judicata.

Farther, is no lapse of time to be a bar to an application of this kind ?
This is really an application for review, but a review is barred. Will the
Court, on a.pphcatlon of this kind, do what it would refuse to do on an
applicution for review 2—Assur Al v. Woolfutoonzssa, (8).

[182] [BaYLEY, J.—This application is nob made under the Code,
but under the general powers of the Court.]

- (1) 30 Ch. Div. 239.  (2) 7 App: Cas. 19, (@4, 5. @) 13 W.R. 8.
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Where a special remedy is given by law, parties cannot seek 81m11a.1
rehef under the general.powers of the Court. .

Macpherson in reply.—This is not an application for review under
8. 623 of the Code. Tnat section gives the right to apply for a review of
judgment. The word ‘' judgment '’ is defined by s. 2 of the Code. Ina
review you attack the judgment. We do not complain, in any way, of
.bhe judgment. Wae ask rather that the decree may be made to conform to
the judgment. ' : s

JUDGMENT.

SARGENT, C.J.—The question before us arises on the notice of
motion given by fhe defendants to the plaintiffs on the 28th April. (Hig
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Lordship read the notice above set forth). The motion having come

before Bayley, J., he has referred it to this Court for decision.

. The whole matter has been referred to us, and there is no doubt,
therefore, that the plaintiff might have taken hers any objection
which he might bave taken before. If, when the case first came on
before Mr. Justice Bayley, it had been objected that the defendants, on
the notice which they had given, could not ask for a rectification of the

decree, and that objection had been repeated here, I should have been

_ disposed to refuse this application on that ground. ,
In this case, however, thevobjection, that the notice of motion did

not state that an application would be made to rectify the decres, was not

made until Mr. Macpherson had concluded his argument, and was then
tao late. The question, therefors, now is, whether the order agked for can
be mads, having regard to the terms of the decres; and, if not, whether
the decree can now be rectified so as to allow the order to be made.

Under the terms of this decree I should not myself have had any
difficulty in making all the orders necessary against both parties for its
performance. The declaration which the "decree confains, that the
plaintiffs are entitled to have the agreement of the 27th September,
1871, specifically performed, implies that he is himself specifically to
’ nerform it, as well as the defendant. [183] As, however, the absence
of mandabory words as against the plaintiffs has given rise to difficulties,
we have now to consider whether the deocree can now bé rectified
so as to allow the necessary orders to be miade. Can we now inserf
the mandatory words? We ha.ve been referred to In re Swire (1). In
that case Lindley, L.-J., says: ‘ There is no such magic in passing
and entering an order as to deprive the Court of jurisdiction to make its
“own records true, and if an order as passed as entered does not express
the redl order of the Court, it would, as it appears to me, be shocking
to say that the party aggrisved cannot come here to have the record
seb right...... It appears to me, therefore, that if it is once made out
that the order, whether passed and entered or nof, does not express
the order actually made, the Court has ample jurisdiction to set
that right, whether it arises from a cleorical slip or not.” And Bowen,

L.J., says: ‘“Every Court has inherent power over its own records -

as long as those records are within its power, and it can seb right any

mistake in them, Itseems to me that it would bhs perfectly shockmg.

if the Court could not reckify an error which is really the error of its own

minister, An order, as it seams to me, even when passed and entered may -

(1) L. R., 30 Ch, Div. 239, (246, 247).
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be amended by the Court so as to carry oukthe intention and express the
meaning of the Court at the time when the order. was mads, provided the
a.mendment be made without injustice, or on terms whieh preclude
injustice.”

These passages, which I have read from the judgments of the Liords
Justices, must commend themselves to the common sense of every one.

- It istrue that a considerable time bhas elapsed since the decree was
made. The decree was passed in 1878, and we are now in 1887. What
is it, however, that we are really asked to do? We are merely asked to put
the decree into the ordinary and usual form of decrees in cases of this
nature. I can see no difficulty in doing this. The plaintiffs asked for a
decree for specific performance of an agreemant, and they ‘got it. How can
they "object to the decree being in the form in which such decrees are

' ordlnarlly tramed ? The decree, as it stands at present, declares [184] that

‘the pla.mtlffs are entitled to speclﬁc performance of the agresment.” The
usual form is to declare that * the agresment ought to be specifically per-
formed, and the Court dotn order and decree that the same be specifically .

performed accordingly.” T think tho decrse may be amended so as #o put
it into the usual form,

But we have been asked by the defendants to do more than thls We
have been asked to add further and consequential directions. We think,
however, that we cannot do this., Many phings may have happened to
affect the position of the parties, and we are of opinion that it would not
be safe to do more than we have said. Under the decree as amended, the
parties can, no doubt, bave the agresment carried into effect.

It has been contended that the present motion is res judicata;
and that the question was decided by Mr. Justice Bayley by his-order of
the 10th September, 1885. No doubt, reading literally the notice of
motion on which that order was made, the relief thers asked for
would seem to be the same as that applied for now. But it is impossi-
ble not to see how the Judge there dealt with the motion. The first
clause of the notice of motion, as stated in the order itself, was that

‘the defendants would apply to set aside the decres of the 13th September,

1878. That was an application under s. 108 of the Code. The notice of
motion, however, included other points, and no doubt these points included
the matters in respect of which the defendants now seek relief. It is
clear, however, that Mr. Justice Bayley dealt with these subseauent points
ag ancillary to the first and main point raised in that motion, viz., the
defendant’s right to set aside the decrse. Having decided that point
against them, he did not really consider tho other points af all, and did
not ad]udlcane upon them, and, therefors, I do not think that the present
application is res judicata by reason of the order of hhe 10th September,
1885.

Then it was argued that the defendants might have appned for a
review, and ‘that having failed to apoly within the prescribed time they
are now barred from obtaining relief. We do not, however, think that
this is a matter for review. It is the decree we are asked to alter, and

‘not the judgment. There cannot be a [185] review because of an error

in a decree. Section 206 of the Cods deals with amendments of decrees ;
5. 623, with review of judgments. The former gection, however, does not
apply to this Court, ‘

For the reasons which I have given, we are of opinion that the dscres
may be amended in the mannor which I have pointed out. Inasmuch as
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the difficulties have plainly arisen in consequence of the defendants nof
having appeared at the hearing of the cage in September, 1878, we think SEP.'23.

,bhey

N

ought to pay the costs of this motion.
Attorney for the plaintiffs : —Mr. Khanderav Moroji.
Attorneys for the defsndants :(—Messrs. meford and Buckland.
» 12 B. 185,
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Before My, Justice Farran.

KARSANDAS NATHA AND OTHERS (Plaintiffs) v. LADKAVAHT,

- KARAMSI MADHOWJII {4 MINOR), AND KuSSARBAI (Defendants).*

[29th September and 1st October, 1887.]

Hindu law—Witl— Addoption— Adoption directed to be made, not by testator’'s widow, but

* . by the widow of his deceased son—Such adoption is an adoption, not to festator him-

self, but to his deceased son— Adoption of testator’s nephew directed by will —Bequest

of property &> such nephew—Adoption. a condition precedent to his laking the pro-

Y gerty under the will— Porson designata—Bequest of properly to an wwmarried

grand-daughter of testator, and afler her death to her children, if any, is a gift of
life interest in such property. . ‘

K., a Hindu, by his will dated the day before his death, declared that it was
his wish to adopt his nephew Karamsi ag his soun,but that, if he should be unable
to do so in his lifetime, his daughter-in-law Ladkavahu, (the widow of his deceas-
ed'son Liladhar), was “ to take the said Karamsiin adoption.”” This will then

. continued : * His adoption ceremony is to be performed. My property, which
may remain as a residue affer all the things mentioned in my will have been
done, I give to this lad as his inheritance, and I appoint bim as my heir.”” A

* subsequent clause of the will directed as follows:—

46. *“In the twenty-eighth clause above if bas been directéd (that 2 son) should
be adopted, In accordance therewith, after the said Karamsi shall have been
adopted, should he die without (leaving) any descendants, then Choru Ladkavahu
is duly to adopt, out of my father Jadu Asar’s descendants, any lad who may be
found fit. And if the said Ladkavahu should not be living at that time, then
[186] (any) lad (begotten) of the loins of my father Jadu Asar who may appear
to my executors to be fit, is duly to be. appointed my heir. And to him my
property, as mentioned above, is duly o be given in inheritance. And bis
adoption ceremony is to be performed. And the outlays on the ocoasion of his
marriage also are duly to be made as written above.”’

Held, that the dixaction by the testator to his daughber-in-law to'adopt a son

was a direction t0 her to adopt a son to herself and her deceaged husband Liladhar,
- and not to adopt a son to the testator ; the former being the only adoption which
she was by Hindu law competent to perform. ‘ :

1887

ORIGINAL’
Crvir.

12 B. 174..

Held, also, that, unless Karamsi was adopted as-directed by the will, he was

not entitled to the testator’s property. His adoption was a condition . precedent
to his inheritance. ) : ‘ o

The will also contained the iollowiﬁg devise. in favour of the testator’s grand--

daughter Kessarbai, who was unmarried at the date of K,’s death :—

27. *‘* When Kessarbal may marry, thers is to be given to her out of my im-
moveable property one house which has been purchased from Shah Virji Narsi’s
widow Lilabai.* * * That (house, is to be given to Choru Kessarbai as kanyadan.

. The rent which it may yield, Kessarbai may enjoy afier (she) my gind-daughter.’

shall have married. And after Kessarbai’s decease (she ownership of) the said
" house shall duly be enjoyed by Kessarbai’s children. If by the will of God
Kessarbai should die without (leaving) descendants, then my ¢ Trustees’ are duly
to take back the said house into their possession,”
Held, that, under the above clause, Kessarbai was entitled only to a life
estate in the house,

[Appr., 9 C.W.N. 809.] .-
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