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We must, therefore, dis¢harge the order, and send back the case for
a fresh decision, having regard to the fhird issue, which is to be under-
stood as including the question whether the mortgage was valid beyond
Yashvantray's lifetime, and, if so, whether it was for a legitimate purpose
50 as to bind his sons. Costs fo abide the result. :
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.Before Mr. Justice Farran.

TeE BOMRAY UNITED MERCHANTS' (:OMPANY, LiMITED (Plaintifls)
v. DOOLUBRAM SAKULCHAND AND PURSHOTAM JAVER
(Defendants).* [28rd August, 1837.]

Contract—Sale of goods —Non-acceptmce of goods —Contract. for goeds fo be ordered fron
Europe —Suzh contract not fulfilled by offer of goods of same description not ordered:
out for purchasers, but bought by vendors in Bombay.

On the 7th August the defendants commissioned the plaintiffs to order out
from Burope 500 cwis. copper braziers, September shipmant, assoried in the man~
ner set out in the indent signed by the defendants, ‘‘ free on board, Bombay
harbour,”’ at the rate of £ 53-5 per ton. On the same day the plaintiffs sent a yeply |
to the defendants’ order in their usual form,partly lithographed and partly written,
as [51] follows :(—* We have the pleasure to inform you that we have received a
telegram from ouir Manchester friends, and so far as the eyphers therein used, wWo
learn that they advise the following purchases, which will be invoiced to you at
your limit, subject to confiemation by letter as usual. Order this day 100 buadles
of copper braziers, at £ 53-5 per ton, free on board, Bombay.” As a fact, however,
no telegram had been recsived from the plaintifis’ Manchester friends, and tbe

" plaintiffs had not learned that they had advised the purchases referred to in their
roply. The acceptance of the plaintiffs’ offer was really based on the plaintiffs”
view of the probabilities of the copper market. The agents in Hogland were’
unable to carry out tha order, and it remained unexecuted. On the 26th Ostober

" the plaintifis having negotiated with one Naga Ducha to take over from him a
September shipment of copper by the S. S, Merton Hall, answering to the defend-
ants’ order, and for the purpose of fulfilling it, wrote to the defendants as fol-
lows :—* We beg to inform you of the arrival of the 8. 8, Merton Hall with 100"
packages of goods sold to you as per agreement No. 213; and have therefore to
request payment of the cash for those gnods, according to the terms of the agree-
ment.” ' The plaintiffs’ negotiation, however, with Naga Ducha fell through, and
they were unable to supply the defendants with the goods from the Merfon Hall.
The defendants, on the 30th October, wrote through their solicitors to the.
plainsifis, stating that they believed the goods never came to Bombay, and that
they considered the contract at an end. The plaintiffs, however, on the 29th
October had succeeded in purchasing a September shipment of goods from one:
Beg Mahomed, corresponding to tho &ordered by the defendants, They then on,
the 31st October wrote to the defendan ts, informing them that it was a mistake
‘of their clerk to advise the arrival of the defendants’ goods per Merton Hall, and
handing tHe defendants invoice of 100 bundles arrived cx Tuban Head. The:
defendants discovered that:the plaintifis had not ordered out these goods, bub
had purchased them in Bombay, and on that ground they refused to accept them.-
The price of copper had then fallen. The plainsiffs sold the goods by  auection,
and-brought this suit against the defendants, to recover the difference between
the price realized by the sale and the price which by their contract: the defend-

- - ants - had agreed to pay. . It was admitted by the plaintifis’, witnesses that it

- Wwas intended, at the time the defendants gave their order, that the goods should
. be ordered out from Eugland by the plaintiffs ; and that this was the invariable
course of business of theplaintifis’ firm—the present case forming thé: only
instance o the contrary. RN

* Small Cause Court Suit No. 3819 of 1887.
- 520 '



Y1.] : BOMBAY UNITED MERCHANTS' CO. v. D. SAKULCHAND 12 Bom. 53"

Held, that the defendants were not bound to accept the goods offered by the
plaintiffs ; and that the plaintifis were not entitled to recover the amount sued
for.

An importing firm which accepts a commission to order out goods at a ﬁxed
rate, and undertakes that they shall be invoiced to the person giving the order
at thatrate, does not, (in the absence of proof of usage to the contrary), fulfil his

. contract by obtaining goods, answering to the terms of the order, from another
firm in Bombay, and tendering them to the person giving the order.

IN this suit, which was originally brought in the Small Cause Court
of Bombay, the plaintiffs on the 18th June, 1887, obtained [52] a - decres
against the defendants for Rs.'2,000 and costs. On the 20th June, 1887,
the defendants ﬁled a petition for a rehearing of the case by the High
Court, under s. 38 of the Presidency Small Cause Court Act XV of 1882.
On the ].Otih June, 1887, an order for rehearmg was made by the High
Court. -

The suit was brought by the plaintiffs to recover damages susnamed
by them by reason of the defendants not taking delivery of certain copper
braziers which had been ordered by them under an indent dated the 7th
August, 1885.

The defendants weare gensral merchants in Bomba.v, and had been in
the babit of ordering out goods from England through the plaintiffs’ firm,
On the 7ch ‘August, 1885, the second defendant commissioned the plaint-
iffs to order from England, on account of his firm, one hundred bundles
—equal o 500 ewts.—of copper braziers, at the price of £ 53-5 per ton,’
free on board, deliverszble in Bombay har hour He signed an indent,
which was in the followmg form — :

* Bombay, 7th August 1885.

e hereby commission the .United Merchants’ Oompa.nv,'Limited

to order for --Zaccounb and risk the followmg goods from Europe, to be

shipped as soon a8 possible’ by any steamer, and subject to the following
gonditions. * Auy dispute as to quality or condition of the goods or
any dispute whatsoever is to be referred to the arbitration of two
European merchants—one to be chosen by the indentor and ome by the
United Merchants’ Company, Limited, on behalf of their manufacturer or
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agents, and their decision shall be binding upon both parties, whether -

they decide upon an allowance to the mdennm or the total or partial

re]ectlon of the goods or otherwise.
‘The prices mentloned are for goods, g o. b., Bombay harbour, cash

a.ndw further agree to pay all charges for packing, forwarding, and

shipping, as also for freight and insurance, which must be covered

pavable in Bombay or Liondon above the full invoice amount.
** [58] The United Merchants’ Company, Limited, or their agents can

draw  upon IE—: ab...... ' days’ sight at the current rate of exchange for the
full i mvome amounb and here\mth bind - ourhem}s to accept such drafton

presentation and to pay 1(: at; maturity against delivery of the documents
relating to such shipments, or, if required, by pa;yment aA; current rate of
exchange of-the day by bank bill- as usual.

** All risk of the voy age are for 5;{' aceount
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e bereby agree to accept whole or any part of the order that may be

practicable. ‘ :

“In case of the order transmitted by wire the United Merchants’
Company, Limited, do not hold themselves responsible for any mistake
on the part of telegraph officials. : :
. *“ Commission, nil.

‘ Shipment, September next.

* 100 bundles, each weighing about 5 cwts.

" 500 cwts. copper braziers assortment.

" Bombay harbour.

(Signed) PURSHOTAM JAVER,
for Doolubram Sakulchand.”

On the same or following day the defendants received from the
plaintiffs the following letter, stating that their indent had been duly
accepted :— :

* Bombay, 7th August, 1885.

" To DOOLUBRAM SAKULCHAND, Esa. o

* 'We have the pleasure to inform you that we have received a telegram
from our Manchester friends, and so far as regards the cyphers therein
used, we learn that they advise the following purchases, which will be
invoiced to you at your limit.

. * Subject to confirmation by letter as usual.

“ [54] Order this day (100) one hundred bundles of copper braziers,
at £53-5 per ton, . 0. b,, Bombay.

(Signed) F. D. PANDAY & Co..
Agents.”

On the 26th Qctober, 1885, the defendants received from the plaintiffs

the following notice of the arrival of the goods in Bombay :—

“ Bymbay, 26th October, 1885.
* To DOOLUBRAM SAKULCHAND, Esg. -
‘ * Dear Sir,—We beg to inform you of the arrival of the S. S. Merton
Hall, with 100 packages of goods sold to you as per agreement No. 213,
and bave, therefore, to request payment of the cash for these goods,

. according to the term of the agreement.

“Qur friends are requested to note that, in the event of goods
invoiced in English price, the amount will be converted in Indian currency
bearing interest at 9 per cent. per annum, at the rate of exchange ruling on
the second mail day after the arrival of the steamer,

* 100 bundles of copper sheets.

Yours truly,
(Signed) F. D. Panpay Co.,
\ Agents.”

It appeared, however, that the plaintiffs’ agents in Manchester had
not executed the defendants’ order, and hal not sent them any goods to
Bombay. The plaintiffs had accordingly negotiated with one Naga Ducha
to take over from him a Septembsr shipment of copper by the 8. S. Merion
Hall, answering to the defendants’ order ; and believing they would thus
be able to supply the required goods to the defendants, they wrote the
above letter. The plaintiffs’ negotiation, however, with Naga Ducha fell
through, and they were unable to get the goods from the Merton Hall.
The defendants on the 30th October, 1885, through their attorney wrote

522 ' ‘



YI.] BOMBAY UNITED MERCHANTS’ CO. v. D. SAKULCHAND 12 Bom. 56

the following lebter, staing that they considered the contract to be ab an
ond :—

[565] * To THE UNITED MERCHANTS' CoMPANY, LIMITED.

" Sirs,—I have ben instructed by my client, Mr. Doolubram Sakul-
chand, that in the moath of August last he ordsred out, through youa, 100
bundles of copper braziers, at £53-5 per ton, to be shipped in September,
That, by a letter dated the Tth August last, you intimated to him that
you had received a telegram from your Manchester friends that the said
purchase will be invoiced to him at his limif, subject to confirmation as
usual. That no such letter was ever received by him. That by a letter
dated the 26th instant you advised him that his goods had arrived by the
S. 8. Mertorn Hall. That since the receipt of the said letter my client
often called upon you for the invoice of the said goods and also tendered
you the purchase-money, but you put him off from time to time under
various pretexts. My client, thersfore, concludes, from your aforesaid
conduet, that his goods never came to Bombay, and he instruets me to
give you this notice that he no longer considers himself bound by his
aforesaid contract.

* Dated this 30th day of October 1885.

Yours ﬁrulv
(Signed) KHANDERAY MOROJI,
Solicitor, High Court."

The plaintiffs, however, on the 29th October had succeeded in pur-

1887
"AUG, 28,

ORIGINAL
Q1vIL.

12 E.—ao. :

chasing a September shipment of goods from one Beg Mahomed, ez .

Tuban Head, corresponding to those ordered by the . defendants, and on

the 31st October, 1885, they wrote the following letter to. the defend- ‘

ants i —

* Bombay, 31st Oatober. 1885.
To KHANDERAV MoroJi, Esq., ‘
Solicitor, High Cours,
Bombay.
Dear sir,—Your lstter addressed to us on behalf of your client,
Mr. Doolubram Sakulehand, with reference to the 100 bundles of copper
sheets purchased by him as per agreemeet dated Tth August last, was only
received by us late yesterday evening. Iu reply, we beg to infrom you that
it was a mistake of our clerk to advise the arrival of the goods per Merton
Hall.

[56]  Enclosed we beg to hand vou invoice of 100 bundles arrived
ex Tuban Head, weighing 1bs. 252,119, as per specification attached,
amounting to lbs. 1,337-18-10, for which we request payment in terms of
the agreemsant made by your client.

"

(Signed) F. D. PANDAY &'Co.,
Agents.”

The price of copper had then fallen, and the defendants having dis-
covered that the plaintiffs had not ordered out these goods, but had
purchased them in Bombay, refused to aceept them.

On the 3rd November, 1885 the plaintiffs wrote the followmg
Jetter :—

o , o - “Bombay, 8rd November, 1885.

“To KHANDERAV Moroi1, Esq.,

Sohcltor, ngh Court
, Bombay.
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* Dear Sir,—Wae are in receipt of your letter of yesterday. The real
contract, as was perfectly well understood between the parties, was for
the sale, by the company which we represent, to your client of the goods
in question of September shipment. The reference in the printed form of
the agreement signed by your client to the goods being ordered through our
company from our Manchester agents was, to the knowledge of the partiss,
a mere surplusage, and no part of the acbual contract, asis evidenced,
among other things, by the fact that at your client’s desire we signed and
handed to him on the spot, and simultaneously with the execution of the
contract paper by vour client; the usual printed form purporting to be an
intimation to the intended purchaser of thae receipt of telegraphic advice
by us from Manchester of the goods contracted for having heen purchased ;
and shis formality, which on any other supposition is not only unnecessary,
but absolutely unmeaning, was gone through, as your client wished to
have a voucher evidencing the formafion of the contract. Under the
circumstances of the case we were only bound, and have already repeated-
ly offered, to deliver to your client goods of the kind stipulated for, and of
September shipment ; but your client, who obviously thirks it convenient
to ignore the receipt of the said printed form signed by us, wishes to geb
out of the [57] contract owing to a fall in the market, but we will hold
bim to She contract, and beg to. give him this final notice through you,
tbat, unless the gocds offered by us areall taken delivery of, and paid for,
within twenty-four hours after the receipt hereof by you, we will resell the
same on his account and at his risk, and hold him ha.bIe for all the loss
and deficiency that may arise thereby.

Yours faitbfully,
(Signed) ~ F.D. PANDAY & Co:;

"Agents.”’

The plaintiffs subsequently sold the copper braziers, which they had

offered to the defendants, by public auction ; and having realized consider-

ably less than the contract price they brought this suit in the Small Cause

Court against the defendants for the balance, and obtained a verdigh for
Rs. 2,000 and costs. :

The case now came on for rehearing before Harran, J.
Lang, for the plaintiffs.

Macpherson and Jardine, for the defendants,

JUDGMENT.

FARRAN J.—The facts in this cass, excepn in details which appear
to me of but little importance, are not really in dispute. The plaintiffs
are a company whose business is to receive indents in Bombay, order out
goods from Burope to tulfil such indents, ghd deliver such goods to the
indentors in Bombay. The defendants for some time prior to the

" transaction in question dealt with the plaintiffs’ company. On the 7th

August, 1885, the defendant signed one of the plaintiffs’ usual indent -
forms, by which he commissioned the plaintitfs to order for their account
from Europe, to he shipped as soon as possible by any steamer and
gubject to certain printed. eonditions, the following goods:—100 bundles,
each welghmg ‘about 5 cwts. —equal to 500 cwts.—copper braziers,
assorted in a eerfain manner set oub in the indent, at £53-5 per ton, free
on board, Bombay barbour. The. first condition provided: for the
reference of any disputes as to quality or coundition of the goods to arbitra-
tion. The nexs related to the payment, which was to be in cash for goods,
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{ree on board, Bombay harbour. The latter portion of it, which provides
for the payment of shipping [58] charges, &c., by the defendants, must
be rejected as inconsistent with the rest of the order. The next is as
follows:—"* The United Merchants’ Company, Limited, or their agents,
can draw upon‘me ab...... days’ sight at the current rate of exchange for
the full invoice amount, and I herewith bind myself to accept such draft
on presentation and to pay it at maburiby against delivery of the docu-
ments relating to such shipments, or, if required, by payment at current
rate of exchange of the day by bank bill as usual.” The alternative mode
of payment is in writing.” This fact and the number of the days’ sight
being left blank shows that it was mtended that payment in this case
was to be in cash. Then comes— “All risks of the voyage are for my
account.” Then—— I hereby agree to. accept the whols or any part of the
order that may be practicable.” Then—''In case of the order being
transmitted by wire, the United Merchants’ Company, Limited, do not
hold themselves responsible for any mistake on the part of telegraph
ofﬁclals Then—"Commission #il.” Lastly, “Shipment, September
next.”

Before accepting such an indent as the above, it is usual for the
plaintiffs’ company to telegraph to their agents in England to ascertain
whether the order can be carried out at the rate proposed. This was not
done in the present case, as the defendant did not wish the delay or
expense of a telegram, but desired the company either to accept the order
at once or refuse it. The company departed from their usual practice,
because Carramchand Cullianji, one of the directors, expressed his will-
ingness to take the risk upon himself. The order was, in fact, accepted
by the company on his account and at his risk. = This, however, did not
affect the defendant, or alter his legal position in reference to the company.
As far as the defendant was concerned, he commissioned the plaintiffs to
order out for him 500 cwts. copper braziers, September shipment, and
agread to accept the whole 500 cwts. and pay for them in cash at the
rate of £53-5 per ton, free on board, Bombay harbour, on their arrival.

On the same day the plaintiffs gave or sent to the defendant a reply,
in their usual form, to his order, partly lithographed and partly written,
as follows :— Bombay, Tth August, 1885. The [59] United Merchants’
Company, Limited, to Doolubram Sakulchund, Esg. We have the pleasure
to inform vou that we have received a telegram from ouar Manchester
friends, and so far as regards the cyphers thersin used, we learn that they
advise the following purchases, which will be invoiced to you at your
limit, subject to confirmation by letter as usual:—Order this day 100
bundles of copper bra.z1ers at £53-5 per ton, free on board, Bonibay.”
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This reply, from the word ** order” to the end, is written. That word and

the portion preceding it are lithographed. As a fact, however, no telegram
had besn received from the plaintiffs’ Manchester friends, and the plaintiffs
had not learnt that they had advised the purchases referred to in their
reply. This was probabiy known to the defendant as well as to the
plaintiffs. It was suggested that the telegram referred to in the reply
might relate to a prior offer which the plaintiffs had received by telegram
about a fortnight before, and which they had not aceepted, bat the sug-
gastion appears to me to be without foundation. The accepta.nce of the
defendant’s offer was really based on’ Carramchand’s view of the
probabilities of the eopper market.

As T have stated above, the usual ecourse of the: plaintiffs’ sending a
telegram and waiting for a reply before accepting the defendant's order
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was not adhered to, as Carramchand took the risk asg well as the possible
profit of the order upon himself. - That circumstancs, it.seems to ms,
cannot alter the legal effect of the plaintiffs’ reply in the same way, as it
did not affect the legal results flowing from the defendant's order. The
plaintiffs are in the same position exactly as if the usual course had been
pursued. The defendant’s order, as summarised above, is accepted by
the plaintiffs thus :~—The goods you have ordered will be invoiced to you
at your limit, namely 100 bundles of copper braziers at £53-5 per ton, free
on board, Bombay. The reasons which induced the plaintiffs to accept
the order seem to me to be quite immaterial, whether it was the receipt
of a telegram assuring them that the order could bs carried out at the
defendant’s limit, or the fact that Carramchand’s undertaking placed
them in the same safe position as if sueh a telegram had been received.
The plaintiffs, in consideration of the defendant’s order and ths un-
dertakings contained in it, promise the. defendant that the goods
[60] ordered by him will be invoiced to him at the agreed rate. That
acceptance or promise is in the same lithographed terms as the plaintiffs
use in accepting and promising to fulfil all similar orders, and is, it ssems
to me, attended with the sume legal conseqnances. I find nothing in the
oral evidence which prevents me from giving effect to tha contract betwesn
the plaintiffs and the defendant evidenced by the written agreement. The

.evidence of the plaintiffs’ agent is that Carramchand directed him o draw

out the usual form.

On the 11th August, 1885, the plaintiffs wrote fo their Manchester
agents to send them the goods which the plaintiffs had ordered at £53-5
per ton. This indent the plaintiffs cancelled by telegram early in Septem-
ber, reducing their limit by 5s. per ton. The agents were unable to carry
out the order at the reduced limit, and it remained unexecuted. On the
26th October, the plaintiffs through Carramehand had negotiated with one
Naga Ducha to take over from him a September shipment of copper by
the Merton Hall, answering to the defendant’s order, and for the purpose of
fulfilling it ; so they wrote on that day to the defendant as follows :—" We
beg to inform youof the arrival of the S.8. Merton Hall with 100 packages
of goods sold to you as per agreement No. 213, and have, therefore, to
request payment of the cash for those goods, according to the terms
of the agreement.” The negotiation with Naga Ducha foll through,
and the defendant, therefore, could not get the goods from the Merion
Hall, He, on the 30th Oectober, wrote through his solicitors to the
plaintiffs, stating that he believed the goods never came to Bombay, and-
he considered the contract to be at an end. The plaintiffs on the 29th
QOctiober had succeeded in purchasing, through Carramchand, a Saptembsr
shipment of goods from Beg Mahomed, corresponding to those ordered
by the defendant. They then on the 31st October wrote to the defendant,
informing him that it was a mistake of their clork to advise the arrival
of the defendant’s goods per Merton Hall, and handing the defend-
ant invoice of 100 bundles -arrived ex Tuban Head. The defendant
found out that the plaintiffs had not ordersd out those goods, but purcha,sed
them in Bombay, and he repudiated them oo that grouud. The price of
copper had then fallen. The plamtlffs {61] sold the goods by auction,
and now sue for the difference in price between that realised and bha.(;
which the defendant had contracted to pay.

The question is, whether, under the circumstances, they are entitled
to recover it. That question is one of general lmportance It amounts to
this. When a firm, like the plaintiffs, accept a commission to order out

526



V1] BOMBAY UNITED MERCHANTS’ CO. . D. SAKULCHAND 12 Bom. 62

goods from Europe at a specified rate, and undertake that the goods will
be invoiced to the indentor at that rate, do they fuliil their contract by
“offering to "their indentor goods which they have procured in Bombay
from another house answering the description of the goods ordered through
them ? It appears to me that the custom of the trade, if there be one,
ought properly to be invited to solve that question -(see Johnson v. Raylton
(1)).  No evidence of any custom has, however, been adduced, and [ must,
therefore, decide it upon principle. It is admitted by the plaintiffs’
witnesses that it was intended, at the time when the defendant gave his
order, that the goods should be ordered out from England by the plaintiffs,
and that this was the invariable course of business of the plaintiffs’ firm,
the present case forming the only instanee to the contrary.  The plaintiffs
usually have the goods they order out invoiced to themselves, and when
they receive such invoice, they re-invoice them to the persons for whom
they order out the goods. In the case of copper braziers the goods do not
bear any distinetive marks, showing that they have besn imported through
the plaintiffe. The only mark on them is the shipping mark on the outer
sheet of each bundle, which varies according to the pleasure of the
agent who ships the goods. Thera does not appear to be any particular
advantage in having the copper selected by the plaintiffs’ agents. In fact,
in the case of copper braziers, it does not appear to make any difference

1887
AUG. 23.

ORIGINAD
CiviL.

12 B, 50.

to the indentor whether they are imported by the firm from or through -

whom he obtains the goods or not. In the case of goods of other desecrip~
tions, there may be, and no doubt is, an advantage, real or supnosed- in

ordering them out by a particular firm.

The construction of the contrach cannob, however, vary according

to the goods to which it is applied. The importance of the [62]

stipulation is really immaterial. The sole question is, is it a term of the

contract that the plaintiffs shall order out the goods? Can this be real-

1y doubted? The proposal is that the plaintiffs shall order out the goods

to be paid for at a certain rate. The acceptance is an underiaking that the

goods shall be invoiced to the defendant at that rate. That, in my opinion,

means that the goods shall be ordered out and invoiced to the defendant

at that rate; otherwise it would be an accoptance of it, with a modifica-

tion which, unbll the modification was itself assented fo, would not consti-

tute a contract. The case of Johnson v. Raylton (1) is important as showing
that if it can be gathered expressly or impliedly from an order for goods
and its acceptance that the goods are to be of the manufacture of the pet-

son aceepting the order, the latter will not fulfil his contract by supplying
goods in all respects answering to.the description confained in the orderif.
they are not of his own manufacture. - Upon that point there was no

difference of opinion between Liord Bramwell and his colleagues. Their
difference of opinion consisted in this. Was a stipulation that the goods
were to be manufactured by the plaintiff to be implied into the confract
without evidence of custom ? Lords - Justices Cotton and Brett thought
that it was. Lord Bramwell thought not. To use the words of Brett, L. J.,
in that case—'‘ It seems to me to be more consonant with the ordinary
simplicity of fair mercantile business, and more in accordance with legal

.-+ prineiples, to say” that an importing firm which accepts a commission to

order out goods at a fixed rate, and undertakes that they shall be invoiced
“to the person giving the order at that rate, dces not fulfil his contract by
obtaining goods answermg to tbe berms of the order from another ﬁrm in

(1) L.B..7 Q B. Div. 438 (454).
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Bombay and tendering them %o the person giving the ordei than (in the
absence of evidence of usage) to say the contrary that this is so shrough the
practical effect of an order like the present, when aceepted, is to coastitute
the relation of vendor and purchaser between the parties. As to the legal
relation which such a contract creates, see Ireiand v. Livingston {1). I
have already pointed out that it was the admitted intention of the parties
that the defendant’s order [63] should be carried out in Eagland in the
usual manner. The terms of the plaintiffs’ letter (written under the instrue-
tions of Carramchand) offering the defendant goods ex Merton Hall and ex
Tuban Head in fulfilment of bis order, indicate, I think, an intention on the
plaintiffs’ part to conceal from the defendant the fact that they had not
themselves ordered out the goods, Their presenb contention is for the first
time set up in their letter of the 3rd November, 1885.

It is to be regretted that the law in this case does notallow of an
appeal from my decision, as it involves a question ,of importance. I
dismiss the suit with costs, including costs of application for new
hearing.. .

Attorneys for the plaintiffs: Messrs. Bamang: and Hormasjs.

Attorney for the defendant : Mr. Khanderav Morojs.

12 B. 63.
APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdwood.

In re PREMCHAND DOWLATRAM.* [9:h February, 1887.]

Qivil Procedure Cods (Act XIV of 1882), s. 174 —Productin of document—Court’s
jurisdiction lo punish a witness for vefusing to proiuce a documsnt—Procedure—
Indian Penal Cods (Act XLV of 1860), s. 175—Criminal Procedure Code (dct X
of 1882}, s, 480.

A witness was summoned to produce a document in Court in connection with a
certainsuit. He atteuded the Court, but did not prodace the document, stating
on oath that it was not in his possession. Bus this statement was disbelieved,
and the Court fined him Rs. 75, under s. 174 of the Code of Civil Procedure {Act
XIV of 15882).

Held, that the fine was illegally levied. The jurisdiction of the Couct to punish
unders. 174 of the Civil Procedure Code exists ounly in the case of a witness, who,
not having attended on summons, has been arrested and brought before the Court.

The case of a witness who having a docament will not produce it, is provided
for by s. 175 of the Indian Penal Code (Act XLV of 1860; and s. 480 of ths Code
of Criminal Procedure {Act X of 1832).

Where a witness denies, on oath, that he has the possession or means of
producing a particular document, he can, if he bas beea guilty of falsehood, be
prosecuted for giving false evidence in a judicial proceeding.

[63] THIS was an application under s. 622 of the Code of Civil

. Procedure (Act XIV of 1882).

The applicant, Premchand Dowlatram, was summoned to produce
certain books of aceount in suit No. 1382 of 1835 pending in the Small

~QOause Court at Ahmedabad. Hs attended the Court in obedience to the - :

summons, but did not produce the books required, stating on oath, as an
excuse, that they were in the possession of his partner, who requed to

* Application under Extraordinary Jurisdiction No. 62 of 1888.
(1) 5 H.L. 395.
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