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the date of his death. The consent to this new one-anna share wag given,
according to the most trustworthy witness, the accounsant, by Burjorji
only a few days before the release. I do not think the alleged agreement
of July is proved satisfactorily. The oral evidence on fhe point is-
contradietory, and the correspondence negatives any distinet arrangement
such ag that now set . up. I am of opinion, on the evidence, there were
negotiations, but nothing more. It is not proved to my satisfaciion that
the others consented to this new partnership, nor that Burjorji had
authority to act for all. If, then, Burjorji alone consented, his consent
would not bind the rest of the partners, especially Jamsetji, whose interest
equalled that of Burjorji, and who denies consent altogether. I ma¥ add,
that, even, if Burjorji had the power to act for others, ifiis doubtiul whether
this agresment would not be without consideration ; the claim on behalf
of Ruttonji was released, and his representatives had no claim of their own.
The sons did not work for the firm, and their money in the firm bore
interest. But I do not think it necessary to decide that point. Although I°
agree with Mr, Farran that there probably was some arrangement made,
I think the plaintiff’s assignors pub themselves legally, if not morally, out
of Court, first by their signatures tothe release ; and secondly, by their

neglect to obtain the consent of all the partners.

=,Tudgafnent for defendants, with costs.

Attorney for the plaintiff :—Mr. J. C. Cama.
Attorneys for the defendants :—Messrs. Chalk, Walker and Smetham.
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[342] INSOLVENCY JURISDICTION. -
Before Mr. Justice Bayley.

In re DEWGUR& JEWRAJ AND HEERJEE DEWCURN.
(Insoivents). [11th and 25th January, 1888.]

Insolvency—Indian Insolvent Act (Stat. 11 and 12 Vie., C. 21)—Ezpunging names of
creditors from schedule— Official Assigneea trustee for creditors admitted in schedule.

The applicant was a creditor of the insolvents, who filed their schedule in -
Bombay in July, 1868.  The schedule contained the names of twenty-six credi-.
tors, tweniy of whom were residents in Karachi and six in Multan. The debfs
amounted, in the aggregate, to Rs. 51,819-13-0, and were all admitted, some of
them being of trifling sums. The applicant was the largest creditor on the sche-
dule, his debt amounting to Rs. 27,500. The insolvents obtained their personal
discharge in March, 1869, Since the date of the insolvency one dividend had
been declared, viz., a dividend of one per cent., in 1870, Onlyone creditor had
applied for and received that dividend. Oa the 15th July, 1886, the applicant
for the first time applied for a dividend on his claim. s was then, after so long
a time, unable to adduce any proof in his own, possession,in support of his claim,
‘but was ultimately allowed by the Official Assignee to prove his claim from the
insolvent’s books, Having thus proved his claim against the estate, the appli-
cant obtained a rule on the 5th October, 1887, calling on the other creditors of the
insolvents to show cause why they should not come in and prove their claims,
or, in defanlt, why their names should not be expunged from the insolvents’
schedule.

Held, discharging the rule, that the Court had no power to expunge the name
of a creditor where no fraud was proved or alleged in regard to their claims.

The Official Assignee holds the assebs of an insolvent as a trustee for all the
~ creditors admitted on the insolvent’s schedule, whether or not they have actually
proved their claims, i

[R.; 20 B, 636 (645).]
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RULE obfained by Kalooram Mahanandram, a creditor of the insol-
vents, on the 56h October, 1887, calling upon each and all of the creditors
of the said insolvents to appear and show cause ' why they should not

. come in and prove their claims against the said insolvents, and, in default
of such appearance, to prove their claims as aforesaid, why the names of
such creditors as aforesaid should not be expunged from the said - insol-
vents’ schedule.”

The Court ordered that notice of thls rule ‘should be served on all
the creditors of the insolvents.

[843] The insolvents filed their petition on ﬁhe 27th February, 1868

under the Indian Insolvent Act (Stat. 11 and 12 Vie., e. 21), and. on the -

22nd July, 1868, they filed their schedule They obtained their discha,rge
on the 15th March, 1869.

From the schadule it appeared that the number of creditors on the
estate was twenty-six, all of whom were residents of Multan and Karachi:
that the aggregate amount of admitted debss due by the insolvents to the
creditors was Rs. 51,819-13-0.

The Official Assignee filed an affidavit, in which he stated that a
dividend of four per cent. on the said sum of Rs. 51,819-13-0 had been

declared in the year 1870, but that since that time only one ereditor had
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applied for and received the dividend. He further stated that the applicant -

" Kalooram Mahanandram, who was the largest creditor on the estate,
applied, for the first time on the 15th July, 1886, for payment of the divi-
dend on his claim of Rs. 27,500 ; that he was unanle, after solonga time,
to adduce any ‘proofs in his own possession in support of his eclaim,
but that ultimately he had been allowed to prove higz claim from the
insolvents’ books of account which were in the office of the Official
Assignee.

After having thus proved his claim,the applicant Kalooram Mahanand-
ram obtained the rule above set forth on the 5th October, 1887. : '

Notices of the rule were duly sent by registered post addressed fo
the creditors whose names appeared in the schedule. The Official Assignee

in his affidavit stated that only seven of such creditors had actually '

received and signed acknowledgments of the receipt of such notice.” These
creditors, however, had taken no further steps in the matter. v
There was no proof that the other ecreditors had received the notice.

Two of the seven ereditors had written to the Clerk of the Court stating

that they could not go to Bombay or instruet counsel, because of the
expense, and requested that the Court would admib their claim, and send
them the dividend due.

Lang appeared for the applicant in support of the rule.”

Inverarity appeared for the Official Assignee.

[343] There was no appearance for any of the other creditors.

Inverarity, for the Official Assignes, showed eause.——As representing
the absent creditors the Official Assignee submits that the Court has no

power to do what is asked for by this rule. There is no section in the -

Indian Insolvent Act {Stat. 11 and 12 Vie., ¢. 21), which enables the -

Cours to expunge the names of creditors from the schedule in such a case
ag this, or to make such an order as is asked for. Section 38 of the
Acb enables objections to the scheduls to be made in cases where credit-
ors have been omitted from it. Section LXI (1) is the only section’

(1) Section LXI:—And be it enacted, that whenever it shall appear to the Court,
sither by the accounts of any assignee or assignees, or otherwise, to be probable that a

dividend may be beneficially made amongst the creditors, it shall be lawful for the :

: \ 713
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under which, in other cases, objection can be taken to the schedule, and
under this section and under rule 36 (1) such objection [345] can ouly be
taken at the time a dividend is declared. Ons dividend has been declared
on thig estate; bub that was so long ago as 1870, and no objection to the.
schodule was taken then or has been sinece until now. The applicant
cannot object to the schedule now. , :
All the creditors in the schedule are interested in the estate. Their debts
are admitted by the insolvents, who have inserted them in their schedule.
Upon those debts the Court has declared a dividend. It has thus by ifs
order recognized them as creditors on the estate, and the Official Assignee
has become a trustee of that dividend for them. It is true that only one
creditor, besides the applicant, has elaimed payment of the dividend, buk

- the others have not by non-claim Iost their right. The dividend is so

small that it is not worth while as vet for them to go to the expense:of
elaiming it. The applicant himself did not claim his dividend until

1886, He isthe largest creditor, on the scheduls, claiming Rs. 27,500,

and yebt he has delayed for sixteen years. The others are creditors.
for very small sums, and they will probably apply by and bye. But
the applicant as soon as he has himself found’ it/ worth while to
apply takes out this rule to force them to come in at once, or be excluded
altogether. Hoe hopes thus to get a larger share. There is no doubt they
are creditors. The applicant does not suggest that their debts are fictitious
or fraudulent, Under these circumstances the admission in the schedule,
coupled with the order of the Court declaring a dividend upon them, is
gsufficient to establish their claim as creditors. They must be taken

Court to appoint & day for the purpose of making a dividend, and to cause notice thereof
to be given in such manner as it shall direct ; and on the day appointed the assignee or
assignees shall deliver in, upon oath or solemn affirmation, as the case may be, a true
statement in writing of all money received by him or by them respectively and when,
and on what account, and how, the same have been employed; and the Court shall
examine such statement, and comnpare the receipts with the payments, and shall ascer-
tain what balances, if any, have been from time fo time in the hands of such agsignee or
assignees respectively ; and on the said day all parties interested shall be heard and all
objections to the schedule of the insolvent, and to the accounts or conduct of the assig-
nee or assignees ; and any claims of any credifors which shall not have been previously
determined shall be heard and determined either by such Court immediately, oron a
reference to the examiner or other officer of the Court ; and it shall be lawful for the
Court to examine the insolvent, the assignees, and any witnesses, either on oath or affir-
mation, and either at that time to deciare a dividend and fo direct that the same shall
be paid by the assignee or assignees, or to postpone such declaration or direction of the
game until & further hearing, and to make such order as shall be just.

‘(1) Rule 86 :—Whenever it shall appear to the Official Assignee, that a dividend
may be beneficially made amongst the creditors, he shall apprize the Court ; or if it
ghall appear to any creditor or insolvent, such party shall be at liberty to state the
same to the Court by motion or petition, and the Court, if it shall be of opinion that a
dividend may be beneficially made, will appoint a day for the further hearing of such
application, and direct that notice shall be given twice inthe Government Gazelte, in

‘. the Hnglish and one Native language, of such further hearing for the purpose of making

a dividend, and of the day fized for the same, such day not being less than eight days
trom the second publication of such notice ;and upon such further hearing, the Tnsol-

- vent or the Assignes, and any creditor or such Insolvent or Insolvents, may attend -the -

Court, and be heard by himself or counsel, and the assignee shall produce, for the ins-
pection of the Court, the several statements required by the 41st Section of the Act of

.11 Vie., c. 21, and all objections to the schedule of the Insolvent, and to the accounts .

or conduct of the Assignee, and any claims of creditors, which shall not have been pre-
viously determined, shall be then heard and determined, either by the Court immedi-
ately, or upon a reference to the examiner ; and the Court will eitherdeclare a dividend,
and direct the same to be paid by the Assignee, or will postpone such declaration and

" direction until a further hearing, and will make such order in the matter as to the Court

i

shall seem fit, . .

714



VL] In re DEWOURN JEWRAJ & HEERJEE DEWCURN 12 Bom. 337

to have proved their claims: See also-s. 44. What right has the
[326] applicant, who does not allsge that these debts are fictitious or

" fraudulent, to call upon them fo give further proof ? The onus is now on
him (if he objects) to establish his objection. Rule 39 (1) shows that
the fact of noclaim having been made to the dividands does nob destroy
our right fo tbem, or entitle a creditor fo ask that they shall be paid over
to him.

[BAYLEY, J.—That rule has been abrodabed and hagy nof been ached
on for ten years. ]

It wis in foree in 1870 when the dividend wag decla,red and even’
though not now in force it shows that unclaimed dividends are a -trust in
the hands of the Official Assignee for the creditors on the schedule.

- Except thoss ereditors ars objected to at the proper tima, as provided by
8. 41 of the Act and r. 36, or their debts are shown fo ba fictitious or
fraudulent, their claim stands good. ‘A claim cahnot bs expunged —
Archibold on Bankruptcv. D. 206. Statutory authority to expunge a claim
is necessary. There is such in England : see Stat. 12and 13 Vie., c. 106
8. 178, but there is none in India.

Lang, for the applicans, in support of bhe rule.—The argument on
behalf of the Official Assignee does not distinguish between a claim made
and a claim proved. I admit that the Official Assignea is & trustes of
the dividends which havs been declared. Bubt he is a trustee only for
those creditors who [347] have proved their claims in the mode provided
by the statute and the rules: see Rale 16 (2). The mere entry of
the debt in the schedule is not enough. TUntil the required formal

- proof is given, the alleged creditor has no rights, and cannot be recog-
nized. The claim does nol becomae a debt until proved. Until duly proved,
as required by the: rules, no dividend would be paid on any claim..
The applicant was obliged to. prove his claim under Rule 16. It
was only to creditors who had proved their claims, and thus made them

‘ debts” that Rule 39 applied. It is suggested that the order deelar--
ving a dividend was a recognition of the - eclaims.of the ecreditorsin -
the schedule equivalent to proof of their claim. - Bub that is not so. The
order merely declared that a dividend at a certain rate was payable
on the total amount of debts shown in the seheduls; but that dividend

(1} Rule 39 : —The Official Assignee shall, on the expiration of six calendar months
from the declaration of a dividend, file in Court an’'acéount upon-oath, of every dividend
then in his hands unclaimed, specifying the names of all creditors to whom such un-
claimed dividends are due, as well as the amount of the debt dus to each such creditor,
and shall publish the same in such numbers of the Gazeife as shall be first and second
successively printed next after such six months, and if any. such dividend shall have
remained unclaimed for the space of twelve calendar months next following such
declaration, every such unclaimed dividend shall be invested in Government securities,
which securities shall be deposited with the Sub-Treasurer to the credit of the matter
of the insolvent estate in which it shall have been declared, accompanied with a memo-
randum or account specifving each creditor’s name to whom each such unclaimed
dividend belongs : Provided always, that out of the amount of such unclaimed dividend,
accounts so filed and pubhshed as aforesaid, the Assignes or Assignees shall deduct the
cost and charges of preparing and advertlsmg such accounts and that out of the ac-
count.so to be paid in and credited, he or they'shall further deduct the costs and
charges of preparing such memorandum or subsequent account.
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(2) Rule 16 :—HEvery person who shall make claim upon the estate of any Insolvent

‘ha.ll file the same with the Clerk of the Court, and such claim shall be verified by
affidavit or solemn afficmation, if the  creditor be a person whose solemn affirmation
may by law be received in lieu of an affidavit; and no creditor shall be heard in the

matter of such insolvency until he shall have so ﬁled such claim and affidavit, or solemn

affirmation as’aforesaid.
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only became ‘duse and claimable on such debts as should be duly proved
under the rules, and until this was done the Official Assignee would not
pay it. My client bas duly proved his claim : and he is entitled to ask
the Court to give the other claimants a reasonable time %o prove their
claims, and if they will not, then fo strike out their claims altogether.
Statutory power is not required for this. The Act could not be worked
otherwise : see Archbold on Bankruptey, p. 195, as to the practice in

‘England, and see Stat. 12 and 18 Vie,, ¢. 136, s. 164, and see also Robson

on Bankruptey, pp. 374, 875. An order, similar to that we now ask, was
made by this Court in the case of Kessowram Bapuram, an insolvent, on
the 20th March, 1878, and in the cass of Candas Narrondas on the 13th

January, 1886. Counsel referred to Wild v. Banning(1).

) Cur adv. vult.
! A JUDGMENT.

95th January, 1888. BAYLEY, J.—In this case a rule was
obtained, on the 1st October, 1887, by Kalooram Mahanandram,
[848]one of the creditors of the insolvents, calling upon the other ereditors
to appear and show cause why they should not coms inand prove their
claims against the insolvents, and in default of such appearance why the
names of such creditors should not be expunged from the 1nsolvents
schedule.

The petition of the two msolvents was filed so long ago as February,
1868, and in July of that year they filed their schedule as required by the
Statute. From the schedule it appears that the creditors are twenty-six
in number, twenty of whom are residents in Karachi and six in Multan,
and that the debts of the insolvents (all of which are admitted, but some
of which are of very trifling sums), amount in the aggregate to
Re. 51,819-13. The insolvents obtained their personal discharge on the
15th March, 1869. -

It appears that since the date of the insolveney only one dividend
has been declared, wviz., a dividend of four per cenf. in the year 1870;
but only one creditor for Rs. 1,500 applied for and received this dividend.

On the 15th July, 1886, the present applicant, who is ‘the largest
creditor on the msolvents estate, for the first time applied for the pay-
ment of a dividend on his claim. With reference to this application t;be
Oﬁicml Assignee in hig affidavit says :—

“ That one Kalooram Mahanandram, who lately traded in the name
of Dhuniram Bujaji, a creditor on the estate of the said insolvents, applied
to me for the firgt time on the 15th day of July, 1886, for the payment of
a dividend on his claim against the estate of the said insolvents, but he.
was unable after so long a time to adduce any proof in his' own possession
in support of his said claim. Some correspondence then passed between
the attorneys of the said Kalooram Mahanandram on the one hand and
myself on the other on the subject of the said proof, and ultimately I

' allowed the said Kalooram Mahanandram to prove his claiw from the books

of account of the said insolvents which are still in my possession.”
Having thus proved his claim against the estate, the applicant,
Kalooram Mahanandram, on the 5th October, 1887, took out the present
rule, the substance of whlch I have already stated. [349] ‘When granting
this rule I ordered that notice of it should be served on. all the ereditors.

(1) L.R. 2 Eq. 577.
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It appears, however, that only seven of them have acknowledged the
receipt of the notice. ,
Rule 16 of the Insolvency rules provides as follows —

‘ Every person who shall make claim upon the estate of any insolvent
ghall file the same with the Clerk of the Court, and such elaim shall be
verified by affidavit or solemn aflirmation, if the creditor be a person
whose solemn affirmation may by law be received in lieu of an affidavit;
and no creditor shall be heard in the mafter of such insolveney until he
ghall have so filed such claim and affidavit, of solemn affirmation as
aforesaid.”

None of thae creditors, except two, of whom one is the present apph-
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'eémt have as yet complied with this rule; and the object of the present

application is to eompel them to do so, or in default to expunge their names
from the list of creditors.

There are, then, two questions to ba considered, véiz.,” (1) whather
. this Court has power to make She order asked for, and (2} if it has the
power, whether under the circumstances such an order ought to be made.

Now a point was raised during the argument in this matter asto-

the position of the Official Assignee.. He is admittedly a trustee of the
property in his hands, but it was contended on the one hand that he

30,

was a trustes only for such of the creditors as have proved their elaims -

as required by the rnles of this Court ; and on the other that heis a
trustee for all the creditors admitted on the insolvents’ schedule. I think
- the latter view is the correct one. In the case of In re General Rolling
Stock Company (1), Mellish, L. J., says that in cases “* where the assets
of a debtor are to be divided amongst his creditors, whether in bankruptey
or insolvency or under -a trust for creditors, or under a decree of the
Court of Chancery, in an administration suit, the rule is that every body
who had a subsisting claim at the time of the adjudication, the insolvency
or the administration decrees, as the cagse may be, is entitled to
participate in the assets, and that the Statute of Limibations does not run
againsb this claim, ._350] but, as long as assels remain unadministered he
is at liberty to come in and'prove his eclaim, not disturbing any former
dividend.” It is clear, then, that in this case all the creditors in the
schedule are beneficially interested in the assets held by the Official
Assignee, and that he holds us a trustee for them all. It is true that in
two cases cited by Mr. Lang from the records of this Court I ordered
eerfain claims %o be struck out of the schedules filed by insolvents;
but in those cases there were affidavits not contradiefed, on which it

was sworn that the claims in question were fraudulent; while in the-

present case the claims are admitted by the insolvents, and there . is no
suggestion by the applicant of fraud in connection with them, and we
must, therefors, assume that they are just and valid claims against the
estate.  All Civil Courts have power to relieve against fraud (Kerr on
Fraud, pp. 3 and 4, 2nd ed.), but the question that arises here is as to
the power of the Court where there is. no fraud, and it is clear that the
cases which have been referred to are not in’ point.

The question, then, is, has this Court power to expunge the names of
creditors from the schedule of an insolvent where no fraud is proved or
even alleged with regard to their claims?

There is no doubt that the Courts in England have the power to

expunge claims under certain circumstances. = Buf this power has been

(1) L. K. 7 Ch. Ap. 649 (650), .
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expressly conferred upon them by statube: see’ Statute 6 Geo. IV, e. 16,.
s. 60 ; Stat. 12 and 13 Vie., ¢. 106 s. 183 ; Stat. 24 and 25 Vie., ¢. 134,
s. 155 ; Stat. 46 and 47 Vie.,, ¢. 52, 8. 39; and rr. 23 and 24 of
sch. 2. It thus appears that the Courts have been authorized to exercise -
this power since the year 1825. Prior to that year, however, the Courts
had no such power. In the case of Ex parte (Jraham (1), which was
decided by Liord Eldon in 1813, it was held that ** Commissioners ecannot
expunge a proof. As long ag it remains upon the proceedings it must
be considered as a debt.”’ So Archbold says : ** Before the 6th Geo. IV,
¢. 16, the Commissioners could not expunge a proof without the consent
of the parties, the only remedy was by petition to the Lord Chancellor.
Under this clause (he is [35¢] alluding to s. 183 of 12 and and 13 Vie.,:
c. 106), the Court may expunge the petitioning creditor’s debt, but :
the Court has authorify by this section only where the objection.is that

the whole or part.of the debt provided is not justly due from fthe
bankrupt "(2).

It may be said, however, that the debts of the eredxtors in the schedule
in this case are at present merely claims. - They have not as yet been
proved. A claim is one thing, a proof is another, and all claims must be

.proved. Fromthe case of Ex parte Dobson (8) it would appear, however,

that the Court in England had no power to expunge a claim. That case was

" decided in 1834, at which time Stab. 6 Geo. IV, ¢. 16, was in force, which

statute, as I have already said, expressly gave the Courts power to expunge
in certain cases. Sir Georgs Rose (at p. 668), is reported bo ha.va pointedly
made the distinction between proof and claim. He said: * The petitioner

.has not proved, only slaimed. Ha has a right to prove :” and in his judg-
"ment (sed p; 670) the Chief Judge said : “* Nor can the other part of the

prayer as to expunging the claim be granted.” Sir John Cross{at p. 671) said: ’
* Then they ask that the claim may be expunged,to which the respondents

object that the Court have no jurisdiction to expunge a claim. I am not
prepared to go that length ; bub it is not necessary here to decide that-
pomt " I notice that the marginal note on D. 670 is to the effect bhat .
* a mere claim cannot be expunged.” ’

The first Indian Insolvensy Act was Stab. 9, Geo. IV, c¢. 78, which
was pagsed in 1828, Ik is romarkable that this statute does not give the
Indian Courts the power to expunge which, as I have pointed ouf, had -

- been conferred upon the Courts in Engiand only three years before by

Stat. 6, Geo. IV, c. 16, 5. 60. The Insolvent Ach now in force, {Stat. 11
and 12 Vie.; ¢. 21,) passed in 1848, appears to have been based, to a great
extent, upon the Stast. 9, Geo. IV, ¢. 73. Section 55 of the latter Act, I
potice, is almost verbatim the same as 8. 44 of our present Act.

But there is notiin our present Act, any more than in the former Act, any
provision whatever authorising this Court to expunge a claim or a -debt:

“from a sehedule.- How, then, can I hold that this Court has power to do:-

what it is asked to doin [352] this case? Whether the omission to give

_ this power to the Indian Courts was due to the existence of Aet XXVII

of 1841, is a point on which T offer no opinion. - If has been suggested, I |
believe, that that Act is no longer in force. It is clear that the Govern- -
ment of India is not of that opinion, for in the volume for 1887 of the ,

* Unrepealed Acts ”’, recently published, I find this Act included. '

- {1) 1 Rose .456. (2) Archbold’s Bankruptey (11th ed.) 204. -
(3) 1 Mon. & Ayr.'666. : RN .
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T ‘hoid that I have no power to expunge the names of any of the 1888 -
“ereditors in this schedule, and I discharge the rule. Jan. 28,

Rule discharged. ’ INSOL-
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Attorneys for the applicant : Messrs. Payne, Gilbert, and Soyani.
Attorneys for the Official Assignee : Messrs. Craigie, Lynch and
Owen. 4

12 B. 352, | ' 12 B. 322=
APPELLATE CIVIL. 13 Il;g Jur.
Before Mr. Justice West and Mr. Justice Bzrdwood i

7

VISHEND CHINTAMAN {(Original Defendomt), Applicant v. BALAJI
BIN RacuUJI (Original Plaintiff), Opponent.®
[8rd May, 1887.]

Mortgaze—olause of conditional sale in mortgage— Suit by mortgagee for declaration of .
title—Decree ordering delivery of property to morigagee in default of payment of
mortgage-debt by mortgagors within one month—Default of payment by mortgagors—

Effect of such de/ault-—Martgvgea, property taken by mortgagee in execution of such

decree not as mortgagee but absolutely—Subsequent suit for redemption barred—Res .
judicata—Limitation Act XV of 1877, sch. II, art. 134—Landlord and tenant S
~—Tenant denying landlord's title—Right of landlord to evict, N

In 1863 Balaji and Gyanv mortgaged certain land fo one Gop&l under a mort-
gage-deed. which provided that. if the mortgage-debt was not paid ai thestipula- -
ted time, the land should become the absolute property of -Gopal, the mortgagee. o

In 1871 Gopal filed an ejectment suit against Balaji and Gyanu and one Harir,
alleging that he had become owner of the land by operatlon of the above clause,
and that he had subsequently let it to Hari, whonowin collusion with the other
two defendants, (the mortgagors), -denied h1s title. The ejectment. suit was
subsequently converted into one for a declaration of Gopal’s title as owner as
against [353] the mortgagors, Balaji and Gyanu, who claimed a right to redeem.
A decree was passed in 1872 ordermg Balaji and Gyanu to pay Rs. 100 to Gopal
within one month, or, in detault, to deliver up to him possession of the tand. -
The money was not pa.ld and Vlshnu, as purchaser from Gopal, got possession {
in execution of the above decree in August, 1873,

In September, 1885, the plaintiff, as Balaji’s heir and legal representahve, e
filed a suit against Gopal and Vishnu to redeem the property. ~The Courtof ' g
first instance dismissed the suit, holdmg that the plaintiff’s claim ‘was res
Jjudicata by virtue of the decree passed in 1872, and that the right to redeem
was3 lost. In appeal, the Court reversed this decision and passed a decree for
redemption on payment .of Rs. 100 by the plaintiff within six months. - The .
defendant Vishnu then applied to the High Court under its extraordinary
jurisdiction.,

Held, that the plaintifi’s claim was 7es judicata. In the sui$ brought by
Gopal, {the mortgagee}, in 1871 he had claimed the land as owner through the
forfeiture clause in the mortgage-deed, and the mortgagors insisting in that suit
on a right still to redeem, the decree plainly meant to give them, by way of indul-
gence, one month within which to regain the land by payment of Rs. 100 to Gopal.

It renewed the mortgage, but with a condition, which was a material part of .
the decree, They having failed to pay, the mortgage was extinguished.. After
the lapse of the month Gopal could not have recovered the Rs. 100. Had he
sought to recover that money he would have been met by the terms of the decree.
He was. entitled to the land, and nothing else, So, too, was Vishnu as his
vendee. As, then, there was no debt that could be recovered there was, and -
could be, no submsbmg mortgage that could be redeemed.

Held, also, that the suit was barred under art. 134 of sch. I of the lextatmn
Act (XV of 1877)—Vishnu having purchased the land for va,]ue from Gopal the
ostensible owner, more than twelve years before suit.

e

-+ Application, No, 80 of 1886, S .
719 - ' ,
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