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Mortgage—-Morlgaged land subsequently sold by morigagee in execution of a money

i

decree—Purchaser at such sale without notice of mortgage— Mortgagee estopped front

subsequently enforcing his mortgage as against purchaser—Fraudulent concealment
of lien— Registration not equivalent to notice in cas: of fraud—Limitation dct XV of
of 1877, sch, IT, art. 188—Landlord and tenant—Tenant denying londlord’s title
—Notice to quit—Decree— Execution— Civil Procedure Code (VIII of 1859), 5. 213.

Where a judgment-creditor in execution of a money-decres sells property, as
belonging to his judgment- debtor, he is afterwards esboppsd from eanforcing, as
a.ga.lnst the purchaser, a previous mortgage of the property which has been created
in bis own favour, but of which he has givan no notice at the time of the sale,
and in ignorance of which the purchaser has bid for the property and paid the
full -price. This principle applies even though the mortgige-deed has been
registered.

In 1867, Rakhma and Gajia mortgaged certain lands to Gangaram by a regis-
tered deed of that date, In 1870, Gangaram obtained a money-decree against:
Rakhma and-Gajia, and in execution put up the mortgaged land for sale. The
plaintiff purchased it without notice of the mortgage; and in February, 1872,
obtained possession through the Court. In the meantime, Gangaram brought
another suit upon his morigage against his mortgagors. He obtainai a decree,
and in April, 1872, ejected the plaintiff and obtained possession. In 1883 the
plaintiff filed the present suit against Rakbma, Gajia, and Gangaram to recover
the lands. He alleged -that after be got possession in 1872 he had leased the
property to Rakhma and Gajia.

They denied the letting by the plaintiff, and alleged that they were tenants of
Gangaram.

Held, that the plaintiff was entitled to recover. Gangaram, (the mortgagee),, -
when bringing the land to sale in execution of his decree was bound by s, 213 of -
the Civil Procedure Code (VIII of 1859) to disclose the limited interest of his
_judgment-debtors in it. By concealing his lien he had induced the plaintiff to
pay full value for the property, and he could no$, therefore, retain his lien. By
his omission he was estopped from disputing the plaintiff's title. The rule, that
registration of a mortgage amounts to notice to all subsequent purchasers of the
same property, does not apply to a case where there has been a fraudulent
concealment by a judgment-creditor of .the extent of his judgment- debt;ots
lnterest in the ptoperl;y brought by the judgmens-creditor to sale.

" [679] Held, also, that -as Rakhma and Gajia claimed only to be tenants of
Gangaram, they could not retain possession of the land, merely because the'
plaintiff had failed to prove that he had let the land to them. They denied the:
plaintifi’s title, aud were not, therefore, entitled to any notice to quit.

Held, also, that the plaintifi’s suit was not barred by art. 188 of sch. II of
the Limitation Act XV of 1877, inasmuch as the plaintiff had obtained posses-.
sion through the Court within the twelve years preceding the suit. :

IF., 21 A, 309°(310) ; 15 M. 803 (304) ; 11 O.C. 206 1207) ; Appr., 156 M. 412 (418);

»

R., 20 B. 290 (292) ;. 22 B, 686 (691); 25 B. 275 (279) 14 C.P.L. R 17 (20) 5
2 N.L.R. 106 (107) ; Cons., 18 B. 444 (447).) .

SECOND:appeal from the decision of M. B. Baker, District Judge of

Nasik, in Appeal No. 135 of 1884.

On the 20th June, 1867, one Rakhma a.nd his brother Ga.jia,g

(defendants Nos. 1 and 2) mortgaged certain lands to Gangaram Motiram,

* Second Appeal, No. 679 of 1855.
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{defendant No. 3), by a morigage-deed of that date. The deed was ’

rogistered.

On the 8th Febtua.ry, 1870, Gangara.m, the mortﬂagee, put up the
mortgaged lands for sale in execution of a money-decree which he had
obtained against Rakhma and Gajia, The plaintiff Agarchand was the
purchager at the court-sale. He obtained possession through the Courl
on the 12th February, 1872.

Tn his application for execution of bhis money decree, Gangaram had
. fraudulently eoncealed the fact of his previous mortgage. Nor did he
give any notice of his mortgage lien to the intending purchasers at the
Court-sale. ‘ :

In 1871, Gangaram as mortgagee sued Rakhma and Gajia, (the
morbgagors), for possession of the mortgaged lands, and having obtdined
a decres, dispossessed the plaintiff on the 23rd April, 1872,

In 1883 the present suit was filed by the plaintiff, as auction-purchaser,
" to recover back the lands of which he had bsen dispossessed. He alleged

that in Webruary, 1872, immediately after getting possession through the
Cours, he had let the lands to Rakhma and Gajia for cultivasion for one
year, that their tenancy expired ia March, 1873, and that they refussd o
deliver up possession at the instigation of Gangaram.’

The first and sacond defendants, Rakhma and Gajia, pleaded tha.u
they had never taken. the land for cultivation from the plaintiff ; that they
wore (Gangaram’s tenants for several years ; and that the suit was barred
by limitation.

[680] Gaungaram, (defendant No. 3), pleaded that the lands had been

- mortgaged to him by Rakhma and Gajia for Rs. 200 under a mortgage
bond dated the 20th Juuns, 1867; that the mortgagors had been his tenants
aver since the date of the morhgage that in 1876 he had sued the

~ mortgagors and obtained possession through the Court on tne 23rd Aprll

1872 ; and that the plaintiff’s claim was time-barred.

The Court of first instance found that the tenancy alleged by the

plaintiff was not proved, and that his claim was time- barred. The suit

was, therefore, dismissed.

On appeal the District Judge was of op1n10n that the suit was.
filed within time, limisation having begun to run against the plaintiff from
the date of his dispossession by Gangaram in April, 1872, and not
from the date of his purchase at the Court-sale. The Distriet Judge,
howasver, held, on the authority of Lakshmandas Sarupchand v. Dasrat (1),
that the registration of Gangaram’s mortgage-deed was a sufficient notica
to the plaintiff as auction-purchaser of the prior mortgage, and that,
therefore, he must be taken to have bought only the equify of redemption.
As the present suit was not one for redemption of the mortgage, the
plaintiff’s claim was rejected, and the lower Court s decree was conﬁrmed
with costs.

Against this de?elslon the plmntlff appea.led to the High Courb

Daji Abagi Khare, for the appellant.—Gangaram gave no notice of his”

mortgage-lien to the intending purchasers at the Court-sale. He allowed
them to bid for the property as though it were free from any inéumbrance
or charge in his own favour. He is, therefore, estopped from disputing the
title of the plaintiff who purchased. The registration of his mortgage-deed

(1) 6 B. 168,
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doses not avail him. Refers to Tukaram v. Ramchandm (1), Dullad Szrkar
v. Krishna Kumar (2), and Tinnappa Chetti v. Murugappa Cheits (3).

G. M. Tripati, for the respondent.—The plaintiff had constructive
notice of the mortgage. The registration of the mortgage-deed fe81]
was a sufficient notice of our lien. We were not bound to give any
further notice—Lakshmandas Sarupchana v. Dasrat (4); Radhabai v.
Shamrav Vinayak (5). The suit is barred by limitation. Itis a suif by
an auebion-purchaser to recover possession of the property he has purchas-
ed. The judgment-debtor is in possession. Article 183 of sch. IT of the
Limitation  Act (XV of 1877) applies. Then symbolical possession. such
ag the plaintiff obtained from the Court, does not save limitation—Shctee-
nath Lookerji v. Obhoy Nund Roy (6) ; Krishna Lall Dutt v. Radha
Rrishna Surkhel (7) ; Anand Coomari v. Ali Jamin (8).

JUDGMENT:

Bi1RDWOOD, J.—The third defendant (Gangaram) held a money decree
against Rakhma and Gajia, the first and seconud defendants, and also a

‘mortgage on the land in suit. He brought the land to sale on his money

decree, but in his application for attachmen’ concealed the fact of his
mortgage. - The plaintiff was the purchaser, anud he now suves to eject
the first and second defendants, who. as he says, became his tenants
for one year after he had obtained possession under his sale, but refused
to vacate at the end of the year. The sale took placein 1870. The plaint-
iff was put in possession by the Court in February, 1872. The third -
defendant, however, displaced this possession in April, 1872, under a
decree for possession obtained by him on his mortgage bond against the
first arld second defendants. The presens suit was brought in 1883.

It has been argued that it is barred under art. 188 of sch. IT of Act .
XV of 1877 ; but we cannot apply that article to the elaim, for the plaintiff
obtained possession from the Court within the twelve years preceding the
suit. The lower appellate Court has held that the plaintiff cannot succeed,
because he must be held to have had nofice of the third defendant’s mortgage
when he purchased, as that mortgage was registered, and that he purchased
therefore, only the equity of redemption ; and both the Courts below have.
held that the a,lleged lease to the first and second defendants is not proved
But the decision in such cases as Lakshmandas Sarupchand v. Dasrat (4) in

“which 11:[682] has been held that registration amounts to notice to all subse-

quent purchasers of the same property, clearly do not govern a case where
there bas been a fraudulent concealment by a judgment-creditor of the
extent of his judgment-debtor’s interest in the property brought by the
judgment-creditor to sale, There was nothing in the circumstances of the

~ Court-sale in the present case to put the plaintiff on enquiry as to the title

of the apparent owners of the properfy.. The third defendant, when

' bringing the property to sale, was bound by s. 213 (9) of the Civil

/
i

(1)1 B. 8la. (2) SBL.R.407.  (3) 7M. 107,
(4)6 B. 168. (5) 8 B. 168, © (6)50. 331.
(1) 10 C. 402, - (8) 11 C. 299.

(9) ** Section 213.—When the application is for an attachment of any land or other
immoveable property belonging to the defendant, it ghall be accompanied with an inven-
tory or lis of such property, containing such a deserlptlon of the property as may he
sufficient to identify it, together with a specification of the defendant’s share or interest

_therein, to the best of the a.pphca.nl; s behef and so far as he has been a.ble to ascertain
_the same. * * #
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Procedure Code (VIII of 1859) to disclose the limited interest of his judg-
ment-debtors in it. By concealing his lien he induced the plaintiff to pay
full value for the property, and he cannot now retain his lien. By his
.omission he is estopped from disputing the plaintiff’s title. See Tukaram
v. Ramchandra (1) and Dullad Sirkar v. Erishno Kumar(2).

As the first and second defendants elaim to be only tenants of the
third defendant, they eannot retain possession of the land, merely because
the plaintiff has failed to prove the alleged letting. . They deny the plaint-
iff’s title, and are not entifled to any notice to quit.. We, therefore,
“roverse the decrees of the Courts below, and award the claim with costs.

PARSONS, J.—Thsre can be no doubb on the authorities—Dullab
‘Sirkar v. Krishna Eumar (2), Tukaram v. Bamchandra (1), Tinnapa
Chetti v. Murugappa Chetti (8) and Hari v. Lakshman (4)—that where a

judgment-creditor sells property as that of his judgment-debor he is -

estopped from setting up a previous mortgage which had been created in

his own favour of which he has given no noticeand in ignorance of which -

the purchaser has bid for the property and paid the full price. It is argued
-I683] that in the present case that mortgage-deed being .registered, the
purchaser had notice thereof—Lakshmandas Sarupchand v. Dasrat (5).
That case, however, appears to have no bearing upon this case, for here the
person who caused the property to be sold was the "judgmens-creditor

himself. He was by s. 213 of the Givil Procedure Code (VIII of 1859)‘ _

bound to specify the judgment-debtor’s interest in the property to the
best of his belief. If he fraudulently conceals the fact of his mortgage,
and specifies the judgment-debtor’s interest to be that of an unincumbered
ownership of the property. and if relying on that specification the purcha-
ser gives what may fairly be considered to be the full value of the
properby, the judgment-creditor is clearly estopped from afterwards setting
up his mortgage. He cannot reap the benefit of his fraud and obfain the
full value of the property twice over. )

It is further argued that the plaintiff’s suit is time-barred. As,
however, the plaintiff was placed in possession affier his purchase, and
has been in possession within twelve years of suit, and as the defendant
No. 3’s possession admittedly commenced only in April, 1872, and the
suif is brought within.twelve years from that time, the suib is within time.
The decres that the defendant No. 3 obtained against his mortgagors after
he had caused their interest to be sold, was fraudulent and - is null and

" void as against plaintiff. I concur in reversing the decrees of the lower
Courts and awarding the plaintiff’s claim, with costs throughout.

Decree reversed.
; )

(1)1B.814, (@ S8SBLR.407.. . (3 7M. 107
(4) 5 B. 614, “.(5) 6 B. 168,
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