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respect of which the bonds were pagsed, it Wouldnoﬁ_be‘possibl’e for us to.
hold that these specific debts were contracted for immoral purposes.

The only other objection to the decres is that of the defendants Nos. 1
to 5. It refers to their claim to a jeshtbhay or larger share on partition.’
The Subordinate Judge has disallowed this claim, on the ground that the
sum awarded by the agreement of A, D. 1842 to Ramechandra on account
of jeshtbhag was provided for by the High Court’s decree in a previous
suit. The Subordinate Judge, however, here proceeds on a misconception
both of the agreement and of the decree of the High Court. The
agreement of 1842 (Ex. No. 163) provided that “ fields vyielding a net
profit of Rs. 80 a vear (affer deducting the ~assessment) [684]
should be assigned to R. B. Renge for jeshibhag at the time of
making the partition.”” The decree of the High Court (Ex. 188) in the
previous suit (Sp. A.526 of 1865) also provided that the four fields
claimed should be divided after an agsignment had been made of an extra
share for jeshtbhag, as stipulated in para. 2 of the agreement, Ex 12,
(Ex. 163 in the present case). It is, therefore, clear that the defendants are
entitled to bave an assignment of land from those {our fields, yielding a
net profit of Rs. 30 a year as jeshtbhag. We cannot, however, hold that
they are entitled to more than that. The claim to hold the whole of
these lands as jeshibhag cannot be sustained. Exhibit 160, under which
the claim is made, has been superseded by the decree, which alone
new determines the rights of the parties inter se (Cf. Ramchandra v.
Abagi (1)). .

‘We, therefore, modify the decree of the lower Court by declaring
that, before making the partition, land yielding a net profit of Rs. 30a
year, out of the thikans Holiche Kate, Wada Maine, Dagad Kate, Khalil
Khbajan and Papchbhai Khajan Katuban, be divided off and assigned to
the defendants Nos. 1 to 6 if no such agsignment has aiready been made
by virtue of the decrees obtained by defendants Nos, 14 to 18 for parti-
tion. In all other respects we confirm the decree.

We order that vach party bear its own costs in the appeals in this
Court.

Decree varied.
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Nanabhas . -

Haridas.

8avaD JaFIR SaHEB (Original Plaintiff), Appellant v. SAYAD
- KADIR RAHIMAN AND ANOTHER (Original Defendants),
- Respondents.* -~ (30th August, 1888.]
Mumczpal (Bombay) Act VI of 1878, s. 36, orders under—Privy, power of Municipality

to order to be built by owner of a house - Such order not imperative, but permissive
—Construction.

" The terms of s. 36 of Bomba.y Act VI of 1873 are not- imperative in requiring
" .a Municipality to call on the owner of a house to build . & privy, but are

* Second Appeal No, 415 of 1886.
1) Printed“ Judgments for 1886, p. 15.
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~ [638] permissive, leaving it ‘to the discretion of the Mumclpahty to determme
" 'when the power conferred on them shall be exercised.
Accordingly, where the plaintiff complained that the defendants had erected-a
" privy so close to his house as to te a nuisance and the lower -appellate Court
found ib fo be as such, but rejected the plaintifi’s claim on the ground that the
defendants + had erected the same under the orders of the Mumclpahty issued
under s. 31 of the Act.

Held, reversing the decree of the lower appellate Court, that the Municipality,
had no ‘authority to order the defsndants to erect -the privy regardless of the
plaintf’s righs, and thas the defendants, therefore, could not plead that they
acted under the orders of the Municipality.

The High Court directed au injunction to remove tsbe privy thhm thres
months from ths date of its decisioa. .

1 THIS was a second appeal from a decision of F. M. H. Fulton, Acting
District Judge of Belgaum, confirming the decrse of Rav Bahadur Jaya-
gsatyabolbrao Trimalrao, First Class Subordinate Judge of the same place.

The plaintiff complained that the defendants had erected a privy _in:
1884, within the distance of five cubits from the house belonging to the
plaintiff, which was a nuisance to whosoever might occupy the same. Hbe,
therefore, prayed that an order directing the removal of the privy might
be made, and a perpetual injunction granted against building any privy,
in future, on the same spot. Hea also claimed Rs. 10 as loss of rent for
the house.

The defendants contended (inser alia) that the spot on which the
privy was erected, belonged to them ; that by an order of the local Munici~
pality a pit privy attached to their house had been removed, and the present
bhangy privy erected, and that the plaintiff had twice similarly complained
to the Munieipality, but his appeals to that body had been rejected by tha
Committee and its President.

The Courb of first instance rejected the plaintiff’s claim. Ha appealed
to the Digtriet Judge who covfirmed ths lower Gourts decree.  The
following is a portion of his judgment .-—

“* % % T find that the privy is & nuisance to the plaintiff such as
to entitle him to sue for ifs removal, unless defendant can show he acted
under legal obligation in constructing ibin its [686] present position.
I have visited the place, and I think there can be little doubt that the
value of the plaintifi’s house is permanently impaired to somse extent by
the proximisy of this privy. * * * Had defendant acted spontaneously

in locating a new privy in this situation, I shonld have given the injune-. -

tion applied for, as it seems to be a case where there exists no standard
for ascertaining the actual damage caused or likelv to be ciused by the:

nuisance. * * * T do nob think the defendaut is liable to be ordered:

t0 remove the privy. Section 36, ¢l. 1 of Bombay Act VI of 1873
prov1des that ‘in case the Municipality shall be of opmxon that any privy

* * ghould be provided for any house * * * they may, by
written notice, call upon the owner of such house * * * to provide
the same in such manner as the Manicipality shall dsem proper.
Although the Act doss not appear to preseribs any fine for disobadisncs to
such notice, it is none the less obligatory, for 8. 75 provides that, in case
of non-compliance, certain steps may be taken which, as a rule, wonld be

far more costly to the owner than those which he would have o take -

himself it he obeyed the notice.. I think, then, that the order conveyed
o the defendant imposed on him a statutory obligation to construct a
privy which could be cleaned out by“a sweeper, and consequently obliged
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hlm to make lﬁ in such a position as Would be accessuble bo a swesper,
Now, of course, it may be argued that. by pulling down a portion of his
own house or completely altering it he might have found some other site
for his privy, but I think it would be unreasonable to hold that he was
bound to adopt this course. The Municipal Secretary and Mr. Anandrao
appear to have carefully inspected the premises, and their evidencee shows
thab, in the existing state of the buildings, there was no other place for
this privy so as to enable it to be visited by a sweeper. I have con-

- gidered whether defendant ought to have left it where thepit privy

formerly stood and where he first built it, and allowed the sweeper to
approach by the path in front of his zenana by the passage, fo indicate
which I have drawn on the map a pencil line. But to have done so would
have brought the sweepsr very much nearer the plaintiff's back door than
he will ha.ve to go at present, and would probably have occasioned a
nuisance to the latter quite [637] as great as the one from which he now
suffers. On the whole I think the position selected for thls nrlvy 1s the
least objectionable which could have been chosen * *

From this decision the plaintiff preferred a second appaal to ﬁhe
High Court.

Ghanasham Nilkanth Nadkarni, for the appellant.—The lower appel-
late Qourb has found that the privy is a nuisance, and it is not, therefore, -
right to reject the plaintiff’s claim. The defendants ought to have con-
structed the privy in a way and place which would not have interfered
with the plaintiff’s comfort.  The order of the Munlclpallty was not such
a statutory order as justified the nmsance

Gokuldas Kahandas, for the respondents.—The lower Courh has
considersd very well in rejecting the plaintiff’s claim. The ground on
which the privy was buiit, belongs to the respondants., They had to erect

- a privy in suppression of the old pit-privy, and noother site was available.

The duby of ereciing this privy was imposed on them by the Municipality
under s. 36 of Bombay Act VI of 1873. It wasan imperative order, and
justified the nuisance. See Meatropolitan Asylum District v. Hill (1).

JUDGMENT.

SARGENT, C.J.—The District Judge has found that the privy is a
nuisance, but has held that the defendants have established the two pro-:
positions laid down by Liord Watson in Metropolitan Asylum District v.
Hill (1) as requisite to justify such a nuisance: firstly, that he was acting
under the imperative orders of the Legislature, and secondly, that he

. could not possibly obey those orders without injuring private rights. The

defendant may have acted under the orders of the Municipality. But the
terms’ of the Statute, Bombav Aet VI of 1873, s. 36, under which those" -

‘orders-were given, were not imperative in requiring the Municipality to

call on the owner of the particular house inhabited by the defendants or
any houses within a particular area in which the defendants’ house was
situated, to build a privy, but are simply permissive, leaving it to the dis--
cretion of the Municipality to determine when the power conferred on
them shall be exercised. In such a case Lord Watson says: ‘' The [688]
fair inference is that the Legislature intended that discretion to be exer-.

- ciged in strict conformiby with private - rights.,” Again, there is nothing

in the Act which necessarily requires privies to bs erected, although their:

(1) 6 H. L. App. Cas. 193 at p. 213.
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‘being so erected would create a nuisance, or to lead to the inforence that
the Legislature supposed that they could not be erected without. ereating a
_nuisance, from which it might be concluded that the Legislature intended
‘they should be made regardless of other persons’ rights. The absence of

these indications in the Act under which the power is exercised is relied on

by Lord Selbourne and Lord Blackburn in the c¢age above referred to ?JS
“distinguishing it from The Directors, dc., of the Hammersmith and Oiby

Railway Company v. G. H. Brand (1). As the Municipality had, there-

fore, in our opinion on the proper construction of the Act, Bombay
Act VI of 1878, no authority to order the defendants to erest.a privy
regardless of the plaintiff’s rights, they cannot plead that they acted under
their orders. We mush, therefore, reverse the decree and direct an in-
junction to issue, directing the defendants to remove the privy within
three months from the date hereof. Plaintiff o have kis costs throughout.

Decree reversed.

12 B. 638.
ORIGINAL CIVIL.
Before Mr. Justice Scott.

 IN RE LARSHMIBAI, WIDOW AND ADMINISTRATRIX OF VINAYAKRAV
JAGANNATH SHANKARSHET, DECEASED (Petitioner).
[28rd April, 1888.]

Trustees’ and Mortgagees’ Powers Act XXVIII of 1866, s. 43, powers of Court under.

J.8., a Hindu, died in 1865 possessed of a temple and of a piece of land near it
) which he bought in his lifetime. By his will he directed his executors to apply
* the income arising from the land in defraying the expenses connected with the
temple, This was accordingly done by bis son, whom he had appointed his exe-
cutor. His son died in. ' 1878, and in 1879 the petitioner, who was theson’s
widow, took out letters of administration, with the will annexed, to the estate
of J.8., still unadministered. As admipistratrix she continued to apply the
income of the said land as directed in the will. Bhe nowfiled the present petition
alleging that the said income, which amounted to about Rs. 900 per annum, was
[639] insufficient to keep up the said charity. = She stated that a sum of
Rs. 12,600 was urgently required for certainh purposes connected with the said
charity, and that she had agreed, in September 1887, with one Ruttonji Bhikaji
that be should advance the said sum to her, to be expended as aforesaid, and
that she should grant t» him a Tease of the said Iand for 99 years, with a proviso
for renewal, at a rent of Rs. 850 per mensem. In October, 1887, however, ber
adopted son served her with a notice' to desist - from granting the said lease.
She, therefore, presented this petition to the Court under s. 43 of the Trustees’
and Mortgagees' Powers Act XXVIIL of 1866, praying (a) that she might be
advised whether she had power to grant the said proposed lease; (b} that the
said lease might be sanctioned or directed by the Court; and (¢) that the Court
might give such opinion, advice or direction in the premises as the Court might
think fit. . ) .
. Held, that, under the section, the Court had no power to sanction the proposed
Aease, or to advise as to whether the petitioner had power to grant it. The
Court will not, under this section, advise trustees as to disputed points of law or
fact, but willdo so only as to undisputed matters of management, such as
questions of advancement, maintenance, change of investment, sale of a house,
compromises, taking proceedings, &e. : N
Held, also, that, as a matter of general principle, the trustes of the property in
question could make a lease thereof for the benefit of the trust, or raise money
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