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although not completed by the grant of a certlﬁeate, was one which the
Court, at any rate, would not ailow to be disturbed. In Ra] Kishen
Mookerjeev Radha Madhub Holdar (1), Sir R. Couch says: “ There was
an order confirming the sale, which oxder would relate back to the time
of the sale; the sale would be confirmed as from the date when it was
made. And although the certificate of the sale might be necessary for
the purchaser, if he was seeking to establish his title against other
persons, yet without any certificate the defendant, the mortgagor in
that suit {(in which the property was purchased) and the plaintiff in the
present suit (who bad acquired the title of the mortgagor) would be
bound by the proceedings, and there would be a good title agaiust them.”
In other words, where the question is between a party to the suit under .
execution and the purchaser at the auction-sale, the former cannot, after
confirmation of the sale, dispute the latter’s title. The order confirming
the sale would complete the title as against him. The plaintiff here
represents the interest of her husband, who was the defendant in the
suit in execution of which the present dafendant acquired his title. The
dsfendant is, moreover, lawfully in possassion (having been so originally
as mortgagee), and is resisting an equitable right. The circumstances are
thus on [895] all fours with those of Shivram Narayan v. Ravji Sakha-
ram (2) where this Court, following the decision of Couch, C.J., held
that the defendant had a good title against the plaintiff w1hhout the aid
of a certificate.

‘We must, therefore, dischargs the order of the District Judge, and
send back the case for a {resh decision, having regard to the above remarks.
Costs of this appeal to follow the result.

12 B. 595.
APPELLATE CIVIL,
Before Mr. Justice West and Mr. Justice Birdwood.

Fakrl ISMAIL VALAD Faki ALl SHILOTRI (Original Defendaiﬁ"i} '
Appellant v. MAHOMED ISMAIL VALAD MAHOMED IBRAHIM
MARBA (O*zgmm Plaintiff), Bespondent.* [6th September, 1887.]

Khot — Ma,nagmg khot’s right to create tenancies—Maphi istava lands—Suti lands—
Sanad—Gonstructwn-—qud

A managing khot is entitled without any express authorization, to create
tenancies in land even though the reversionary interest in it is vested in the per-
son whose lessee heis. 1f such a khot himself takes up land, he can do so con-
sistently with the conditioas of the khoti tenurs ; for a khot, as regards lands in
his private occupation, may bs a tenant to hlmself qua khot

In 1832 the British Government granted to the plaintiff’s father, Mahomed
Ibrahim Makba, the village of Ransai on &#oti tenure by a sanad which provided
(inter alia) as follows :—

1. That the  whole of the land lying waste in the villags in the year 1830-31
wag granted as inam.

2. That, exclusive of this inam land, all uhe resl‘. of the village was granted on
khoti tenure on certain conditions a.nd stlpula.blons set forth in twelve clauses,
the chief of whish were the following : -~

Clause 1st provided that the khot should annually pay to Government a fized
sum of Rs. 249, 21s. 35rs.

- S 7 appeal No. 87 of 1884,
(1) 21 W.R.C.R. 849 (351), ] @) 7 B, 254.
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Clause 7th provided that the kZot should allow the lands, which had been
granted on maphi istava tenure to cerfain kowldars befors the date of the sanad,
to'continue in sheir possession ; that he shonld every year recover from them the
Government dues and pay the same over to Government in addition to the
amount stipulated with him on account of the khoiship, )

Clause 9th provided that the holders of the sufi lands in the village were the
owners of those lands. Should a new survey be made and a new assessment
[596] settled, the same should be settled by Government for the holders of the
sutt lands agreeably thereto. ‘

From 1845 to 1871 themanagement of the khoti village was entrusted to tha
defendant as a maktadar, or lessee, under two kabulayats passed by him~one in
1845 to Mahomed Ibrahim Makba, the grantee of the XAhkoti- village, and the
other in 1858 to the grantee’s heirs and ' legal representatives.

By cl. 56h of the Zkabulayat of 1858 the defendant agreed to carry on the
management of the village and render a detailed account of the balance of the
village revenue every year, .

Clausa Tth of the same k1bulayat was in the following terms :—

*“ I (thelessee) will bring under cultivation and into prosperous state the
‘waste, culturable, -and unculturable land of the aforesaid villags, I will take
the proceeds of the same during the years of my contract. After the expiry of
the years of the contract you are to take the assessment of the fields according
ito the practice of the village. I have nothing to do with the same, I will not
let (the village) norlease to anybody for a longer period than for the period of
‘the contract. If I letit, I will make good the damage, you may suffer.” .

In 1859 some of the maphi istava lands were sold by the Collector for arrears of
-assessment, and bought in by Government. The defendant applied to the
Collector to have the lands transferred to him, and the Collector transferred
“them to his name. . : - B
. Shortly afterwards the defendant acquired some more lands, which were held
-on sutt tenure in thevillage. Hoe either purchased them or took them up on the
tenants abandoning them. In 1861, when the survey was introduced into -the
village, he got his title to theselands recognized by the Superintendent of Survey,

In 1871 the defendant’s management of the village ceased, But he refused to
-deliver up to the plaintiff either the maphi istava or the sutislands which he had
acquired during his management. )
_#The plaintiff, therefore, sued, as khot of the village, to recover the said lands
with mesne profits, alleging that the defendant had illegally and fraudulently

“spequired those lands on his own account while acting as plaintifi’s agent, and
- ‘praying that he should be declared to have acquired and held them in trust for

“the plaintiff,

The detendant contended {(inter alia) that the lands in “suit were no$ included
‘in the khoti grant; that they belonged to Government; that he had acquired some
“from the Collector and the rest from the Superintendent of Survey ; that under

his kabulayats he was entitied to take up the lands direct from Government,
-and that the plaintifi was only entitled to the assessment dus on the lands
which he had refused to accept. Lastly, the defendant denied that he had act-
-ed in fraud of the plaintifi’s rights in acquiring the lands in dispute on his own
-account, i ’

Held, on the construction of the sanad, that the plaintiff being the khot of ths
‘whole of the village exclusive of the land granted in inam, the maphi istava lands -
-were included in the Xkhotigrant ; that the khot’s interest in them, whatever
.[597] might be the extent of it, was not separable from the Lhoti estate ; and
that the khot had a reversionary interest in the maphi istava lands as well as in
-the suti lands, which had been abandoned by their former occupants, * ;

Held, also, that the defendant was not precluded by the terms of his lease
from acquiring the lands in dispute on his own account. Ths engagement to
-furnish accounts of the balance of the village revenue at the end of each year was
simply an engagement fo  furnish the plaintiff with information which would
be of use to him, and which indeed it would be necessary for him to possess

. when he resumed the management of the village on the determination of the

lease. It imported nothing more that that; and the whole transaction evi-
sdenced by theskabulayals was merely an assignment, in consideration of a fixed
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annual payment to be made by defendant to plaintiff, of the rights and liabilities-
of the latter to be exercised and discharged for a certain period by the former..
For that period the defendant was the makiadar or tenantof the plaintiff’s:
Ehotship; and though a certain confidence was necessarily reposed in him in
connection with a tenaucy of this nature, and though he was bound jealously
and scrupulously to protect the plaintiff’s interests, so far as they were in his.
keeping, yet he was not bound by the strict rule which prohibits a trustee from
acquiring for himself an estate of his cestui que trust.

Under cl, 7th of the kabulayat of 1858 the defendant was at liberty either to
take up waste lands himself or put in tenants ; if he put in tenants on leases, the
special advantages of any leases ‘were to expire with his own lease. But the-
actual occupation of land either by himself or by his tenants was not to be
interfered with at the determination of his lease, so long as he or they continued
to pay the assessment according to the practice of the village.

The defendant could, therefore, without the intervention of the Collector,
have taken up the maphi istava lands in suit and become himself the tenant ;.
and he could have also acquired the suti lands from former sutidars, or taken
them up if waste, without the intervention of the Survey Superintendent, Tha
circumstance that, when acquiring the lands he needlessly invoked the assist-
ance of the Revenue authorities, would not invalidate his title if it could not be-

" impugned on other grounds. _

Held, further, that the defendant was not guilty of fraud, as there was ng
evidence to show that he had acted in a surreptitisus or secret manner in acquir--
ing the lands in suit. On the contrary his action in applying to the Revenue
authorities was a sign of his good faith rather than of any fraudulent intent.
The plaintiff was, therefore, not entitled to oust the defendant from the lands.
in suis, : s

APPEAT from the decision of Luis J. DeSa, Second Class Subordinate.
Judge of Panvel, in suit No. 93 of 1879. .

By a sanad dated 1st December, 1832, the British Government
granted to the plaintiff’s father, Mahomed Ibrahim Makba, the whole of
the land then lying waste in the village of Ransai in absolute inam, and:
the rest of the village on perpetual khois tenure. |

[598] The material vortions of the sanad are as follows :—

“To Mahomed Ibrahim Makba Munshi, residing in the island of
Bombay. From George Giberne Saheb, Esquire, Bahadur, Principal:
Collector {(of the) zilla Konkan (with) compliments, Sur year one thousand
two hundred and thirty-three, (A.D. 1832-33), Shak 1754, the name of
the year being Nandan. On your having presented a petition to the
Bombay {Government) dated the 27th of October, 1831, for the grant of
the village of Ransai, taluka Panvel, on khoti (1) (tenure) and the waste
landin the village as an inam. (). (I} was written to from Bombay to-
instibute an enquiry (into the matter), and in consequence thereof (I)
having forwarded a communication in writing on the 22nd of December,
1831, an order dated the 9th of January, 1832, was veceived from Bombay
to the effect that the whole of the land that may be waste in the aforesaid

~village in the (Sur) year one thousand two hundred and thirty-one (A.D.

1830-31) be granted as snam (2) (to you), and that the village be granted
on the khoti (tenure), on receiving (from you) every year the amount of the-
revenue of the aforesaid village in the Sur year one thousand two hundred
and thirty one (A.D. 1830-31). On (the order) having been received, the
waste land in the aforesaid village has been granted to you as an
inam (2) and the entire village on khot: (tenure). The particulars of the-
clauses respecting the same (are as follows) :—Clause 1. The parki-
culars of the kharip (3) land in the aforesaid imam village have not been.

(1) Tenure under which %hots,who are farmers of Government villages or lands, bhold:
their lands. o ' .
(2) A giit or grant in perpetuity, (3) Land producing autumnal (harvest).
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, entered in the revenue statement of the vear 1830-31, because the prac-
tice in the aforesaid tarf is according to the hundibundi (1) (tenure).
Therefore (the particulars) of the waste land have been received in writing
from the Mamlatdar according to what the land appears in the survey
made of the aforesaid tarf in the (Sur) year one thousand two hundred

and twenty-eight (A.D. 1827-28). It is land held ou maphi istava (2

agreement, besides which there are bighas 73-4%, namely, seventy-three
bighas and four and three-quarters pands, which have been granted as an
snam to you, and the amount (of the revenue) whereof, according to the

usage of the mahal (8), is Rs. 876 1-84, rupees three hundred and seventiv-\

six and a quaarter and reas eighty-four, at the rate of Rs. 5-0-561 m cash
per bigha. (The same together w1t;h) the waters, trees, grasses, Wood
stones, have been given ag an inam. Therefore, you and your sons, grand-
sons and other descendants and beirs, &e., are to enjoy the same.: Should
this inam (land) be sold to any other person, a nazrana (4) equal to the
amount of one year’s revenus shall be taken on the oceasion. of each of
such sales.

Clause 1 (as to) the condltnons of the khoti (tenure) the inam land
set forth in the above clause having been accepted, the whole of the
rema.mmg village, reserving the abkar: (5) revenue for the Government, the
ain revenue (6) together [599] with ihe sivaya (7) jama has been agreed
to be and is hereby graunted to you on perpetual khoti {(tenure) from (Sur)
yoar one thousand two hundred and thirty-two (A.D. 1831-32); the
clauses respeeting which (are as follows) :—

Clause 1.—The amount {of the revenue) of the v111age exceptmg the
abkari, is as follows :— L
* % ES * « ® : *® *
| Deducting therefrom the following items * ¥ * * the balance
Rs. 249-2-35, namely two hundred and forty-nine and a half rupees
and thirty- ﬁve reas, is the amount fixed according to the revenue sebtle-
ment of the (Sur} year one thousand two hundred and thirty-one (A.D.
1830-31). You are continually to pay this sum every year into the trea-
sury of the Collector Saheb, according to the currency of the mahal of
tarf Aurvalet (namely), a moiety before or immediately at the intermina-
tion of each year according to the usage of Government; but should the
Collector Saheb think proper at any time in each year to take security for
(the payment of) the aforesaid sum, you shall have to furnish one ; and if
you do not furnish such security fo the satisfaction of Governmenf, the
revenue of the village shall be attached by Government aceording to the
regulations. ,
% * : * * * * *

Clause 7.—You are to allow the lands that have "been granted to
(different) persons on maphs istava (tenure) previous to this grant to con-
tinue with them. You are to recover every vear from the parties holding
them on maphi istava such Government dues as may have fo be received
each year on account thereof, and you are to pay the same to Govern-

ment over and above the a.mount stlpulaﬁed with vou in (thxs) grant

(1) A settlement ander which the assessment is madein gross.-
(2) A tenure under which land is grantad free of assessments for a certain number
of years, with an annually increasing tax afterwards, till it amounts to a certain sum.

(3) A sub-division of a taluka. (4) A present given to a superior landlord.

(5) Revenue from spirituous liquors, (6) Ordinary or regular revenue.
(7) Extraordinary revenue, . P . .

AN
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Clause 9.—Such persons as possess suft lands in the aforesaid village -
have full authority to (or are the owners of) those lands. Should a rew
survey be made and a (new) assessment be settled by Government in the
aforesaid mahal, the same shall be settled by Government for the holders
of the sutz (la.nds) adreea.bly bhereto . . . .

From 1845 to 1871 the defendant was in management of the village
as a maktadar, or lesses, under two kabulayats executed by him—the
first in 1845 to the original grantee Mahomed Ibrahim Makba, and the
second in 1858 to the grantee’s legal. represenbatbives.

The ka,bulayat of 1858 was in these terms :—

“ You hold the village of Ransai as 4nam and on khoti (tenure) from
Government. I have taken the aforesaid. village from you on contract for
three years at Rs. 249, in letters two hundred and forfy-nine. With
rogard to the agresment for payment of the said amount and of the
amount to be paid to Government on account of the kkote (tenure) the -
followmg a,re the clauses thereof :—

1. " This contract is to last for three years in all (mz) from the
(Sur) year twelve hundred and fifty-nine to the {Sur) year twelve hundrod
and sixby- one, (corresponding with the Christian year 1858 59 to 1861-

- 62).

[600] . ‘I will go on paying fwo hundred and forty-nine rupees
every year at the harvest time.

3. “I will go on paying cash by instalments direct to Subha, taluka
Panvel, in respect of Government assessment in money and diat in kind~
on account of khoti land.

4. "I will go on carrying the management of the village as is done
every year. If I do anything more or less, and if Government attach any

-balance, I will answer for the same ; you have nothing to do with it.

5. "1 will carry on the managemenb of the village and render a
detailed account ‘of the balance of the v1llage revenuse every year.

6. “If Government assessment increases or decreases during the
three years, I will pay the same ; you have nothing to do with the same.

« 7. “71 will: bring under cultivation and in a prosperous state the
wasbe culfivable and uncuitivable land of the aforesaid village. T will
take the proceeds of the same during the year of my contract. After the
expiration of the years of the contract you are fo take the assessment of
the fields according to the practice of the village. I have nothing to do
with the same. I will not let the village on lease fo anybody for a longer
period than for the period of the contract. If I lef it; I Will make good

_the damage you may suffer.

8. T will take good care of the tea.k brees Whlcb are reserved in the
jungle. I will not suffer the wood thereof to be cut, nor will T eut i6. I
will not eut the jungle {common or ]unglee) of timber which may be useful .
for erectmg buildings, nor will I trade in the same. If the rayabs should
requlre tlmber for sundry purposes, I will give the same to them. »

“ After the expiration of the years of the contract should any
bélance remaln I will recover the same. You have nothing to do w1bh

" $he same.

- The plaint a.lleged that while the defendant was in ma.nagement of
the village as.a lesses, he illegally and fraudulently got certain lands in
the village, which had been abandoned by the tenants, o be entered in
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his own name in the revanue records, and passed a kabulayat to Govern-
ment for the same ; that in 1871, when his management ceased, he

. refused to deliver up possession of the said lands to the plaintiff, alleging

that he had acquired those lands as his private property.

The plaintiff, therefore, sued as khot of the village to recover the

gaid lands together with mesne profits from 1871 down to the institution
of the suit in 1879 and for the mesne profits from the institution of the
suit up to delivery of possession. .

The defendant answered that the claim was time-barred ; that
the lands in dispute being Government property were partly granted
to him by the Collector in 1859 and partly by the Superintendent of Survey
in 1861-62 ab the introduction of the [601] survey into the village;
that they had not been acquired by him by unfair or frandulent means ;
that the plaintiff could not claim ownership over the said lands under
the sanad of 1832: that under the agreement, by which the defendant
had been put in management of the village, he was entitled to acquire Gov-
ernment lands from Government for his own use and benefit ; that the lands
which were acquired in 1859 were maphi istave lands ; that as the
occupants of those lands did not pay the assessment, the lands were sold

. by the Collector for arrears of land revenue, and bought in by Govern-

ment ; that Government subsoquently granted them to thedefendant ; that,
therefore, whatever interest the plaintiff might have originally had in those
lands, had become null and void as against the defendant’s title ; that the
plaintiff was only entitled to the assessment of the lands in sult which
the defendant had never refused to pay.

The Subordinate J udge of Panvel dismissed the plaintiff’s suit as

~ time-barred,

- The appellate Court reversed this decision a.nd remanded the case
for trial on the merits.

Against this order of remand an appeal was nreferred to the High.
Court. The High Court rejected this appeal, reservmg however, to the

_ parties the right of ralsmg the question of llmltatlon in the appeal against
. the final decree. ‘

On-remand the Subordinate Judge found that the plaintiff was enblt]ed
to the lands in dispute, and that the defendant had wrongfully acquired
them. He was of opinion that the whole village in question belonged to
the plaintiff on khoti tenure under the sanad of 1832, subject to certain
limitations therein set forth, and that when any rayat relinquished or lost
his interest in his holding, the plaintiff became entitled thereto by reason
of his being the khot of the village. Aeccordingly when the occupants of
maphi istava lands refused to pay the full agsessment leviable thereon,
and threw up the lands in dispute in 1859, the defendant, as plainfiff’s
agent, was .bound to take up those lands on behalf of his principal.

Instead of domg so.the defendant, without informing the plaintiff, induced

Government to sell the lands for arrears of revenue and then [602] to
grant them to himself. This, the Subordinate Judge held, clearly amount-
ed to a fraud on the plaintiff’s rights, and the defendant could not equit-
ably be permitted to Fake advantage of his own wrong.

With reference to cl. 7 of the second kabulayat (Ex. No. 23)execut-
ed by the defendant, the Subordinate Judge was of opinion that the defend-
ant was empowered by that. clause to cultivate unoccupied lands for his

own henefit during the term of the lease, and that, consequently, he was
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ab liberty to leb them to others for fhe term of his own lease onlv, and
that on the expiration of his lease he was entitled to continue in oceupa-
tion of the lands on payment of rent at the customary rates. In other "
words, the defendant was to hold the lands rent-free during the term of
his lease, and afferwards on payment of reasonable rent to the khot.

. Upon the construction of this clause of the kabulayat, as well as of
the terms of the sanad of 1832, the Subordinate Judge came to the con-'
clusion that the plaintiff was entitled to the lands in dispute, and that”
the defendant as plaintiff’s agent had acquired them in trust for the
plaintiff,

He, therefore, passed a- decree in plaintiff's favour, awardmg

~ the lands in question fogether with mesne profits as claimed in the

plaint.

Against this decision the defendant appealed to the Distriet Court,
but the appeal was transferred to the High Court.

Macpherson (with him Rav Saheb V. N. Mandlik and Shantamm‘ :
Narayan), for the appellanb —The defendant is not a trustee. There is
not a single word in the kabulayat passed by the defendant showing
that he stood ina ﬁducla,rv relation o the plaintiff. Under those kabulayats
the defendant’s position is that of a lessee or assignee of the kho#i rights
in the village during the period of his lease. Clause 7th of the kabulayat of
1858 distinetly enables the defendant to take up waste lands in the village,
and either cultivate them himself or let them to tenants. If he himself
cultivates them, he is enfitled to retain them so long as he pays the
customary rent. The lands in suit are parlty kowli lands [603] and
partly suti lands. The sanad shows that there is a distinction between
the two classes of land. The kowlilands were granted to different persons
befors the date of the sanad of 1832, The khot’s rights with references to
these lands are only to collect the assessment and pay it over to Govern- -
ment. Those lands are outside his khoti estate. They belong to Govern-
ment, and they were sold by Government for arrears of assessment. -
Government bought them in, and afterwards granted them to the
defendant, not because he was then the managing khot, but because he

~.offered to pay and did pay one year’s assessment. It was on this aceount

that preference was given to the defendant over another applicant. This

occurred in 1859. In 1861 the defendant acquired some suthi lands either -
by purchase from tha former sutidars, or because they were abandoned

by the occupants. And his. title to these lands was recognized by the

Survey Superintendent. These acquisitions the defendant had a perfect right

to make on his own account. There is nothing to show thaf he acted

fraudulently in making these acquisitions. He is, therefore, entitled to
retain them on payment of tha usual rent.

. Telang (with him Pandurang Balibhadra, M. C. Apte, and S. M. Rele),
for the respondent.—Under the sanad granted to the plaintiff’s father
the whole of the village, except the lands granted in inam, is given on -
khote tenure: = The akoés rights would, therefore, extend over aowli lands
equally with other descriptions of land inthe village. The khot’s ulterior
rights over the sut: lands are quite consistent with the sutidars rights.
If a sutidar abandons his holding, the khot ‘has a right to take it up and
cultivate it ‘either himself or by tenants.. There is practically no -
distinction between kowli and suti lands. When the assessment on
kowli lands reaches the full amount, the kowli holding becomes a suzi
holding. As khot the plaintiff has a right to all vacant lands and to
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_‘make profit therefrom. The defendant under cl. Tth of the kabdula-
vfyat was bound to do this for us. When the kowldars made defaulb
in payment of the assessment; it was the duty of the defendant to declare
their holdings forfeited and let to them others. Instead of that, he
L604] got the lands sold by the Collector aud transferred to his own
name. This was clearly wrongful, and in fraud of the plaintiff’s rights.
The defendant was in g fiduciary relation to the plaintiff. Under el. 5th
of the kabulayat he admits his lability to furnish us with a detailed
account of the net income of the village. - He was our agent, and any
benefit he acquired as agent must befor, and on behalf of, the principal—
Balkrishna Vasudev v. Madhavrav Narayon(l). The defendant who

caused the sales and himself became the purchaser must be deemed t0 be -

@ trustee. Refers to Jones v. Kearney (2).

J UDGMENT

BIRDWOOD, J.—The plaintiff seeKs, as khot of the village of Ransai
in the Panvel Taluka, to recover, with mesne profits, certainlands which
the defendant, while lessee of the village, acquired from the Collector
.of Thana and the Superintendent of Revenue Survey. The plaintiff says
that the acquisition was fraudulent and that the defendant should be
declared to hold the lands as his trustee. He says further that he
bacame aware of the fraud at the end of April 1871, when the village was
restored o him by the defendant, without the said lands.

The defendant, among other answers to the claim, says that i is
time-barred, and that the property in suit was nof acguired by him
wrongfully or fraudulently ; that he passed a kabulayat to the Collector
for some of the lands in 1859 ; and that some were granted to him by the
Burvey Superintendent at the time of the survey settlementin 1861-62; and,
further, that the land was the property of Government ; and that by the
-express terms of the lease on which he held the village from the plaintiff
he was entitled to take,up the land direct from the Government; and
that, after giving up the management of the village, he annually tendered
the Government assessment due on the land to the plaintiff as khot; but
that the plaintiff refused to aceept payment.

The suit was filed, in the first mstancé, on the 27th Mareh, 1874
in the Distries Oourt of Thana, against the present defenda.ut and
the Collector and the Supermtendent of Survey. It was decided

by the Assigtant Judge in the pl&mtlff’s favour [605] on the ldth

January, 1875. In appeal, the Distriet Judge reversed the decision on the
ground that, as against the Collector and the Superintendent, the suit was
" ‘barred by time, and that, as against the present defendant alone, the
District Court had no jurisdiction to hear ib. - Thereupon the plaintiff, on
the 5th February, 1879, filed 6he suit in the Court of the Subordinate
" Judge of Panvel, who dismissed it as barred by time, buf his decision wasg
reversed on aprpeal on the 30th August, 1882, and the suit remanded for
trial on the merits. An appeal against the order of remand was dismissed
by the High Court, without prejudice to the right of the parties to raise
the question of limifation again in a final appeal. The Subordinate Judge,
"Mr. deSa, who has now heard the suif, has decided it in the plaintiff’s
favour. His decision was appealed against to the Distriet Court, but the
:appeal was transferred to this Court on the 1st October, 1884,

msB3, (@ 1 Dr, & Wa, 131,
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In the view we take of the case, it is unnecessary for us to consider .
the question of limitation. We have no doubt that the defendant is entitled
to retain possession of the lands acquired by him in 1859 and 1861-62..
‘Whether he holds those lands conditionally on the payment of the survey .
assessment, said to have been tendered by him, from time to time, to the .
plaintiff, or is liable to pay the rent payable by any particular class of -
khots tenants, is a question which does not fairly arise between the parties.
in the present suit, and we do not decide it

The village of Ransai was granted to the plaintiff’'s father by the- .
Bombay Government in 1832. The sanad is filed as Ex. No. 16, and
containg two principal clauses ;—one dealing with the grant of certain
lands in inam, and the other relating fo the khots grant. By the first
clause, the whole of the land lying waste in the village in 1830-31 was.
granted in absolute ¢mam, subject to a mazrana, equal to one year's
agssessment, on alienation by sale. The sxtent of this land was ascer-
tained by deducting from the amount shown to be waste in a survey
gtatement of - the year 1827-28 certain lands which had since been
granted on maphi istava tenure, under which the occupant at first.
holds the land free of assessment. and then pays a gradually [6061
increasing fax, which at last rises fo the full assesssment. It is.
one of the guestions for consideration in this appeal whether this maphs
istava land was included in the khoti grant. The ¢nam grant comprised:
78 bighas and 4% pands. By the second clause’of the sanad, all the rest
of the village, with its ordinary revenue (aiz jama) and its extraordinary
revenue (sivai jama), but not including its abkari, which was reserved:
for Government. was granted in perpetual khoti from the year 1831-32 on
cerbain terms, which are sefi forth in twelve sub-clauses, of which it is
necessary to refer only to the following: By the first sub-clause the
khot was bound to pay annually to Government the sum of Rs. 249%
and 35 reas, that being, according to the jamabandi or revenue sestlement:
for the year 1830-31, the revenue actually leviable by Government in
that year on account of the assessment on khar:f and varkas land and on
toddy ftrees, and on account of certain dues, taxes and fees, after
making certain deductions on account of paldars or persons - exemph
from taxation. In addition to this fixed annual payment, the %khot
was bound, by the seventh sub-clauss, to pay to Government the-
variable sums leviable from the persons to whom lands had been already
granted by kowl or lease on maphs istava tenure. We think that, on the

" right construction of this sub-clause, the %hot was not merely bound to-

hand over to Government the sums actually levied from these kowidars,.
but that he was bound to collect the gradually increasing revenue due by
them, using for the purpose the power which he could avail himself of
according to law, and that, whether he collected such revenue or nof, he
wag responsible for i6 bimself to Government. The language of the sub-
elause might well have been clearer ; but it distinetly imposes on the khot,
at all events, the duty of collecting the whole amount due by the kowldars:
in any year. Thesum actually collected was necessarily payable by him.

That he was also liable for sums payable to Government on the kowls, -
though he might fail to collect them, we infer from the context. The posi- .
tion of the sub-clause in the sanad and the expression used with reference

to the grant in khoti,—that it was of the “‘whole” (darobast) of the village,

exclusive of the lands granted in inam, (and of the abkari revenue),—alike:
show that the maphi istava [607] lands were included in the khots grants.
and that the khot's interest in them, whatever may have been the extent.

888



i

Y1.] © . ARI ISMAIL v. MAHOMED ISMAIL 12 Bom. 608

of it, was not separable from the khots estate. 'That being so, the revenue
due to Government in respect of those lands was secure, after the grant in
khoti was made to the plaintiff’s father, whether the %khot collegted the
. revenue or nof. After making the grant, the Government no longer looked,

{or at all events it was not necessary for the Government to look) to the

kowldars for satisfaction of its revenue demand, but to the Lhot ; and there
can be no doubt that the defendant himself, when lesse of the khoi, at one
time recognized his liability in this matter ; for he paid assessmeni to
Government on some of the lands in suit, which were maphi istava lands,
even when he had failed to collest ifi from two of the kowld,ars, the lands
having lain waste “‘for many years,as the defendant says in his application,
of the 13th December, 1858, to have the lands transferred to his name,
(See Ex. No. 134.) .

It appears that some of the lands in suit are included in the sut:
lands referred to in the ninth gub-clause of the clause of the sanad relating
to the khott grant. That sub-clause affirms the right of sutidars as owners
(mukhtyars) of their lands; and also declares their liabiliby to any future
survey settlement. It is not contended that these lands lie outside the
khoti estate, and apparently they are included in the lands in respect of
which a fixed annual revenue was leviable from the khot. It was nob stabed
to us, in argument, when the suts lands in suit were acquired by the defend-
ant, Perhaps we are not wrong in assuming that these are the lands for
which the defendant says he obtained a lease from the Supsrintendent
of Survey in 1861-62, the maphi istava lands or the greater part of them
having been previously obtained from the Collector in 1859, after the right

of occupancy of the defaulting holders had been sold and bought in by

Government. 1t is not apparently contended on behalf of the plaintiff
that he himself possessed any right, as sutidar, or any other private right,
in any of the lands acquired by the defendant, who seems, in some way not
explained to us by the counsel on either side, to have acquired the [608F
right of a sutidar in respect of certain lands, whether by purchase from
previous sutidars or by taking up land given up by them or otherwise, and
to have had hig right recogmzed at the time of the survey setilement
when the land was entered in his name in the Government books. It is
as khot, and not as - sutidar, that the plaintiff attacks the defendant’s

OQition and he can only succeed, whether as regards the kowli or the
suti land, by showing that the defendant’s a.caumlblons were in contraven-
fion and in fraud of his rights as khot.

Those acquisitions were made, as the- plaint sets forth, while the
defendant was in possession and management of the village as the
plaintiff’s lessee. The first lease or rather kabulayat (Exs. 22 and 28)
was one for five years and was granted in 1845. The second (Ex No.
23) was for three vears and was granted in 1858. But on the expiry of
that lease the defendant continued to be the plaintiff's lesses from year to
year till 1871 ; and the conditions 'of his tenure of the khotship during
that period must be held to have bheen regulated by the terms of
the second lease. By the fifth clause of that lease the defendant bound
himself to “* carry on the management of the village and'render a detailed
account of the balance of the village revenue every year.” It is contended
for the plaintiff thab this engagement to furnish accounts shows that the
defendant occupied the position of a trustee towards the plaintiff, and that
as the plaintiff had a reversionary interest in the kowli and sut: lands, it

wag not compefent to the defendant; when those lands ceased to be the
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property of their former owners, to acquire them on his own account. If
there was a subsisting relation of trusteeship between the parties, then no
doubt this contention would be good; for, under the kkoii system, even in
the Northern Konkan, the kho? has the power to assume for himself the
ocoupancy of neglected and vacated land comprised within the khoti estate.

The estate created by the sanad in the present case was apparently of the

same kind as the k%Zoti estates in the Alibag Collectorate of which a descrip-
tion is given in Tajubai’s Case (1). In the judgmend, in appeal, of the
District Court in that case, which [609] was confirmed by a majority of
the Bench of this Court which heard the special appeal, it is stated that
* the privilege of the khot to enjoy the first refusal of all vacant and available
land in his khotship is a natural incident of his position.” In the judg-
ment of the High Court, delivered by Newton, J., for himself and Arnould, J.,
it is stated that '‘the right to cultivate such waste or other lands as
may bb ab the kkot's disposal, or to give them out in cultivation under such
terms as may be most to bis advantage, must * ¥ be viewed as the
recognized mode of his remuneration for the services rendered.”” And
Tucker, J., who dissented from that jugment, observed that *'in the lands
where the tenant-right existed, the khot would have a reversionary interest,
if the occupant abandoned them, or refused to pay the prescribed rent, and
over the other lands his ownership would be complete.” In the present
case, then, it may be conceded that the plaintiff had a reversionary interest
in the kowl: lands, which had been practically abandoned by their former
owners, and that if the suiz lands were similarly abandoned, or if the former
owners had no right to alienate them without his consent, he had such an
interest also in those lands ; but it does not follow that, while managing
the village as the plaintiff’s lassee, the defendant could not acquire on his
own account thelands in suit. The engagement to furnish accounts of
the balance of the village revenue at the end of each year was, as we read
it, simply an engagement fo furnish the plaintiff with information which
would be of use to him, and which it would be indeed necessary for him to
possess, when he resumed the management of the village on the expiry of
the three vears for which the village was leased to the defendant in 1858.
It imported nothing more than that ; and the whole transaction of which
Ex, No. 23 is the evidence is merely an assignment, in consideration of
a fixed annual payment to be made by defendant to plaintiff, of the rights
and liabilities of the latter, to be exercised and discharged for a certain
period by the former. For that period and thereafter, till 1871, the defend-
ant wag, as he is described in the plaint, the makiadar or tenant of the
plaintiff’s khotship; and though a certain confidence was necessarily reposed
in him in eonnection with & tenaney of this nature, and though he was
{6101 bound jealously and serupulously to protect the plaintiff’s
interests, so far as they were in his keeping, yet he was not bound,
as it seems to us, by the striet rule which prohibits a trusbee from

"acquiring for himself an estate of his cestui gue trust. Indeed, there is a

clause in the Zabulayat, No. 23, which seems to specially authorize such
an acquisition as was made by the defendant in respect of the kowl: lands
in the present case. Clause 7 is in the following terms:—" I will bring
under cultivation and into a prosperous state the waste culturable and
unculturable land of the aforesaid village. 1 will take the proceeds
of the same during the years of my contract. After the expiry
of the years of the contract, you are to take the assessment of the fields

(1) 8 B,H,C.R.A.C.J. 132 (187, 151, 157).
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according to the practice of the village. "I have nothing to do with the
same, I will not let (the village?) or lease to any body for a longer
period than for the period of the contract. IfIlet it, I will make good
the damages you may suffer.”” The earlier part of this clause would

oqually apply to land allowed by an oceupant to become waste during the
" period of the defendant’s tenancy®*as to land lying waste in 1858. If
would apply, therefore, to the kowls lands in suit, and may also have
applied to the sut: lands acquired by defendant. It distinctly permits the
defendant to bring waste lands into cultivation for his own full benefit
pending the lease, and it seems also to permit him thereafter, if himself
the culbivator, or else, the cultivator puf in by him, to retain them on
paying to the plaintiff the assessment “‘according to the practice of
‘the village.” It can scarcely be questioned that, in the present case,
the defendant would have been justified in putting in" some - other
tenant than himself on the lands vacated by the two kowlidars. It would
have been necessary for him. to do so to protect his own interests as
managing khot for the time being, and in order to recover * in the recogni-
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zed mode ” his “ remuneration for the services rendered ” by him in that -

-capacity.. Had he allowed the land fo remaln Waste, he would not only
have suffered loss, as he actually says he did ** for many years,” by having
fo pay the agsessment due on the land to Government, but he would
have neglected also the interssts of the plaintiff himself, who, on
resuming the khotship, ‘would have found this land lying waste [611]
and might have had some difficulty in procuring a tenant forit. By taking
up the land himself, he did not place himself in a gposition inconsistent
with such duty as he owed to the plaintiff, or render himself less fitted to
discharge that duty. As assignee of the rights and powers of the khot
the defendant’s power to grant waste lands to tenants other than himself
by lease is indeed limited by ¢l. 7 to the period of his own leaze. That
restriction seems, however, to apply to any -favourable ferms that
might be granted by the defendant as regards vent, as compared with the
customary rent payable in the village. For the earlier part of the clause
would apparently be applicable alike to tenants put in by the defend-
ant as to the defendant himself. The intention seems to have been
that the defendsnt was either to take up waste lavds himself or pub
in tonants ;—that if he put in fenants on lease, the special advan-
tages of any- leases were to expire with his own lease. The actual
oecupation of land was not, however, to be interfered with; inasmuch

as the tenants were to continue to pay rent, though abt customary
rates, which they could not of course do if any tenancies created by

defendant were to be altogether destroyed on the expiry of his lease. Such

a construction is a reasonable one to pub ou the somewhat obscurely’

worded provisions of cl. 7 of the kabulayat; and the right thereby given
is no more than what, we should think, would ordinarily be conferred on
any managing khot, to enable him, even for a shorb period, to efficiently
discharge hig duties as khot. Such a khot ought, without any express
authorization, to be able to create tenancies in land, even though the
reversionary interest in it is vestedin the person whose lessee he is. If
such a khot himself takes up land, he can do so consistently with the
conditions of the Lhots tenure ; for a khot, as regards lands in  his private
occupation, may be atenant to himself quakhot see Ramchandra Narsmha.
Maha]an v. The Collector of Ratnagiri (1).

(1) 7 B H. C. B. A. C. J. 41 (43).
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‘We areinclined to think that, in the present case, the defendant could,,
without the intervention of the Collector, have taken up the kowl: lands
in suit and become himself the tenant, and [612] that he also could have:
acquired the sut lands from former sutidars or taken them np, if waste,
without the intervention of the Survey Superintendent. The circumstance:
that, when acquiring the lands, he invoked assistanee for which there may
have been no legal authority, would not, however, invalidate his tifle, if
it cannot be impugned on other grounds.

It is 1mpugned on the ground of fraud ; and no doubt, if the
imputation of fraud is established, the defendant cannot retain any advant-
age he may have acquired. As we have said, though the defendant was nob
a trustee, yeb a certain confidence was necessarily reposed in him as a
tenant ; and the question is whether he, ag plaintiff’s tenant, bas “ in a
secret manner, for his own advantage,” sacrificed the plaintiff’s interests.
If so, then he cannot be permitted to hold any advantage he has -
acquired by such means. (See Story’s Equity Jurisprudence, s. 823). That
is the rule to be applied to the case, and there is no evidence a.pparently to
justify our ﬁndlng that the defendant acted in a surreptitious or secret
manner in acquiring the lands in. suit. He was bound, no doubt, to
pay the assessment on the kowl: lands ; and if his own wilful or negligent
omission to pay the assessment had occasioned the sale by the Revenue
authorities and he had then purchased, he would then in equity be treated
ag trustee of the land purchased by him-—DBaikirishna Vasudev v.
Madhavrav Narayan (1). But that was not the case here. He brought
the omission of the kowldars to pay him assessment to the notice of the
Revenue authorities, but not apparently with the object of causing the
land to be sold. The right of occupancy seems already, when he made
his petition of the 13th December, 1858, to have been sold (see Ex.
No. 134) by the Revenue authorities, although the iand formed a parb of
the khoti estate. There is nothing to show that the defendant caused the
land to be sold. He applied to have it transferred to him ;—unnecessarily,
so far as we can judge in the present case, to which the Collector is no
longer a party;—and, after enquiry, the land was granted to him in
preference to another applicant, because he was willing to pay assessment
for the then current [613] year when taking up the land. His action in
applying to the Revenue authorities may have been unnecessary, but it
was not secret; and is rather, as it seems to us, a sign of his good faith
than of any fraudulent intent. He may well have thought that an
application to the Revenus authorities was necessary in the case of land
granted by Government on special terms before the grantin khoti was
made to the plaintiff. And his action, as we have already said, was
distinetly to the advantage of the plaintiff. It cerbainly placed the
plaintiff in no worse position than he “was when the original kowldars

- were in occupation ; and it may place him in a better position, if any rent

higher than the full Governmenh agsessment should now be leviable from

* the defendant.

Nor can we find tbhat, by obtaining the transfer to himself of certam

‘sust lands, whether from former sutidars or otherwise and obtaining an

acknowledgment from the Superintendent of Survey of his right to retain . :
the possession of those lands, if that was really what he did, he acted
secretly or sacrificed the plaintiff’s interests, though it is quite possible
that the action of the Superintendent himself may have had no warrant

(1) 5 B. 3.
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’in Iaw. As to that, or, as we before said, as to the rents legally leviable
from defendant, we decide nothing.

We are of opinion that no ground has been shown for ousting the
defendant from the lands in suit; and that finding is sufficient for the
decision of this case. The decree of the lower Court is reversed. The
plaintiff’s claim is rejected with costs throughout.

Decree reversed.

12 B. 614
1613 APPELLATE OIVIL.
Before Mr. Justice Birdwood and Mr. Justice Parsons.

NARO PANDURANG AND OTHERS (Original Defendants), Applicants v.
MAHADEV PURSHOTAM (Original Plaintiff}, Opponent.™
[24th November, 1887.]

Jurisdiction—Civil Court’s jurisdiction over suits in respect of an injury caused by
exclusion from an hereditary office—Bombay Hereditary cffices’ Act (III of 1874),
s. 40—Election of an officiator—Free election—Agreement in restraint of free
election—Act X of 1876, s. 4—1ts appliteation to suits between private persoms.

The plaintiff and his"co-sharers in a kulkarni vatan entered into an agreement
in 1869 for the performance of the duties of the wvatan by the several sharers in
turn, The agreement prov1ded that if any of the sharers prevented the nomina-
tion of a sharer to officiate in his turn, he should pay Rs. 100 as damages to
the person thus excluded from office. . The plaintiff alieged that in 1883 it was
his turn to officiate, that the defendants instead of electing him in accordance
with the agreement, nominated 'anothet person, who was confirmed in the
appointment by the Collector. The plaintiff, therefore, sued the defendants to
recover Rs. 100 as damages for breach of the agreement of 1868.

Held, that the agreement could not be enforced by a civil suit, as-it was op-

posed to the policy of . 40 of Bmbay Act III of 1874, which contemplates a frea

~ election of an officiator by the whols body of reglstered representative vatandars

to whom the Collector issues his nctice —an elechlon unfettered by any ptomlses
made Yeforehand by any of the sharers.

Held, also, that a suit in respect ofany injury caused by exclusion from office
or service is barred by ths second paragraph of cl. (a) of s. 4 of At X of 1876,
Having rega.rd to the wording of the several clauses of s. 4, the bar therein
provided is not limited to suits against Government, -

THIS was an application under s. 622 of the Code of Civil Procedure -

{Act XIV of 1882).

The plantiff sued to recover Rs. 100 as damages for breach of an
‘agreement dated the 30th December, 1869. Hae alleged that the defendants
were his co-sharers in the kulkarni vatan of Gopalpur ; thatin 1869, when
the vatan register was prepared, all the co-sharers in the vatan entered
into an agreement to the effect that the duties of the vatan should be per~
formed in turn by the several sharers, and that if any sharer prevented the
nomination of any co-sharer to officiate in his turn, he was to pay Rs. 100
a8 damages to the person thus excluded from office. The plaintiff further
alleged that in 1883 it was his furn to officiate ; that the defendants [615]
-objected to his nomination, -and induced the Collector to appoint another
person, thereby acting in direct vxola.mon of the agreement of 1869. Herce
$he present suit,

* Application under Exttaordina,ty Jurisdiction, No. 103 of 1887, -
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