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We mﬁsh therefors, confirm the- decree, exceptso far as it declares

MARCH 15. that the respondent is entitled to cut the timber on the tncultivated and
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forest land, and declare that the respondent is'not so entisled. Parties to
pay their own costs througbout. ‘
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice
Nanabhai Haridos.

'

SHANKAR GOPAL AND OTHERS {Plaintifts} v. BABAJI LARSHMAN
AND ANOTHER, {Defendants).™ [5th April, 1888.] )

Vatandars' ( Bombay) Act, 111 of 1874, s. 10—Decree —Execution—Transfer of vatan
property from one not vatandar—Construction—CQollector’s certificate prohibiting
delivery of decreed property—Practice—Procedure.

The plaintiff Shankar and his brother, who were vatandar deshpandes, sued to
redeem a certain property alleged to have been mortgaged by their  undivided
paternal aunt to the defendant Babaji. Babaji objected, on the ground that the
plaintiffs were not the heirs of the widow, who had left a daughter. The daughter
was joined as co-plaintiff, and a decree passed in her favour, and that decree
was confirmed by the ' Special Judge. The plaintiffs being dissatisfied with this
decision, applied to the Collector for the issue of a certificate, under s. 10 of
(Bombay) Act IIT of 1874, prohibiting the property from passing out of the
family, The daughter in the meanwhile obtained possession of the property
under the decree. Subsequently the certificate applied for by the plaintiffs was
filed by them. The lower Court, feeling doubt as to whether the Collector

- could legally issue the certificate a.nd how far it would opsrate, referred the case
to the High Court. -

Held, that the Court should not act upon the certlﬁcate of the Collector. The
effect of the decree being to transfer the property from the mortgagee, who was -

. not a vatandar, to the daughter, who, according to the Collector’s certificate, was
also not one, s. 10 of (Bombay) Act 1II of 1874 had no application. The Collector,
ifhe thought proper, should take procesedings under s. 6, cl, (1), of the Aoct,

[F., 13 B. 343 (347).]

THIS was a reference by Rav Saheb Ramechandra Balkrishna Chitale,
Subordinate Judge of Sangola and Malsiras, under s. 617 of the Civil
Procedure Code (Act XIV of 1882). :

The plaintiffs Nos. 1 and 2 sued in the Subordinate Judge’s Court at
Sangola to redeem certain land from defendant No. 1, fo whom they
alleged it was morbgaged by their deceased parbernal aunt. one degree
removed, who lived united with them and died leaving no heirs nearer
than themselves: ~Defendant No. 1 pleaded that plaintiffs Nos. 1 and 2
were not the heirs of the deceased mortgagor, as she left .a daughter
surviving ber.. The daughter was accordingly made plaintiff No. 3 with:
het own consent, and the case was proceeded with to judgment, which
wasg delivered on the 12th August, 1886, in favour of plaintiff No. 3. [551]
Nos satisfied with this decision, plaintiffs Nos."1 and 2 applied for revision
to the Special Judge, who confirmed the decree on the 21st April, 1887.

"' Belore the decree was confirmed by the Specia.l J udge plaintiff
No. 1 applied to the Collector of Sholapur praying for the issue of the
cerblﬁcate under s. 10 of the Vatan Act (Bomb&v) No, IIT of 1874 on
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the ground that the property was deshpandeinam, and eould not pass,
as such, out of the family of the vatandars. The certificate was granted
accordingly and senb to the Subordinate Court at Sangola, in order that the

decree might ba cancelled. It was dated the 22nd March, 1887, and was®

received in the Subordinate Judge’s Court on the 27th. Before the issue of

this certificate, plaintiff No. 8 applied for possession of the property

decread to her, and it was glven her on the lst February, 1887.

The Subordinate Judge referred the followmg questions to the ngh
Courb for its decision :—

* Whether plaintiff No. 3.is a vatandar within the prowsmns of"

the Vatan Act (Bombay) No. III of 1874 ?
“Tt so, whether the Collector can legally issue his cortificate

under 8. 10 of the Act when the service in respect of the vatan has
become commuted ? -

3. “If so, whether the certificate can operabe in favour of
plaintiffs Nos. 1 and 2 beyond the cancellation of the decrse ?

4. "It so, whether plaintiff No. 3 can be ousted of her possession
given to her before the issue of the certificate and properly made over to
plaintiffs Nos. 1 and 2, because of it instead of the mortgages ?

5. “ Whether the Amending Act (Bombay) V of 1886 can opetate
retrospectlvelv against plamblff No. 8, to depriveher of her righfts vested

in her before the passing.of it, by posbpoumd her suscession bo all tbe :

male heirs of the vatandars?

"The Subordinate Judge’s opinion on the first point was in the
affirmative, and on the second, third, fourth and fifth in the negative.

[852) Mahadev Bhaskar Chaubal, for plaintiffs Nos. 1 and 2.—The
plaintiffs are the rightful heirs of the-original mortgagor, their aunt, who
was tnited with them. The Collector rightly issued to them the certificate,
and the Civil Court ought to have estopped execution of the decree under

" g.10 of the Vatandars’ (Bombay) Act III of 1874. TUnder this Act a -

female cannot ‘succeed to the vatax, and the plaintiff being the daughter
of our aunt could not succeed. The vatan property is inalienable,
whether services are dispensed with or not, and the circumstance that
services have been commuted, does not change its na.ture—Janga'ndas
v. Imdad Ali(1).

Balaji Abagi Bhagvat, for plaintiff No. 3.—Whereservices are dispensed
with, the vatan property is alienable. A daughter is an heir: see s. 4 of
{Bombay) Act III of 1874. The father of the plaintiff wasa vatandar
and was succeeded by his widow. Section 4 of the Act, as also the amend-
ing Aet V of 1886, s. 2, include her in the definition of vatandar,
though her succession is postponed. My client was a vatondar, and the
Collector could not issue the certificate under s. 10 of the Act, . which

applies in cases where the property alienated is in the possession of & -

vatandar. Here the mortgagee was not a vatandar, and the section "has
no applieation.

Vasudev Gopal Bhandarkar, for the mortgagee, conteaded that should
the certificate of the Collector be held valid, his client would be entltled
to possession. .

(1) 6B.21L. . .
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, * SJUDGMENT.

) SARGENT C. J —The effecs of the decres of the 21st April, 1887,
was to transfer the vatan property from the mor!;gagee to the t;hlrd
plaintiff, who, according to the Collector’s certificate, is nota vatandar,
But the mortgages himself wasnot a vatandar, and under such circum-
stances we do not think that the decree was within the contemplation of
s. 10 of (Bombay) Aet III of 1874, the objees of which was to give practical
effect to the prohibition - against alienations by wvatandars as provided
by ss.5 and 7. The Court should, therefore, not act upon the certificate of
the Collector, but leave him to take proceedmgs if he thinks proper, under
8. 6, cl. 1. Under these circumstances it is not necessary to answer the
ofher questions.

12 B. 553;13 Ind. Jur. 109.
‘ - [653] APPELLATE OIVIL. :
Before Sir Charles Sargent, Ki., Chzef Justice, and Mr. Justuce
Nanabhm Haridas.

NARWANDAS RAMDAS (Plamtzﬁ’) v. SAHEB HUSEIN (Defendant) *
: : [9th April, 1888] ‘

‘ Practice—Minor,” suit against-Nazir appmnted guardian ad litem— Power of Court

to direct fee to be pard by plaintiff for communication with natural guardmn——cwu
Procedure Code (dct XIV of 1882), s. 458—Procedure

There is no power in the Court to order a pla.mtlﬁ to pay a fee for the putpose

of enabling the Nazir, who has been appointed guardian ad litem, to put himself

© in communication with the natural guardians and other frlends but the Court

may refuse to go on with the suit if it should be of opinion that the Nazir has

been una.voxdably prevented from: making himself acquainted with the casa
against the minor.

In a suit against a mincr resxdmg in a Native State ata distance from the
Nazir of the Court, who was appomted guardian ad litem, a.nd the Nazir was
prevented from canductmg the minor’s defence withont incurring expense which
the plaintiff refused to pay.. -

Held, that the Court, if it chose, might cancel the appointment of the Nazir:
as guardian ad litem under s, 453 of the Givil Procedure Code (Act XIV of 1883),

[R 98 B, 626 (628) ; 22 M. 314 (816).]

THIS was a reference by Rav Saheb Vvaukabrav Rukmangad
Inamdar, Subordinate Judge of Bijapur, under 8. 617 of the Civil Proce-
dure Code (Act XIV of 1882). ,

The facts of the case were stated as follows :—

*One Narayanaas bin Ramdas sued one Gaffur Saheb a minor,
as the son and heir of Saheb Husain, the deceased executant of a.
bond dated 12th September, 1884, to recover Rs. 20 as principal
and Rs. 11-14-0 as interest=Rs. 31-14-0, with costs from the estate
of the deceased. The bond sued on was said to have been passed af
Bijapur, and the cause of action was said to have accrued within the
]urlsdlctlon of the' Subordinate Judge's Court * at’ BlJa.pur "The minor de-
fendant is residing with one Chandabi, his sisber, in the Miraj State outside
British India, and no other person is said to be living in British India who

o * Civil Reference - No. 4 of 1888,
- . 852



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 

