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Civil Procedure Code, and, as such, void on account of want bf sanction by
the Court which had passed the decree. ' '

If the bond sued upon be regarded as one in consideration of the havala,
there was no consideration for it ; the havala itself was void for the reason
above mentioned.

If it be regarded as an agresment for the satisfaction of the decree, it »
comes under para. 2, s. 257A of the Code, .and is void for want of the
Court’s sanction. :

For these reasons, we consider the whole bond to be void.

12 B. 501.
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Before Sir Charles Sargent, Kt., Chief Justice, and
. Mr. Justice Nanabhat Haridas.

JucALbASs (Original Defendant), Appellant v. AMBASHANKAR
AND ANOTHER (Original Plaintifis), Respondents:*
o [1st March, 1888.]

Ltmdlord and tenant—Sale by landlord of land hald by tenant —Fraud in such sale—
Suit by purchaser against tenant —Plea by tenant impeaching sale by his landlord
~—Limitation.

The defendant was tenant of the lands in dispute under a lease dated 22nd
June, 1875, In 1878 his landlord sold the lands to the plaintiffs by - registered
deed, but in 1879 complained to the Mamlatdar that he had been cheated by the
plaintiffs, who, he alleged, had not paid the purchise-money. This allegation
the plaintiffs denied. :

[802] In September, 1831, the defendant brought a suib against the plaintiffs,
in which he prayed for a declaration that the sale of the land to the plaintiffs was
fraudulent, and that no consideration had been paid. This suit, however, was
withdrawn by the defendant on the 155h November, 1881, with leave to bring a
fresh suit, but no fresh suit was brought by him within three years from Novem-
ber, 1881, nor was any suib brought by the plaintiffs’ vendors to set aside their
sale to the plaintifis. :

In 1888, the plaintiffs brought this suit against the defendant, to recover
Rs. 960 as arrears of rent for four years for the lands described in their plaint.
They alleged that the lands ir question had been sold to them on the 12th
September, 1878, and that the lands mentioned in their plaint had been leased on
the 22nd June, 1875, to the defendant by their (the plaintiffs’) vendors, and that
in that lease the defendant had contracted to pay Rs. 240 annually, The defend-
ant in his defence again raised the question whether the sale to the plaintiffs
wag not fraudulent and withoub consideration,

Held, that the right of the defendant to plead as a defence to this suit, that the
plaintiffs’ purchase of the 12th September was fraudulent and void, was barred.
As a tenant he had no independent right to impeach the sale ‘by his own land-
lords. Ha could only do so with their consent, assuming it to be still open to them.,
) to impeach it. But their complaint to the Mamlatdar in 1879 showed that they
v+ were then acquainted with the facts which entitled them to set aside thesale,

and by the end of 1882, at the latest, their right to file a suit for that purpose
was, therefore, barred. Their right to impeach thesale by suit being thus barred
their tenant (the defendant) could not be allowed to impeach it as a defence to
an action by the plaintiffs.

[R., 16.B. 1 (8) ; 17 M. 255 (256) ; 29 M. 1 (12) ; 30 M. 169 (178)=2 M.L.T. 4=17 M.

L.J.)lg ; 7 Bom. L.R. 772; 4 C.L.J. 334 (337); D., 14.B. 222 (225) ; 28 B. 639
(642).1 . e : . . . s
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THIS was a second appeal from a decision of W. H. Horslev, Acting
Asgsistant Judge of Broach.

The defendant was tenant of the lands in dispute under a lease dated
92nd June, 1875. In 1878 his landlord sold the lands to the plaintiffs by
registered deed, but in 1879 complained to the Mamlatdar that he had been

cheated by the pla.mtlffs who, he alleged, had not paid the purchase -money. -

This allegatlon the plaintiffs denied.

In September, 1881, the defendant brought a suit against the plaint-
iffg, in which he prayed for a declaration that the sale of the land to the
plaintiffs was fraudulent, and that no consideration ' had been paid.

This suit, however, was withdrawn by the defendant on the 15th--
November, 1881, with leave to bring a fresh suit, but no fresh suit was °
brought by him within three years from November, 1881, nor was any -
suit brought by the plaintiffs’ vendors to set aside their sale o the

plaintiffs.

[503] In 1883 the plaintiffs brought this suis agamsb the defendant -

to recover Rs. 960 as arrears of rent for four years for the lands described

in the plaint, alleging that the said lands with other land had been sold *

5o them on the 12th September, 1878 ; thab the lands mentioned in the

plaint had been leased on the 22nd June, 1875, to the defendant by their -
{(the plaintiffs’) vendors; and in that lease the defendant had contracted

to pay Rs. 240 annually. The defendant in his defence again raised the
question, whether the sale to the plaintiff was not fraudulent and without
consideration. Some members of the family of the plaintiffs’ vendors

applied to be made co-defendants. The Court of first instances, however, :

rejected their application, and awarded the plaintiffs’ claim.

The defendant appealed to the Assistant Judgs, who vaned the decres

of the lower Court with the following remarks : —
ok %k

and witHout consideration, and certain members of the vendor's family
apply to be made defendants, in order that as defendants they may raise
an issue which they could not raise as plaintiffs. It appears to me thab

they are estopped from so doing. - They have by their omission to sue

intentionally permitted the plaintiffs to believe their sale to be admittedly

true, and to sue for rent thereon, and they cannot now he allowed to deny |

the truth of the sale-deed. The suit between them and the plaintiffs to
sob aside the deed of sale is barred by limitation * * * *  They
bave allowed the period within which they could do so to go by.. The

defendaat, as the tenant of the plaintiffs’ vendors, cannot deny their title, .

or that of the plaintiffs derived from them, and it is, therefore, unneces-
sary to go into the second point * * *, I amend the decree of the
Subordinate Judge and award the plaintiffs Rs. 720 as rent for three
years % ES * )

From this decxslon the defendant preferred a second appeal to che
High Court.

Gokuldas Kahandas, for the defendanh —The right of the defendant
to impeach the purcha.se of the plaintiffs as fraudulent is not barred.
His possession was prior to plaintiffs’ purchase and [50%] not under a
subsequent agreement. The withdrawal of the suit does not operate as
an estoppel—Raghubar Dayal v. Bhikya Lal (1).

(1) 12 C. 69
819
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Manekshah Jehangirshah; for the plaintiffs.—The defendant’s lessors.

‘became aware of the fraud in 1879 when they complained to the Mamlat-

dar, and at the latest they could sue to set aside their desd of sale in
1882. Their right to sue having lapsed, neither they nor the defendant, .
who is their tenant, can impeach the sale. Moreover, the defendant with- -
drew his forimer suit to -have the sale declared fraudulent. He cannot
now impeach the deed.

JUDGMENT.
‘SARGENT, C.J.—Woe have already decided that no case of estoppel

" arises on the evidence against the defendant; but the important question

still remains, whether the defendant was debarred by the Limitation Act
from pleading that the plaintiffs’ purchase of 12th September, 1878, was

null and void for want of consideration and on the ground of frand. As

defendant was admittedly the tenant of the Ratansang Gokaji family, of

whom the plaintiffs’ vendors were members, he had no independent right to

impeach the sale by his own landlords, and could only do so with their
consent, agsuming it to be still open to the latter to impeach it. It is not

disputed that he has such consent; and the question, therefore, for consi-~

deration is, whether the plaintiffs’ vendors ecould now 1mpeach their own

sale-deed.

It has been found by the Assistant Judge that as early as 1879 the
vendors complained before the Mamlatdar that they had been cheated and
had not received consideralion, and it may, therefore, be assumed that-
they were then acquainted with all the facts entitling them fc set aside
the sale. By the end of 1882, at the latest, their right to file a suit for
that purpose weuld, therefore, have been barred. The circumstance that
they were in possession through their tenants could not affect the appli-
cation of the Act. They would be equally bound to take proceedings to-
sot aside the sale-deed within the time limited by the Act. Their right
to impeach fhe sale by suit was, therefore, barred, and under these
circumstances we do not think their fenant can be allowed fto plea.d the-
invalidity of the sale in de[ence to an action to recover possession from
him.

[505] We must, therefore, reverse the decree of the Court below, and
send back the case for a decision on the merits, having regard to the issues
in the Court below other than No. 1. Costs to abide the result. '

Decree reversed.
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