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1887  are manifestly abusing their powers......the Court will say lt is not & fair and
OcT. 5,  honest judgmens, and will no$ allow m - These cases define with clearness
A;I::BL- what diseretion a public body may use and at what point the interference

of the Courts iz justifiable. In the present case, the Courts below have found

LATE  that the order of the commissioners was not an unreasonable one. That
CrviL, is a question of fact rather than of law ; but we coneur in the view faken
12 8—490 by. t}?e Courts be}low, and we do not think that the authority of the com-

+ #¥% migsioners was in any way affected by the circumstance that the proposed -
erection might be an encroachment on vrivate rights subjecting the
plaintiff to an action by the persons injured. ’

Ag to the balecony proposed to be thrown ouf over the street, tbe
section (17) of the Act which vests “ streets ” in the Municipality, though
. it gives perhaps only a limited estate, vet gives not merely the bare
surface of the ground, but so much above [486] and below it as is
requisite or approprlate for the preservation of the strest for the usual and
intended purposes \see Coverdale v. Charlion (1) and Lord Bramwell
cited by Brett, M.R., in Wandsworth Board of works v. United Telephone
Company (3). It is obvious that if the column of space standing over a
street were occupied by projections, the: interception of air and light
would greatly impair the use of the area as street. So far, therefore, ths
column of space is vested as part of its property in the Municipality, and
the commissioners were justified in forblddmg the plaintiff to occupy ib
with his ba.lcony, and thus begm a sories of encroachments which might
eause serious mischief.
For these reasons we confirm the decree of the District Court, w1th
costs of the Municipality as against the pla,lntlff :

Decree confirmed.

12 B, 436.
APPELLATE CIVIL.
Before Mr. Justice Nanabhai Handas and Mr. Justwe Jardine.

ZIAULNISA BEGAM AND ANOTHER ’Omgmal Defendants) Appellants
v. MOTIRAM AND ANOTHER {Original Plaintifis), Respondents
: [126h January, 1888.]

flhe Nawab of Surat Act XVIII of 1848, 8. 1— Sue forth,” meaning of——Constructwn—
Sanction obtained after suit ﬁled
The expression *‘sue forth " in 5. 1 of Act XVIII of 1848 does not mean to sue
for and to obtain so as to make the consent of the Governor a condition precedent
to the institution of a suit.
Accordingly where the grandda.ughter of the Nawab of Surat was sued along
‘with her husband without previously obtaining the reguired consent, and it was
contended that the suit was irregularly instituted, and the proce dings thereunder
~.void.
Held, that the suit was rightly instituted, such a consent not being a condltmn
precedent to tha filing of the suit. ‘ .

{R., 21 B. 851 (364)] ! S ,
THESE were second appeals from the declslon of E. M H Fulton,,
Acbmg Dlstrlct Judge of Suraf. ’
o * Second Appeals Nos, 895 and €64 of 1884,
(I)L R 4Q B Div. 104._ ’ . (2) L. R, 13Q B. Dlv. 913. '
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 [497] The plaintiffs sued to recover thesumof Rs. 755-7 from tha
first and second defendants, or, in the alternative, from the third defendant.
The first defendant was the granddaughter of the Nawab of Surat, and

the second defendant her husband. The third defendant was the agent’
of the first and second defendants alleged to have been authorized by them'

o carry on pecuniary dealings on their behalf.

‘ The plaintiffs presented their plaint on the 23rd September, 1882,
without previously obtaining the consent of Government. On the 30th
November following they filed the consent embodied in Government
Resolution No. 5593 of 21st November 1882, and a sum mons was' subse-

quently issued to the first defendant. Some doubt having been entertained

as to the sufficiency of the consent s0 filed, a.nother one was obtained aud‘
filed on the 19th January, 1883.

The suit was then proceeded with.

At the outset it was conteaded (inter alia) for the first defendant thiat
"the Court had no'jurisdiction to receive the pla,lnt on the day it was filed,
as the ingtitution of the suit without the previous consenﬁ of Government
wag tantamount to * sumg forth a writ or process” within the contem-
plation of the provisions of s. 1 of Aet XVIII of 1848 (1) and. thab
the subsequent sanction had no retrospectlve effect.

Both the lowsr Courts disallowed the confention, and awarded the
plaintiffs’ claim as against the first an1 sscond defendants.

The defendants preferred a second appeal to the High Court,

Shantaram Narayan, for the appellants. —The instibution of the
suit was bad for want of consent of Government.” On theday on which
it was filed the suit had long been barred. The Subordinate Judge let
it remain pending till the consent was filed and did not proceed with
it, and so the plaint remained [498] pending before a Court which had
no jurisdicbion, and it was barred when the consent was filed. The
expression ' sue forth” in s 1 of Act ‘X VIII of 1848 means to sue
for and obfain, and, therafore, befors the plaintiffs could legally sue

. the defendants they were bound to obtain the  consent. The subsequenb
congent had no refirospective effact, rmd the whole procedure is ab initio
void.

Gokuldas Kahandas, for the respondenbs.—It has been held by the

Division Bénch of this Court in' appeal No. 68 of 1884, decided on the
4th May, 1887, that no previous consent iy necessary under the
provisions of s. 1 of Act XVIII of 1848. The expression ‘‘sus forth”
does not mean to sue for and obtain, as contended for the appellants, bub
bars the issue of any process or writ without such consent. The summons
in this case was issued subsequently to the filing of the consent. The
proceedmgs in the smb are good.

JUDGMENT.

PER CURIAM.—The contention raised in the present case is as to the
meaning of the expression ‘* sued forth ".ins. 1 of Act XVIIT of 1848,

(1) Section 1,— No wnt or process shall be sued forth or prosecuted against the
person, goods or property of the several persons * ¥ % %  wupless with the
consent of the Governor of Bombay in Council first obtained * ¥ ¥ gandany
writ or process sued forth or prosecuted against the person, goods, or property of the
said several persons or any of them w1thout such conaent as aforesmd shall ‘be utterly
null and void, . S
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That section provides that no ** writ. or process shall be sued forth or
prosecuted K unless with the. consent of the Governor of Bombay
in Couneil first obtained.” The expression “* sued forth,” it is contended,
means ' to sue for and to obtain,” and that, therefore, the institution
of the suit in its inception was void, and the consent subsequently
obtained did not cure the defect. The construction thus sought to be put
upon the expression “ sued forth,” so as to make the consent a condition
precedent to filing a suit, is, in our opinion, not correct. In similar
enactments where such a condition is made precedent, the Legislature
has clearly expressed their intention. Act XVII of 1873 (Nawab
Nazim’s Debts) bars by s. 11 “ suits *” and ** process”’ against the person.
or property of person for whose benefit it has been made, unless with the
consent of the Governor-General in Council, Similarly does Act XX of
1873, 8. 2 (The Princeof Arcot’s Act) (1). Had the intention of the
Legislature been that such consent should be previous to filing a plaint
tinder the Act, instead of the expression *‘ sued forth,” ** sued for ”* [499]
would have been used.. The same inferpretation on the section has been
put by the Division Bench of this Court (2). In the present case the
consent, though it:was obtained subsequently to the filing of the plains,
did not, in our view of the section, vitiate the proceedmds. We must,
therefore, confirm bhe decree with costs S

. - . © 12 B. 499,
APPELLATE CIVIL.
Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine.

VISHNU VISHWANATH (Plaintif}) v. HUR PATEL AND OTHERS
(Defendants).* [9th February, 1888.]

Civil. Procedure Code (Act XIV of 1882), 5. 257 A—Decree—Havala or undertaking bu

) a third party to pay decresd debt for the julgment deb'or—Agreement incorporating
the havala, in substitution of . thedecree, capable of execution at the date of the
agreement—Smt on such agreemient.

The plaintiff obtained a money de:ree against the defendant Huar Patel, and '
in execution thereof attached his property. Thereupoun, at Hur Patel’s request,
five persons gave a havala or oral undertaking to pay the amount of the decree,
and the attachment was removed. It appeared that some payment was made
‘under the havala. Subsequently Hur Patel and the defendants Nos, 2 and 3

- executed a bond to the plaintiff reciting the havala, the paymens thereunder, and
agreeing to pay the amouns of the decree with interest. = Neitker the havala nor

" the bond was brought to the notice of the Court for sanction, and the decree,:
which was capable of execution, was then destroyed. The plaintiff now sued to
recover the debt due under the ‘bond. - Ths District Judge was of opinion that
the part of the bond which contained a promise to pay interest was void, but that
in respect of the principal amount of the decres it was not void. On reference to
the High Court,

Held, that the whole bond was voxd The havala was an agreement such as is
contemplated in paragraph 1 of s. 257A of the Civil Procedure Code (Act XIV of
1882), and was void for want of sanction of the Court under that section. The’
bond, regarded as one in consideration of the havala or as an agreemeént for
satisfaction of the decree was also void under paragmph 2of the same section for
a similar reason. - .

* Civil Reference No, 45 of 1887

(1) See Btoughton s Civil Procedure Code, p. 60 (ed. 1877).
(2) Appeal No, 68 of 1884 decided on 4th May 1887,
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