12 Bom. 487 = INDIAN. DECISIONS, NEW' SERIES [Vol.

t

1887 L B 12 B, 186

ocr. 4. - - APPELLATE CIVIL.

APPEL- Before Mr. Justice West and Mr. Justice Birdwood.
LATE a —_— ‘

Orvin,  PITAMBER VAJIRSHET (Original Defendent), Applicant v. DHONDU

e NAvLAPA (Original Plaintiff), Opponent.® [4th October, 1887.]

: ' Jurisdiction—Appeal—Suit cognizable by a Comi of S8mall Causes—Act XI of 1855,
ss- 2, 6, 12, 21—Act XIV of 1869, s. 98—Subordinate Judge invested with
small cause powers— Final decision,

The plaiutii?f sued to recover Rs. 5 as damages for the wrongful removal of a
tree. Th.e suit was filed in the Court jof a Second Class Suhordinate Juige,
who was invested, under Act XIV of 1869, z. 28, with the jurisdiction of a
Judge of a Court of Small Gauses.

"The cage, w}:ich wag in itself of the nature of a small cause, was. however.
tried as an ordinary suit according to tha rules of the Civil Procedure Cods. The
8ubordinate Judge rejeated tha plaintif’s ‘elaim. An aopeal was made to the
Dlstrlc}; Court, which reversed the Subordinate Judge’s decres, and awarded’
4the claim, - :

Held, that the suit having really been a small cause, no apoesal lay to the
District Court, though the Subordinate Judge did not use the procedure of Act
XI of 1865. Having the Small Cause Court jurisdiction, the Bubordinate
Judge must be taken to have dealt with the case under that jurisdietion, even

- if he was not quite alive to it at the time. )

A suit taken cognizance of under g1, 2, 6 or 12 of the Mofussil Small Cause
Court- Act (X1 of 1865), does not cease to be a suit tried under the Act, because
of [487] some divergence from its summary vrocedure. A surplusage of form’
and elaborateness does not change the character of the decision for the purpse,
of its finality.

. Section 28 of the Bombay Civil Courts’ Aot (XIV of 1869) does not, when
- jurisdietion ig given under it, necessarily divide the Court into two separate
Courts ; but still it creates an additional and distinat jurisdiction.

8ince Act IX of 1887 camse into force, the Court i3 to bs regarded as two

Courts in such cases. :

{R., 33 B. 664=11 Bom. L.R. 817 {821); 5 Bom. TR, 398 (403); U.B.R. (1907),
. 2nd Qr., Provincial Small Cause Court Act, 16.] :

THIS was an application under s. 622 of the Code of Civil Procedure
(Act XIV of 1882). ' .

The plaintiff sued to recover Rs. 5 as damages for the defendant’s
wrongful aet in cutting and removing a tree from his land.

The suit was filed in the Court of the Second Clags Subordinate
Judge at Mahad, who was invested with the jurisdiction of the Judge of a
Court of Small Causes under s. 28 of Act XIV of 1869. -

The Subordinate Judge dealt with the case as an ordinary suif
according to the rules of the Code of Civil Procedure. He found that the
tree did not belong to the plaintiff, and rejected his claim.

The plaintiff apvealed to the District Judge, who reversed the decision
of the Subordinate Judege, and awarded the vlaintiff's claim. :

Thereupon the defendant applied to the High Court, under its extra-
ordinary jurisdiction, for a reversal of the appellate Court’s decree, on the
ground that the suit being one cognizable by a Court of Small Causes, the
decision of the Subordinate Judge was final, and that, therefore, no apeal
lay to the Distriet Court. :: ' Ll RN S

. A ruli nisi was izsned, ealling npon the plaintiff to show cause why
the decree of the District Court should not be sef aside as ulira vires. .

* Application No, 76 of 1887 under extraordinary jutisdicfsion. ‘
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Shamrav Vithal, for the plaintiff, showed cause.—The suit’ was
not.tried as a small cause.” Tha Subordinate Judge did nnt axercies the
jurisdietion vested in him under s. 28 of Act XIV of 1869. He tried the
" case according to the rules of the Civil Procedure Code. . Section 21 of
Act XI of 1865 does not, therefore, apply. The decision is final only.
when the case is [488] tried .under the procedure laid: down in Act
XTI of 1865. - Refers to Damodhur Timagi v. Tmmbak Sakharam (1); Mal
hari v. Narso Krishna (2).
The latter case shows that a Subordma,fe J udge invested with small
“ecause powers under 8. 28 of Aet XIV of 1869 isnot to ba ‘regarded ag
Judge of two Courts, though he exercises a:double  jurisdietion. He

remains Judge of a Subordinate Court, and, therefore, his decisionin a case.

tried by him as an ordinary suit is appsalable. The defendant did not
object to the jurisdiction of the District Court at the hearing of the appeal:
It is now too late to challenge the District Court’s jurisdiction. And this
Cours as a Court of Revision is not compstent to entertain the objection.
Refers to 8. 11 of Act VII of 1887. .

Naragan Ganesh Chandavarkar, for the defendant, was nob called on

JUDGMENT.

WEST, J.—Inthis case the plaintiff sued for damages for the wrongful
removal of a tree. The Court of first instance rejected his claim, which

was in itself of the nature of a small cause, but which the Suhordinate .

Judge, though invested with the jurisdiction of 2. Judge of a Small Cause
Court, tried according to the rules of the Cods of Civil Procedure. An appeal
was made to the Distriet Court, which reversed the Subordinate Judge’s
decree and awarded the sum claimed, Rs. 5, with costs.

To the objeetion now raised, that no appeal lay to the Distriet Cours,
it is answered that ag the Subotrdinate Judge did not use the procedure of
Act XTI of 1865 in trying the case, he must be held to have tried it under his
orlinary jurisdiction. Hence it is urged'it was not a_ case to which s. 21 of
the Act or indeed any section of it apolied, and, therefore, under s. 540 of
the Code of Civil Procedure, the appeal was properly admitted. But though
8. 28 of Act XIV of 1869 does not, when ‘jurisdietion' is given under it,
netessarily divide the Court into two sevarate Courts, it still creates an
additional and distinet jurisdiction, - (Under the recent Act IX of 1887,

33, the Court is to be regarded as two Courts in such cases.) The
[489] Small Cause Court jurisdiction is in its naturs exclusive. This
appears from s. 2 of Act XI of 1865, from s. § of the same Aech, which

snumerates the suits cognizable by a Small Cause Court, and from s. 19,

whieh says no suit of these kinds shall be tried bv any 'other Court where
a Small Cause Courf exists. When s. 21 says that " in suits _tried under
this Act, all decisions and orders shall be final,” it means suits tried under
this Act according to the jurisdiction created by ss. 2 and 6.. A suit taken
cognizance of under these sections does not esase to be a suit tried under
the Act, hecause of some divergence from its summnry procedure. A
surplusage of form and elaborateness does not changs-the character of the
decigion for the puropose of its finality.

The suit was filed in a Court having a double ]umsr“ncblon But the
jurisdiction under which cognizinea eould be taken of the claim was one
and one only, not a double oran alternafive jnriadictinn.  Having the
Small Cause Court jurisdiction the Suhrrlinate Judie must have daalk

(1) 10 B. 370, AR i . @9 BT
809
B VI-102

1887
ocr, 4.

_APPEL-

LATE
CrviL;
12 B. 485,



12 Bom. 490  INDIAN DECISIONS, NEW.SERIES: - . [VolL
[eBwe {eBue ’

1887  with this case under that jurisdiction, even if he was not quite alive to it
Ocr. 4,  at the time—Dr.. Groenvelt v. Dr. Burwell (1). We must aseribe his acts
— to an actual existing authority under which they would have ‘validity
APPEL- rather than to one under which they would be void: A similar principle
LATE  applies to the Distriet Court, and if we could find that thers was authority
" CrviL. in that Court to receive an appeal in this case, a mere error in the subsidi-
i ary proceedings would not cancel that jurisdiction. But the suit having
12 B, 186. really been a small cause, no appeal lay ; there was an absolute want of
jurisdiction in the District Court, and the Act VII of 1887, on s. 11 of
which Mr. Shamrav relied, not having come into operation when the appeal
was tried, we must reverse the decree of the District Court, and restore

that of the Court of first instance.

The parties severally are to bear their own costs here and in the -
Distriect Court.

Decree reversed.

12 B. 490,
[490]. APPELLATE CIVIL.
Before Mr: Justice West and Mr. Justice Birdwood.

‘NAGAR VALAB NARSI (Original Plaintiff), Appellant v. THE
MUNICIPALITY OF DHANDHUKA (Original Defendant) Respondent.*
{5th October, 1887.]

Bombay District Junicipal Act (V1 of 1873), s. 17——Street—Au2homty of the Munici~
pality under 8. 33—Civil Courd’s interference with the discretion given to public
bodies.

The word * street’’ in s. 17 of the Bombay stmcb Municipal Act (VI of
1873) means and includes not merely the surface of the ground, but so much
above and below it as-is requisite or appropriate for the preservation of the
street for the usual and intended purposes.

The plaintiff proposed to make a balcony pto]ectmt’ over a public road. The "
Municipality objected to the work, as an encroachment on a public street. Hoe,
therefore, sued the Municipality t;o establish his right to build the proposed
balcony.

Held, that, so fam as the éolumn of space standing over the street was vested
in the Municipality, the plamtlﬁ had no nght 0 occupy it with a balcony, which
by intercepting light and air would greatly impair the use of the area as a street.

Section 33 of the Bombay District Municipal Act (VI of 1873) gives the Muni-

cipality a discretion to issue such orders as it thinks proper with reference to a

) proposed bulldmg. Civil Courts cannot interfere with that discretion, unless it
is exercised in a capricious, wanton, and oppressive manner.

The plaintiff - was the owner of two houses on each side 'of the passage of a
Emdki, or open square, containing three or four other houses. He proposed to
connect the two houses by building a storey across the passage at such a height

" as not $o interfere with the passage of those who were entitled to. go to and fro. .
He applied to the local Municipality for permission to build in the manner he
proposed. The Municipality forbade the work, on the ground that it was 1i kely )
to intetfere with the access of light and air to thio neighbouring houses.

R The plaintiff thereupon sued . the Municipality to éstiblish-his - -right-to bulld

‘ - the proposed structure. It was contended for the plaintiff shat the Municipality
ought not to have refused permission in the interests of the neighbouring houses
holdets,\yvho were able to protect their own rights in case of irjury. .

o * Second Appeal No. 615 of 1885.
(1} 1 Ld. Raym. 454,
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