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[479] the whole of the street ; " and if the 1ntentlon of the Leglsla.ture had 1888
baen as contended for the pla,mtlffs, we should have expected to find it APRIL 6.
clearly expressed. : The question, however, is not clear of authority. ORIGIN AL
In the case. of Bagshaw v. Buxton Local Board of Health (1) a
question was raised upon precisely similar words in an En'gllsh statute. GIVH"
In that case the defendants objected to a small enclosed garaen in frontof 49 B 373,
the plaintiff’s house in which plants and shrubs were growing as ‘an obe-
truetion to the safa and convenient passage’ along the street. The vlainfiff
gued to restrain the defendants from removing the alleged obstruction or
interfering the plaintiff’s enjoyment of his garden. ' The street was thirtv-
gix feet wide. Jessel, M.R., said; " I have no doubt that the wall and shrubs
have obstructed, and that they are obstructions; so that the only question
romaining is whether they are obstructions ‘to the: safe and convenient
passage along any street.” . The words ‘ along a street ’ mean along the
whole of the street ; and if you take and enclose a portion of the street itself,
how can it be sald that that is not an’ obstruetion to the.safe and
convenient passage along the street? It appearsto me that I should be
cutting down this Act of Parliament and making it almost meaningless if
Iso held, and I am of opinion, therefore, that the defendants are entitled,
under the section in questicn, to remove this, being, as if is, in front of
the house.”
Woe think, therefore, that upon the proper construction of g. 195, the
question to be considered is merely whether the eaves were an obstruction ;
and as to this it is not denied they ara an obstruction to the convenient
passage along thab pars of she streest. We do not consider that the fact of
the gutter having been covered over after the filing of the =uit affects this
question. It is the eaves which constitute the obstruction. They, of course,
prevent loaded carts from pagsing as near to the wall of the plaintiffs’ house
as it would be possible for them to do if the eaves were not there, go that
the restilt is the same whether we have regard to the state of things 'at the
date of the filing of the suit or the date of hearing. ;
[280] We must hold that the Commissioner was entitled to have the
eaves of the pla,mtﬁfs bulidings removed and We ' reverse the decree Wlth
costs. :
Attorneys for the appellant : —Messrs meford ﬂ’l’td Buckland. /
Attorneys for the respondente ~—Messrs Payne, Gilbert, and Sayam
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Hindu law—Marrmge—Guardmnsmp—Paf/mal relatives—Their authority to give a
g’u‘l in marmage—szl Court's jurisdiction to interfere with this authority.

The general a.uthonty, failing the *father, of the paternal relatives to dispose

. of a girl in marnage is recognized by the Hmdu law as a part of the guardian-

‘. .ship which is correlatlve as & right and a duty to het ‘dependence both as &
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female and as an infant. But those who seek the aid of the Civil Courts, in-
order to give effect to this aufhonf;y. may not: improperly ba put upon terms
which may appear necessary in order to prevent the authority from being abused
to the injury of the infant. "'Where a father or mother is the guardian, the
intervention of a law Court ¢an seldom be necessary or desirable.” In the case
of very-gross misconduct and disregard of paternal duty, thn Court may mtzerfere
even in the case of a father.

Oune Girdhar died, leaving a widow and an infanf dauahter named Bani. Affer
Girdhar’s death, hxs widow was forced, through the unkindness of her mother-
in-law, to seek refuge at her parents’ house. There rhe died about eighteen
months after Girdhar’s death. The orphan Bani was then brought up by - her

. maternal uncles, Shridhar and Goverdhan.

When Bani became ten or eleven years old,. her paternal uncle Hiralal and
paternal grandmohhe: Rakhmabai sought, under Aot IX of 1861, t0 take possession
of the minor Bani from ‘the custody of her maternal uncles. This application
was resisted by Shridhar and Goverdhan, on the ground that the petitioners
had no right to give the girl in inarriage, arid that their object was to marry

- the girl to an old Bhatia in Bombay for a large sum of money. 7
- The Court found that several Bhatia girls of Dharangaon, where the parties
. resided, had of late been married to old Bhatias in Bombay, the girls’ relatives
receiving largé sums of money. And as the girl had never lived with the peti-
tioners, the Court ordered that she should, for the present, continue to live with
" her maternal uncles until the petitioners £ound a suitable husband for her, to be
approved by the Court.

{481] Of the persons sélected by the petltloners. one was approved.by the Court.
He was aresident of Vaizapur, a town in the Nizam’s dominions. The Court

" passed an order authorizing the “petiticners to give the girl in marriage to this
person, and directing the girl to be ‘inade over into the petitioners’ custody a
month before the day fixed for the. marriage. Against this order 3hridhar and
Goverdhan appealed to the High Court. '

Held, that the p-titioners, as paternal relatives of the gltl had, under the
Hindu la,w a preferential right to dispose of ths girl in marriage; but as they
had never taken care of the girl, it was necessary, in the interests of the minor,’
to' put them upon terms to prevent the possibility of their abusing their

‘authority to the minor’s prejudice,

Held, also, that the girl should not be married to a person living in forelgn
territory, as 'the effect of marriage with such a person would be to place the
minor beyond the protection of the Courts in British India.

Held, also, that the gu:l ought not to be forced into marrying a person whom

- she did not like, .

[R., 21 B. 23 (31) ; 37 B. 18= 14 Bom L R. 766=17 Ind. Cas. 95; 32 M. 253 (254)=9%
Ind. Cas. 388 35 M., 728 =11 Ind. Cas. 570=21 M.L.J. 600—]0 M.L.T. 57=
- {1011) 2 M.W. N 285 ; Rat. Unr -Cr. Cas. 820.]

APPEATL from the order of G. McCorkell, Acting District J udge of
Khandesh, in miscellaneous application No. 44 of 1885.

In this case one Hiralal and his mother Rakhmabai sought to obfain
possession of the minor Ba;ni,‘who. was the daughter of Hiralal's brother
Girdhar. .

Girdbar died when Bani was three montns old meg to the unkind-
ness of her mother-in-law, Bani’s mother was driven to seek refuge with
her brothers ‘Shridhar and Goverdhan. She died about a year and a halt
after her hushand’s dea.bh Bam was thenceforWa.rd brought up by her
maternal uncies. :

. . - When Bani became ten or éleven years of age, Hiralal and his mother
Rakhmabai -sought, under Act-IX of 1861, to take possessmn of the minor
from the custody of her maternal uncles, .
' -~“Shridhar and Goverdhan opposed this apphca.blon on: the ground that
Hiralal was_ actuated. by selfish and mercenary motives, and intended to
sell the girl to an old Bhatia in Bombay for a:ldrge sum of money,; without
any regard for the girl’s, interests; - They:.contended: that he should not be
804,
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allowed to have possession of the minor Wlthout undertaking to marry her
into: a respectable family at Dharangaon, whlch ‘was her na,mve place, a.nd
not to an old man or for money.

The Acting District Judge found tha.t severa.l Bhatm girls of Dharan
gaon had recently been married to rich old Bhatias of [482] Bombay,
the girls’ relatives receiving large sums of money. . He was of opinion that
it was for the interest of the minor . 'Bani that the Court should try to
prevent the possibility of her being given in marriage to an unsuitable
husbaud, especially ‘as she. never had lived with Hiralal,” who was nofi
likely to have so much affection for her as her maternal uncles.

The Court, therefore, passed the following order :—

“ The minor Bani is for the present to remain in the custody -of her
maternal uncles Shridhar and Goverdhan. Petitioners are directed to
find a suitable husband for Buni, and %o inform Opponents, through this
Court, of his name and plice of residence within six months from this
date. - Should opponents show no valid reason why the marriage should
not be allowed, the Court will order that the' custody of the minor be
given to petitioners, that they may marry her to the person thus approved.”

One Jivandas Dayal, residing at Vaizapur, in the Nizam’s territory,
was proposed by Hiralal and approved Ly the Court as a suitable husband
for Bani. Shridhar and Goverdhan objected to the mateh, but their
objections were overruled, and the Courb pa,ssed an order authorizing
Hiralal and Rakhmabai to give the minor in marriage to Jivandas, and to
obtain the custody of the minor one month before the date fixed for the
‘marriage ceremony.

Against this order Shridhar and Goverdhan a,opea,lqd to the High
Court.

Ganpat Sadashw Raw, for the appella.nts —The minor was abandoned
by her father's relatives. They have,therefors, lost their right to the
custody of the girl, It a father deserts his wife and daughter, ‘he forfeits
his right of giving his daughter in marriage— Modhoosoodun Mookersi
v. Jadub Chunder (1) ; The King v. C. Kistnama Naick (2). "4 fortioria
person who has taken no care whatever of his brother’s infant daughter
forfeits his right, if any, to give her in marriage. Narada (ch. XII,
8. 20, p. 82) says that failing the parents a maternal uncle has a better
right to give a girl in marriage than the paternal uncle. Seealso [483]
Yagnavalkya, ¢h. I, s. 63; anAd Stoke’s Hindu Law, p. 28. Independ-
ently of these texts, it is the duty of the Court t0. protect the interests of

the minor girl. In the present case the uncle has selécted a husband who

lives in the Nizam’s domiaions, an1 over whom; therefore, the Courts in
British India will have no control. To marry the girl o such a person
would be to place the minor out of the protection’ of our Ccurts

Dagi Ahaji Khare, for the respondents —The lower Court has approv-
od the candidate proposed by ‘the uncle: "The appellants objected on the
ground that the unecle intended to sell the girl for a price. This hus not
been proved. ~ Under the Hindu law the paternal relatives of a girl have
a preferential right to give her in marriage. The Hindu law make a dis-
inetion between guardianship for- marrxa,ge ‘and gua.rdlanshm for protec-
tion of property. - The Hindu law gives the sovereign’the guardianship of
the propefty of minors, but' doss not empower him to dispose of a girl in

marriage. Maine’s text in ch. VIIT gives a girl the right to choose a-

husband for- herself if her pa.renbs a.ni relatmns neglect their duty to ﬁnd

(1)3WR C.R. 194, B (2) 1 Nort. L. Ca. 1.
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a husband for her. Refers to Colebrooke’s Digest, Book V, ch‘ VIII,
450, 451 ; Tagore's Law Lectures for;1878, p. 49 ;1 Strange s Hindu Law. ;
p. 101; Kanahz Ram v. Biddya Ram (1),

JUDGMENT.

'WEST. J.—In this case one Girdbar Vithal died, leaving a widow
and an iofant daughter, named Bani, who was but a few months old at
the time of Girdbar’s death. Her mother Mathurabai seems to have been
torced by the unkindness of her mother-in-law Rakhmabai to go away
from the house of her Lusband’s family and fake refuge with her brothers
Shridhar and Goverdhan. In their house she died about eighteen months
after the death of her husband, and the orphan Bani bas, since her
mother’s death, been brought up by Shridhar and Goverdhan.

‘It avpears that a few years ago the brother of Girdhar Vithal, who is
named Hiralal, endeavoured through the Mamlatdar to obbain the custody
of Bani's person. He failed in this attempt, and as the Mamlatdar
was not the prover authority to apgly to, no significance can be attach-
ed to the application. Had Hiralal [484] seriously desired to insist
on hisright and to take on himself the burden of the guardianship - of the
orphan Bani, he would have applied to the Civil Gourh either under Ach
XX of 1864 or under Act IX of 1861.

It was under the latter Act that an application was at length made
in the present case by Hiralal and Rakhmabai to withdraw Bani, who
was then ten years of . age, from- the ceare of. her uncles into their own
custody and guardianship. The declared object was to get the girl married.
It appears in evidence that a practice has grown up in the caste, which,
though disapproved, prevails ‘more and more, of selling young girls as
wives to aged men. Shridhar and Goverdhan, on this ground, opposed
the application of Hiralal and  Raktmabai, which, as they alleged,
could not, under the circumstances, have been dictated by any affec-
tionate regard for Bani and her interests.

The District Judge would not order a transfer of the custody of
Bani’s person unconditionally to the applicants Hiralal and Rakhmabal.
But recognizing Hiralal's - preferable right as Bani’s paternal uncle to
generafl guardianship, he allowed him to propose a husband for her in
competition with one to be named by Shridhar and Goverdhan. The
young man named by the uncle, and preferred by the Distriet Judge, is one
Jivandas, and the . District Judge has ordered that Bani be handed over
to Hiralal one month before a day to be fixed for her marriage to this
person.

The genera.l autborlty, falhng the fa.ther of the paternal relatlves, to
dispose of a girl. in marriage is recognized by the Hindu law writers
ag a parb of the guardianship which is correlative as a right and a duty
to her dependence both as a female and as an infant (2). Buf those who
goek the aid of the Civil Courts, in order to give effect to this authority,
may not improperly be put upon such terms as may appear . necessary

" in order to prevent the authority from being abused to the injury of the

infant. Where a father or mother is the guardian, the intervention of a
law Court can very seldom be necessary or desirable.: In.the case [485])
of very gross miscunduct 'a.nd disregard of paternal duty, the Court may

(1) 1 A 540, ‘
2. (2) SBee West and Biibler, pp 232 673 (3rd ed ) Nandlal v, Tap'tdas. 1'Borr, R.,
19 Kumla Buhco v. Mamshanl ar, 2 Borr,, 746, 748 ; 1 Str, H.L,, 101; 2 Ib 204 (ed
of 1825). : : . ‘

o
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interfers, even in the caseof a father(l), but the distinection between a
parent and a more distant relative has been recognized by the English
Courts {2) and is founded in nature(3). Had the uncle of Bani been her
father, his conduct towards her would have been wholly unnatural ; as
it is, his long-continued indifference raises a strong suspicion that his
proposal as to her ‘marriage may not have been dletated by a purely dis-
interested regard for: her happiness. *The young man Jivandas has no
means or business of his own, He holds the somewhat precarious position
of assistant in a cloth shop at Vaizapur in the territory.of His Highness
the Nizam. Without in any way impugning the character of - this
candidate for Bani’'s hand, we may say that we have not . the same
guarantees for it that we should have if he were a resident in British
territory. In approving Bani’s marriage to him ‘we should virtually remove
her, at twelve years of age, beyond the jurisdiction of the Court, which
is bound to protect all helpless subjects of the State. The texts relied on
by Colebrocke in 2 Strange’s Hindu Law, 73, 74, 75 (ed. of 1830) for the
doctrine of a general supreme guardianship of the State have in view no
doubt—at least primarily—the protection of a minor’s estate (4), and
should not be allowed to overrule the specific provisions made by the
Hindu law for the disposal of a girl in marriage. But the extended
authority ascribed by Colebrooke and Strange to the Sovereign and the
State is consistent—an opposite view would indeed be inconsistent—with
the range of authority assigned to the Courts by the Chief Hindu writers
over all matters in litigation of sufficient importance to the community to
be worthy of the attention of the king (5). We may, therefore, in perfect
consonance with the precepts of the Hindu lawgivers, impose such terms
in the present case as shall seem expedient on, the- aid we are asked to
give to Hiralal in disposing of Bani.

{4881 Tt seems that brides are searce in the ca.ste 16 does not appear.
that Bani has any liking for Jivandas.. Hiralal should find for Bani a
husband within British territory and under this Court’s jurisdiction. He
may be allowed six months for this purpose, and the opponents Shridhar
and Goverdhan are to afford every facility for thie marriage of Bani to the
person proposed and approved by . the District Judge. Failing such an
arrangement, the local panchait of the caste may, as proposed by Shridhar
and Goverdhan be asked toname a bridegroom to whom Bani may be
married when he. is approved by the Judge. The Judge will, of course,
sea that Bani is not ia either case forced-into a -marriage that would ba
odious to her. :

The parties severally to bear then- own costs in thls Oourt

Order reversed.

(1) The King v. C. Kistnam Naik, 2 8tr. Notes of Cases, 89 ; 1 Nort. L. QCa. 1.
(2) Ex parte Hopkwns, 3 P. Wms, 151. (3) Roach v. Gar'van 1 Ves, Sen,. 158.
(4) Coleb. Dig. Bk.. V, t. 450,:451, -

Mitakshara, on Judi cature,
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{5) Bee’ West and Buhler 8 Hmdu TLaw, p 939 (3rd ed ), and the chaptet of the :
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