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hAPPEL' Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine.
LATE S o

CiviL, RAGHUNATH GANESH (Original Defendant), Appellant v. MULNA

AMAD (Respondent) * [13th February, 1888.]

Decree~—Erxecution—Civil Procedure Code (Act XIV of 1882),. S. 244—Construction—
Acts VIII of 1859, s. 887 ; XXIIT of 1861, s. 11.

The father of the defendant in 1853 obtained a decree against the father of the
plaintiff and the other psrsons for partition of village lands.

The decree directed that in effecting the partition certain dhara lands then
occupied by the plaintiff’s father were not to be included. Application for execu-
tion of that decree was made in 1861, but the execution proceedings remained
pending until 1882. Oun the 12th Dacember, 1882, the decrea was executed, and
the defendant (his father being then dead) was put intc possession of the lands
now in dispute as being part of the lands to which he was entitled under the de-

_ cree. The plaintiff objected that these lands were not subject to partition under
the decres, and he applied for an order that they should be delivered back to him.
His application was rejected, and he thereupon brought the present suit to reco-
ver the lands from the defendant. The Court of first instance was of opinion
that the question raised in the suit related to the exscution of the decree made
in 1853, and under s. 244 of the Civil Procedurs Code Act X1V of 1882 could not
bo raised again by a separate suit, ‘Che plaintiff appealed to the Assistant Judge,
who reversed the lower Court’s decree. On appeal by the defendant to the High
Court, :

Held, reversing the decree of the lower appellate Court, that the plaintiff’s suit
should be dismissed. The question whether the dhara lands received by the de-
fendant in execution of the decree of 1853, were included in that decree, was a
question relating to the execution of the decree, within the meaning of s. 244 of
the Civil Procedure Code (Act XIV of 1882), which barred a separate suit.

{R., 14 B. 594 (596} ; 1 Bom. L.R. 48 (50) ; 5 P.R.1907=23 P.L.R. 1908=40 P.W.
R. 1907.]

THIS was a second appeal from a decision of - G. McCorkell, Assistant
Judge of Ratnagiri.

The plaintiff was a mulna and the defendant a khot of the vnllage of
Dabhil, in the Ratnagiri District. Both were entitled to certain shares
in the village land. In 1851 the father of the defendant sued the father
of the plaintiff and others for partition of the village, and in 1853 obtain-
ed on appeal, a decree in terms of an agresment made between him and
the other parties to the suit. One of the terms of the agreement provi-
ded that the dhara lands of the Mulnas were not to be [450] included in
the partition, and the decree recited that ‘‘the plaintiff recognizes the
right of the Mulnas; accordingly, whatever dhara lands may be with
them, will remain in their oceupation.”

- In 1861 the defendant’s father applied for execution of this decree,
but the matter remained pending till 1882, On the 12th December, 1882,
(the defendans’s father being then dead), possession of the lands now in
dispute was given to the defendant as being part of the land to which his

. father was entitled under the decree. The plaintiff objected that these
iands were not included in the decres, and he applied for an order that
they should be delivered back to him. His application was rejected on
the 31st March, 1883.

The plaintiff -then broughb thig suit to recover the land from the
defenda.nb
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The Court of first instance was of opinion that the question between
the parbies was a question relating to the execution of the decres made in
1853, and as such could not, under s. 244 of the Civil Procedure Code
(XIV of 1882), be determined by a separate suit. The plaintiff’'s suit
was, therefore, dismissed.

The plaintiff appealed to the Assistant Judge, who reversed the lower
Courh’s decres with the following remarks : —

*“The Subordinate Judge thinks that these execution proceedings are
bound by Act VIII of 1859 as amended by Act XXIIT of 1861, and that,
therefore, the plaintiff’s a.ct;lon ig barred by 5. 244 of Act XIV of 1882..
Under the Acts which ware in foree in 1853, I do not consider that the
present plaintiffs’ suit would have besn barred, and, therefore, the latter
portion of 8. 387, Ant VIII of 1859, saves the plaintiff’s right to institute
the present suit. Again, I cannot accept that the language of the decree
leit any question of dhara lands to be determined at the time of execution.
1t speaks of the dhara land of the Mulnas as somebhlng clearly and
definitely determined * * * * The difficulsy has arisen solely from
the delay in the execution procsedings.”

The defendant proferred a second appsal to the High Court.

[451) Daji Abaji Khare, for the appellant.—This is a guestion in
execution of . a decree, and as such canunot be raised in' a separate suit.
The Court execubing the decres must decide it—s. 244 of the Civil Procedure
Codes of 1877 and 1882 ; Muttuvelu Pilias v.Vythilinga Pillai(1); Jagendro
Narain Koonwar v. Ranes Surno Moyes (2).

Shantaram Narayan, for the respondent.—I{ the proceedings in this
suit are to be governed by the old Code Act VIII of 1859 a separate suit
will lie under s. 387 of that Csde. The proceedings in execution of
the decree of 1853 had commenced bhefore Act XXIII of 1861 camse
into force, and Act XIV of 1870 vepealei . 387 of Act VIII of
1859. Section 6 of the General Clauses Act I of 1868 saves the proceed-
ings from being affected by the repealing Acts.” The 'right of the
plaintiff to bring a suit arvose in 1882 only. It was a vested right,
and could not be affectad by s. L1 of Act XXIII of 1861 and s, 244
of Act X of 1877. An appeal is included in the words * proceedings
commenced ” used in 8.6 of the General Clauses Aet I of 1868—
Hurrosundars Dabi v. Bhojo Haridas (3), and procesedings in exeecukion
ought also to ba included. In Chinto Joshi v. Krishnaji (4) execution
proceedings commenced under the former Code were held to be governed
by that Code. Section 244 of Act XIV of 1882 applies only to proceed-
ings bsgun after it came infto force.

In this ease the darkhast of 1861 was a pending proceeding when
Act X of 1877 came into force, and the case cannot be governed by that
Act. See s. 3 of bhe Code. o

Duji Abaji Khare in reply.—The present suit having bean brought
in 1883 aftar the Code of 1882 had come into force, it must be governed by
the provisions of that Code. The ruis in s. 6 of the General Clauses Act
applies only to proceedings “‘commenced :” see Gurupadapa v. Virbhadrapa
- Irsangapa (5). A separate suit is a new proceeding, and there is no

- connection [452] between it and execution proceedings: see Chinto Joshs
v. Krishnaji (4). Section 8 of Act XIV of 1882 applies to procedure prior
to decree, and does not “bar the application of s. 244. It saves only

{1) 5 M,H.C,R. 185. (%) 14 W.R.C.R. 89, (8)13 C. 86, -
(4) 3 B, 214. : (5) 7B, 459, - v
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proceedings commenced and pending—In the matter of the petition of

Ratansi Kaliangi (1). Bub a suit cannot be regarded as part of a pending’
proceeding. The plaint in a suit initiates a new procepding, and a suib is

subject to the law in force at the date of its imsitution, « .

JUDGMENT.

JARDINE, J.—The question whether the dhara lands received by
defendant ir execution of the decree were included in the decrss, is a
question relating to ezecution—Muttuvelu Pillaj v. Vythilinga Pillai (2)
and Jogendro Narain Koonwar v. Ranee Surno Moyee (3)—under s. 11 of
Act XX1II of 1861, which section, if it stood alone, would bar a separate
suit,

The gaving provision of s. 387 of Act VIII of 1859 was repealed by
Act XIV of 1870. It deals with procedure only. :

Section 8 of Act X of 1877 only saves “ procedure prior to decree,”
and leaves procedure after decree o the unconfrolled operaiion of the bar
reproduced ins. 244,

Assuming that the ‘‘ proceedings ” in execution of the decree of 1853
had commenced before the 28th August, 1861, when Aet X XIII of 1861
came into force, these ** proceedings ’ would not be affected by the repeal
in 1870. See s. 6 of the General Clauses Act I of 1868.

But where is the authority for treating the {resh suit as a part of
any such proceedings ? None has been shown us.

That an appeal is to be regarded as a stage in.a suit orJudicml pro-
ceeding leading up to final disposal is settled by the decisions in Ratan-

-t

~ chand Shrichand v. Hanmantrav Shivbakas (4), Thakur Prasad v. Ahsan

Ali (5), Runjit Smgh v. Meherban Koer (6). But a plaint is the mode of
1n1tmtmg What in the Acts of 1859, 1861, 1877 and 1882 is called a “sepa-
rate suit,” and the analogy [453] of an appeal is inapplicable}jin] the face
of such language. There is no intrinsic unity between the executlon
proceedings and the separate suit. See Chinto Joshi v. Krishnaji
Narayan (7). The ruls in s. 6 of the General Clauses. ‘Act does not govern
the remotest consequences, but only such a series of proceedings as group
ghemselves naturally togebhet-—Gurupadapa Basapa, v. Virbhadrapa
TIrsangappae {8).

The time at which, as dlleged by plamtnff he was enmled 1o bring
the suit did not acerue &ill 1882. Sos. 11 of Acet XXIII of 1861 and
s. 944 of Act X of 1877 did not bar any vested rlght—Papa Sastrial v.

Anuntarama Sastrial (9); Kimbray v. Draper (10).

- The definite language of the Acts about procedure, namely, Act VIII
of 1859, 5. 983; Act XXIIT of 1861, s. 11, and the two later Codes,
s, 244, appears to us to overrule the Wlde construction of s. 6 of
the General Clauses Act propounded by Mr. Shantaram. Two  of these
enacbments are later. than the General Clauses Act, which applies only to

" proceedings commenced.” There is nothing in these words to indicate
an intention to confer a right to bring. future saits of a sort which two
earlier Acts Had already barred: We think, therefore, we should follow,
the special enactments as regards ** proceedings.”

If the sections above guoted be regarded as a mere procedure, the -

special enactments apply—Wright v. Hale(11); szbmyv Draper (10).

(1) 2 B. 148 (165). {2) 5 M.C.H.R. 185, (3) 14 W.R.C:R, 39.
(4) 6 B.H.C.R. A.C.J, 166. {(5) 1 A. §68. (6) 3 C. 662,
(7) 3 B. 214, " (8) 7 B. 459 (463) %) 3 M. 98.

(10) 3 Q.B. 160. © {11) 80 L.J. Ex, 40.
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V1] : FATMABAT v. AISHABAL C48 Bom. 455°

Section 387 of Act VIII of 1859 applies in terms to procedure only, and
it has not been contended that under the earlier law the fresh suit was
contemplated as a part of the older proceeding in execution.

“We think the view we have expressed is supported by the opinions
of the Judges In'the matter of the petition of Ratansi Kalianji (1), and is
consistent with the language of Act XIV of 1870. DBy treating a separate
suit as a new proceeding, we construe {454 the Codes as having pros-
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“pective effect. With reference to some of the decisions quoted, we think 12 B. 48. ;

this view of the matter will not work injustice. As pointed out by
Mr. Khare, the law allowed similar and suitable remedy while barring -
separate suit. ,

We, therefore, reverse the decrse of the Assistant Judge, and reétore
that made by the Subordinate Judge dismissing the suit. Costs on the
plaintiff throughout. . , :

Decree reversed.

12 B. 454=13 Ind. Jar. 63.
ORIGINAL CIVIL.
Before Mr. Justice Scott.

FATMABAL (Plainti{]‘) v. A1SHARAL (Defendani).®
‘ [6th March, 1888.]

Res judicata—Suil by a woman for a share of property alleging herself to be A.'s, widow
— Prayer for declaration of her marriage to- 4.~—Denial of her marriage to 4. by
defendant— Arbitration—Award of a certain sum in satisfaction of plaintiff’s clavm—
Decree on award—No declaration as to her wmariiage—Subsequent suit by her. as
widow—Release—Civil Procedure Code (X1V of 1882), s. 13— Practice— Prelimi-
nary issue—~Right to begin—Two counsel heard, ui argument of preliminary issue.

The plaintiff Fatmabai in this suit alleged that both she and the defendant
had been the wives of one Haji Adam Haji Ismail, a Cutchi Memon Mahomedan,
who died intestate in 1878, leaving them his widows and other members of his
family him surviving., The plaintiff had a daughter named Mariambai, Both
plaintiff and defendant had since Haji Adam’s death filed separate suits, in
which they respectively claimed parts of his estate. In 1879 the defendant
Aishabai had filed a suit (No. 616 of 1879) dgainst the executors of her father-in-
law’s will, to recover certain money belonging to her husband. She obtaineda
decree, and the suit was 1eferred to the Commissioner to make inquiries. In 1882
the present plaintiff Fatmabai and her daughter Mariambai filed a suit (No. 227
of 1882) against the present defendant Aishabai, claiming a share of the estats

- of her deceased husband Haji Adam. In that suit she alleged that she had been
lawfully married to Haji Adam, and had ever since cohabited with him, and that
her child Mariambai was his legimitate daughter; and she prayed. (inter alia)
for a declaration that she was the lawful wife and that Mariambai was the law-
ful daughter of Haji Adam. In the written statement filed by Aishabai in that
suit she alleged that Fatmabai was nct the lawful wife of Haji Adam, but only his
kept mistress, and shedenied that Fatmatai was entitled to share in his property.

[455] On the 3rd May, 1882,%an order of reference was made, by which both
the above suits, viz,, No 616 of 1879 and No. 227 of 1882, “ and all matter
in difference thereon ’' were by consent of all parties thereto referred to arbifra-
tion. The arbitrators were the respective attorneys of the parties. Awards were
duly made, and on the 1st October, 1883, decrees were passed in both .suits in
accordance with the said awards. By the decree. and award in suit No, 227 of
1882, Fatmabai was to be paid by Aishabai a sum of Rs. 55,000 in full satisfac-
tion of all the claims of Fatmabai aud her daughter Mariambai upon the estate

* Suit No, 500 of 1887.
(1).2 B, 148 (182, 208, 218),
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