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*Sing (1), we are of opinion that the mortgagor need not and ought not to
be deprived of bhe fruit of his decree on account of the technical defect in
his application of 1880. There was at that time no one to think or act
for the infant Narayan except his mother Chimabai. . What was brought
“home to her consciousness was, for all practical purposes, brought home
to the ‘consciousness of her son, and bthe execution in 1880 was nob
‘resisted by her. It proceeded against the property held by her then, as
"“now, really for her son. . ' '

' We, therefore, reverse the decree of the District Court, and restore
that of the Subordinate Judge in execution. Each party to bear his own
costs throughout. ‘ ~ . ..
) : Decree reversed.
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Before My, Justice West and Mr. Justice Birdwood.

NARAYANRAV DAMODAR (Original Plaintiff), Appellant v.
JavaErvagU (Original Defendant), Respondent.*
[21st, 22nd and 29th September, 1887.)

‘Hindu law—dJoint family—Mortgage by a father—Decree against father on mortgage
giving possession with interest and costs—Son’s liability fo satisfy the decree as fo
interest and cosis—Practice—Amendment of plaint, o

The plaintifi’s father mortgaged certain ancestral property for a limited term.
A suit was brought on the mortgage against the father, and a decreo was passed,
directing the mortgaged property . to be handed over to the mortgagee for a
certain time, and awarding payment of interest and costs by the father,

In execution of this decres, the mortgagee sought to recover the costs by sale
of the property in question.

Thereupon the plaintifis sued for a declaration that the property was not
liable to be sold in execution of the decree againgt the father, on the ground that
the debts contracted by the father were for immoral purposes, and that, therefors,

. the estate-could not be bound by the decree at all, The Court of first instance
found that the debts had not been:incurred for any immoral purpose, and dis-
missed the suit. On appeal to the High Court, ’ ] .

Held, that under the decree passed against the father the interest and costs
became a debt upon the whole estate, from which it could not escape, unless it
wasg clearly made out that the debt was the result of fraud or immorality.
Although 'the father alone was primarily liable for the fulfilment of the decree,
still the debt was one which wag rightly chargeable to the whole estate, and the
sons would beliable, just as'they would have been liable if the father had com-
promised the suit, unless the transaction were tainted with fraud or immorality.

~ In a united family the father is capable of acting as the representative of the

" family, except in the case of borrowing for fraudulent or immoral purposes. ‘In
this case he entered into litigation, which resulted in :loss to himself and the
family which he represented, and he couid make:the family responsible for any
loss so incurred.: The judgment.-creditor could also make them liable.

Although where the father desires to represent the whole estate he can do so,
yeb he is not necessarily bound to do so, nor is the whole estate liable’ where he
explicitly or impliedly binds only his own portion.

At the hearing of the appeal it was alleged that the plaintifis had separated
from their father before the mortgage decree was passed against him, and an
application was made on their behalf that the plaint in this case should he

. amended:by inserting an allegation to that effect. : v
... Held, that the amendment could not be allowed. Such an amendment would

entirely alter the points of contention between the parties. In suing in the form
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© [432] adopted by the plaintifis they doubtless intended to take the chance of ~-1887T-
SeP. 29, .

gebting a greater advantage than they would bave obtained if they had sued
merely as separatedsons. They sought to liberate the property altogether from :
the liability, on the ground that the debt was immoral, and that the estate could -
not, therefors, be bound by the decree at all, That being.so, and the pla.intiffs\
having omitted to allege partition, they could not now ask the Cours to put their

suit on a new footing. B ’

[R., 5 A.T.J. 147=98 A.W.N. 64=4 Bom. L.R. 587 (603).]

of Ahmednagar, in suit No. 4 of 1884. _

. The defendant cbtained a decree on a mortgage against the plaintiff’s
father for possession of cerbain property which the latter had mortgaged to
him. The decree also awarded interest on the mortgage-debt and costs of
the suif. . ‘ - FE

The defendant sought, in execution, to recover the eost by sale of the
mortgaged property. The plaintiffs objected to the sale; but their objection
was disallowed, and they thereupon filed the present suit, praying for a
declaration that the property in dispute was not liable to attachment and
sale in execution of the defendant’s decres against their father, on the:
ground that the debts contracted by their father had been contracted for
immoral purposes, and, therefore, were not binding on them as his sons.:

They also alleged that the property in suit had been granted as ajaghir for

the support of the family, and, as such, could not be alienated from the

family. - : : :
The Court found that the father had not incurred any debts for immoral’
‘purposes, and thab there were no incidents or conditions attaching to the
_estabe to distinguish it from any other ancestral immoveable property which
was saleable for ancestral debts. 'The suit was, sherefore, dismissed. :
Against this decision the plaintiffs appealed to the High Court.

RavSaheb Vasudev Jagannath Kirtikar, for the appeilant.—The decres’
directs payment of costs by the father personally. The eosts are nof thrown
on the estate. The deerse as to costs is, therefore, in the nafure of a money
decree against the father. TIn execution of such a deerse the ereditor has
no right to proceed against the sons’ share in the family sroverty.  The’
sons are nob parties to the decree, and are, therefors, not bound by it—-
[3381 Bhikas: Ramchandra Oke v. Yashvantrav {1) ;. Babaji v. Dhuri (2) ;
Murarrav Anandrav v. Pandurong Hari (3).  The property is a jaghir,,
and, therefore, inalienable— Nilmoni Singh Deo v. Bakranath Stngh (4).

' Mahadev Chimnagi Apte, for the respondent.—Even under a money
decres the creditor has a right to procsed against every kind of property
over which the father has a power of disposal. The father can sell his -
ancestral property to pay off his own debts: And the sals is binding on"
the sons, unless they can impeach it on the ground of illegality or
immorality. . If, then, tha father can gell, so can the ereditor. It is nob
necessary to make the sons parties to the proceedings against the
father. The father, as the head of the family, represents the family both"
in his dealings with the outside world and for purposes of litigation. A
decres against the father is, therefore, binding on thes sons, though they be

" not parties to the suit in which if is passed. And the decree-holder has
a right to proceed against the entire family estate—dJagabhai Lalubhat v..
Vijbhukandsa Jagjivandas (5); Sokharam Shetv. Sitaram Shet(6): Narasanna

{(1)8B,489. (2 9B.305. _ (3) Printed Judgments for 1885, p. 30.
(9901871~ (5)11B.87. . (6) 11 B, 42, S
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v. Gurappa(l); and Nenomi Babuasin v. Modhun Mohun(2). These cases
show that a creditor can sell the whole family property in execution of a
decree against the father., In the case of Simbhunath Pande v. Golap
Singh (8) the circumstances were peculiar. The mortgage which was
executed by the father, the decree upon the morfgage, the proclamation
of sale, and the sale certificate,—all purporied to affect the father’s

155 331 -interest alone. Under those circumstances the Privy ' Council held that
=18 Ind.

‘what was put up to sale and what actually passed to the auction-purchaser

was the right, title, and interest of the father alone. That ruling does
not apply to the present case, where the whole family property is held in
mortgage by the creditor, and he insists upon selling the whole in satisfac-
tion of hig debt. - :

Rav Saheb Vasudev Jagannath Kirtikar in reply.—In almoss all the
cases cited the question asto the son’s liability arose after the [434]
father’s death. A son takes a vested interest in' ancestral estate at his
birth. That interest is, no doubt, subject to the liability of the estabe for
the debts of his father. But it is only when the father acts as the head
and manager of the family tha$ his transactions are binding on the sovs.
That is the case in a united family. DBubt where the father is separated
from his sons, his acts cannot bind them. In the present case we allege
that a partition had taken place between the father and the sons a year
before the defendant obtained a decree against the father.

[WrST, J.—You did not rest your caseon this ground in the lower
Court.] .

. It is true there is no reference in the plaint to the partition ; but the
plaintiff’s pleader in his statement {Fix. 18) distinctly asked that the two-
third share of the property, which belonged to the sons, shouid be
exempted from aitachmentand sale. I, therefore, ask to be allowed to
amend the plaint so as to raise the question of separation.

 Mahadev Chimnayi Apte.—There is no mention of separation in the
plaint. The parties went to trial on the footing of union between the
father aund the sons. The plaintiff has no right, at this stage, to set up a
totally new case. .

JUDGMENT.

WEST, J.—In this case the first point is, whether, at this .stage of
the case, i is proper to allow the appellants to make a changein the plain
of so material a nature as that asked for by them. -Such an amendment
would entirely alter the points of contention between the patfies. I is
not the practice to allow such-a change after a cause has been disposed of,
and we are nof inclined to permit it in the present instance.

Those who have gone to issue on one aspect of the case cannot ask-
for a new decision on a different aspect of the case. The only ecircum--
stance in' which the Courbs have departed from thig rule is in the case of
a merely formal point of amendment. .- The appellants here are not persons
who bave for the first time been engaged in litigation. In saing in
the form they chose, they, doubtless, intended to take the chance of
getting a greater advantage than they would have obtained if they had
sued merely as separated sons. They sought to liberate the property
[435] altogether from the liability, on the ground that the- debt was.
immoral, and, therefore, that the estate ecould not be bound by the decree
at all. That being so, and the plaintiffs having omitted to allege partition,

(1) 9 M. 424 . . @18 0.1 Ll (8) 14 0. 672. . ;
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not only in their plain, bub in the statement of their pleaders, they cannob 1687
now come and ask the Court to have the suit put on a different footing. BEP. 29.°
We have, therefore, to consider what was the position of the plaintiffs -
with reference to the original suit. The original suit was brought against APPEL-
the father on a mortgage for a limited time. The decree in that suit LATE
handed over the property to the mortgagee for a definito time, and awarded . Crvir.
payment of interest and costs by the father. The payment of the interest —-

and costs consequently became a debt upon the whole eshate, from which 12 B. 431= .
it could not eseape, unless it wers clearly made out that the debt was the 13 12“2‘1(; Jur. ?

result of fraud or immorality. The posgession given to the mortgagee
wasg certainly valid, as the father wasalive. The question of its validity,
indeed, could not arise until the father’s death, although the fasher alone
" was sued, and he alone was primarily liabie for the fulfilment of the -
Court’s decres ; still the debt was one which was rightly chargeable fo the
whole estatbe, and the sons would be liable, just as they would also have
been liable if the father bad compromised the suit, unless the transaction
were tainted with fraud or immorality. This is the view held by the:
Privy Couneil in a recent decision. '

The ruling in Simbhunath Pande v. C’olapsmgh (1) m:ghb suggest a
contrary decision. There the Privy Council determined the father had a
~ right o deal with his son’s shares in the family property, but that the
terms of the transaction might show that it was not his intention fo do so
in that particular case. The question of the sons’ assent was raised, and
- the Privy Council held that it would be bound by the assent, if the sons
intended their own shares to be affected: In calling in the sons to assent
to a dealing with the family property by the father, the intention to
affect their shares would geuverally perhaps be presumed ; bub the creditor
ought to take care to make sons parties to execution proceedings if he
wishes to make them liable in- cases where their assent is a material
point in his case as against them. . -

[436] In the present case, the sons’ mteresb as well -as fhat of the
father has been attached, and they are made parties to the "execution
proceedings. The present case differs from the one we have referred to., '
The sons eowe in during the pendency of the execution proceedings and’
make themselves parties to i6.  'We are, therefore, left very much in the
same position as if the case already cited had not been decided.  If wego .
back Yo the case of Nanomi Babuasin v. Modhun Mohun (2) we are bound
to consider that in an united family the father is capable of acting as the
representative of the family, except in the case of borrowing for fraudulent
or immoral purposes. In the present case he entered into lifigation, which |
resulted in loss to himself and fo the family which he represented, and he.
can make the family responsible for any loss so incurred. The judgment-
ereditor can also make them Iiable.

The precise case which is before us now has not been dealt with
heratofore, but the principles applicakle to if have. In a recent appeal, "
Jagabhai Lalubhai v, Vijbhukandas Jagjivandas (8), we set forth the
" principles applicable to such cases, and we based our decision on the ruling
in Nanomi Babuasin v. Modhun Mohun (2). The principles enunciated in
the case decided by this Courf, which has been already referred to, are
correct so far as they go, but that decision is to ba supplemented by the:
following principle ; that is to say, that although where the father desires i
to represent the whole estate he can do so, yet he is not necessarily bound

(1) 14 C. 572, ' (2 13'Cr a1 - {8) 11 B. 97.
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to do so, nor is the whole estate hable when he explicitly or impliedly
binds only his own portion.

The question as to the litigation having only affected the father’s
interests not having been raised and decided in favour of the present
appellants in such a way as to liberate them from the responsibility of
the decree against the father, we must confirm the decres of the lower
Court with costs.

Decree confirmed.

12 B. 337.
[437] REVISIONAL CRIMINAL.
Before Mr Justice Bzrdwood and Mr. Justice Parsons.

QUEEN EMPRESS . BlRAMJI Epanii* [1st December, 1887.]

Public nuisance—Penal Code (dct XLV of 1860), ss. 268 and 200—Annoyance to a
particular religious sect —Private nuisance, A

The aceused cut up, oa hig verandah, meat that was to be cooked for a dinner
party, sxposing it to the sight of persons passing along the road, among whom
were some Jains, whose temple was close by. The Jains complained to the
Magistrate that the accused had made the air offensive, and caused annoyance.
The Magistrate found that the meat was not in an offensive state, but convicted
the accused of committing a public nuisance, under s. 268 of the Indian Penal
Code, on the ground that he had done an act by which several persons being
Jains were much annoyed, it being a well-known fact that they had great repug-
‘nance to the killing of animals of every sort.

Held, reversing the conviction and sentence, that in this case no real da.mage
or injury was caused to the'public or to the people in gensral dwallmg in the
vicinity, and thab it was a case of private rather than of public nuisance, and,
therefore, not one falling within the purview of the criminal law. The appllcann 8
act was an annoyance merely by reason of its hurting the feelings of the Jains,
who have a repugnance to killing of animals, and did not constitute an offence
under 8, 290 of the Indian Penal Code.

Muttumira v. Queen-Empress (1) referred to.
{F., Rat. Unr. Cr. Cas, 903 (904) ; R., 80 A, 181(185)=5 A.L.J, 147= 28 AW. N 64.]

THIS was an application under s. 435 of the Code of Grlmma,l Proce-
dure (Aes X of 1882). The applicant had beeun convisted, under s. 268 of
the Indian Penal Cods, of the offence of causing a public nuisance, on tha
complaint of Raichand Sobhaji. The complainant was a Jain by religion,
and he alleged that on the 5th July, 1887, the accused engaged four

. butechers to chop meat on the. verandah of his house situated on a high

road and close to a Jain temple. The complainant and several ofher
persons, while going along the road to the templs, were much annoyed by
the sight and smell of flesh exposed within a few yards of the sacred
place. They remonstrated with the aceused, but without effect. The
complainant thereupon charged him with causing a public nulsa.nee under

' 8. 268 of the Indian Penal Code.

. [488] The accused pleaded not guilty, He stated that it was a great
holiday, and that he had invited guests to a dinner-party,, in- preparation
for which he had meat cut up on the verandah of his house early in the
morning, not knowing that he would ﬁherebv cause or was llkely to cause
any annoyance to the publie. '

" * Application for Revision No, 223 of 1887.
(1) 7 M. 590.
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