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The surety. therefore, is, we think, directly hable, as is the ]udgment- ‘
debtor under the final decres, and we accordingly reverse the decree in
execution of the Subordinate Judge, and. direct that the application as
against the respondent be dealt with in the ezecution proceedmgs Costs
of this appeal to be borne by the respondent. :

Order reversed.
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VINAYAK AMRIT DESHPANDE (Original Defendant), Appellant v.
ABAJI HAIBATRAV (Original Plaintiff), Respondent.*
{19th July, 1887.]

Decree——Declamlory decree—Executwn—Sepamte smt-—Mesne profits, meaning of —
~ Decree awarding mesne profits—Construction,

In 1878 the plaintiff obtained a decree declaring that he was entitled to receive,
every year, from thae defendant 12 per cent. of the reats and profits of a certain
inam village,  The decree also a.warded mesne profits from the date of the mstl-
tution of the suit.

In 1884 the plaintiff sought in exeeutxon of this desree to recover his share of
the profits of the village for the years 1832-83 and 1883.84,

Held, that the plaintiff could not proceed to enforce his rights under the -
decree by way of execution. Tlis remedy was by a suit on the right established .
by the decree. The decree had mersly declared the right of the plaintiff to a cer-

- tain share of produce, and payment was ordered of mesue profits computed aceor-
ding to certain principles.- Such an award wa,s not an award of a pariodical pay-
ment in aeternum, The very word “mesne ” implied a terminus ad qlem as well
as @ guo, and in the atsence of a special order the terminus was tbe date of the

decree. ;
[Appl' 13 C.P.L.R. 156 (157). 1 B o1

© THtS was an appeal from the order of Rav Bahadur Ganpatrao
A. Mankar, First Class Subordinate Judge of Satara indarkhast 1\40 1153
of 1884.

The plaintiff filed a suit in 1864 to recover his shars of the income of
cortain inam villages aceording to the terms of an old partition deed of the
year 1817, supplemented. by a subsequent agreement made betwesn the
parties in 1833. He asked (inter alia) for a yearly payment of Rs. 1,237-
12-0 in perpetuity oub of the revenues colleeted by the defendant.

The Court of first insbance passed a decree in plaintiff’'s favour,
declaring him entitled to receive yearly from the defendant one-fourth of
the income of the villa,ge of Bichukli, and that he was also entitled to a
fourth share of the income of two other ma,m villages, wviz., Sonake and
Arle. { . .

On appeal, the High Court in 1878 amended this decree by declaring
that the plaintiff was entitled to 12 per cent, of the revenues of Bichukli
and 16 per cent. of the revenues of each [417] of the two villages Sonake
and Arle, and that the plaintiff was entltled to recover mesne profits from
" date of the institution of the suit (1). .

_ ¥ Appeal, No. 91 of 1886, . . SRR
(1) Bee Printed Judgments for 1878, p. 293,
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Aecordmg to the shares thus fixed by the High Court’s decres, the

parties dlvlded ‘the income of the villages until tha year 1882. A dis--

pute )then arose, which led to the present darkhast (No. 1153 of
1884 ‘

By this darkha,st the plamtlff sought to recover, in execubxon of his
decree, his share of the rents and profits of the v11|a,ge of Bichukli for the
years 1882-83 and 1883-84.

The Subordinate Judge ordered the defenda.nb to pay to the plaintiff
Rs. 603-13-10 with costs.

Against this order the defendant a.ppea.led to the High Court.

Ganesh Romchandra Kivloskar, for the appellant :—The plaintiff has
obtained a merely daclaratory decres, establishing his right to a certain
share in the rents and profits of three -imam villages. The decree, no
doubt, awards mesne profits, but it gives them only up to the date of the
decree. I capnot be extended beyond that date. The'plaintiff claims

what he terms mesne profits for 1882-84. That claim is nob included in .

the decrea. The decree does nob command us to pay for those years.

The plaintiff cannot, therefore, recover his share for those years by execu- -

tion proceedings. He has mistaken his remedy. His proper course was
to bring a separate suit. Refers to Vishu Shambhog v. Manjamma (1).

Mahadev Chimnaji Apte (with him Gangaram Bapsoba Rele), for the
respondent :—The plaintiff sought for an annual payment in perpebuify
of a certain shars of the income of the ‘villages. The Court of first
instance substantially granted this prayer. That part of the decree is not
roversed or modified in appeal. Effect has been given to the decres by
annual payments in accordance with it as an order to pay in perpetuity.
The decree is,” therefore, capable of execubion. A separate suitis not
necessary.g ‘

JU DGMENT

[418] WxasT, J.—The plaintiff in this case no doubt sought a decree
which should award payment to him by the dsefendans in perpetuity of a
certain pars of the produce of the village of Bichukli. But what was decreed
by the Court of first instance was that . the plaintiff had a right to an
annual payment from the defendant of produce to be estimated in the way
therein preseribed. On appeal to this Court, the decree was modified as
to the determination of the relative proportional rights of the parties, and
payment was ordered of mesne profiss computed according to the
principles thus laid down: This adjudication took placein 1878. It
appears to have been useld by the parties as a shandard for the division
of profits for some time afterwards, but as to the years 1382-84 a dispute
arose, and the plaintiff sought to enforce his right under the decres by
execution proceeding against the defendant. The Subordinate Judge has
adjudged in favour of the plaintiff as a judgment-creditor, but it does.

nob seem possible fo uphold his ]u&gmenb The award of mesne profits, -

however to be compuned is something quite different from an award of a
periodical payment in aeternum. The very word 'mesne” implies a
terminus ad quem. as well as a quo, and the Serminus in the absence of
a special order is the date of the decree. It is nof possible to extract from
the decree a command to pay any sum in or for 1882-84. The plaintiff
could rot, therefore, praceed by way of execution. His remedy was by
& suit on the rlght established by the decree of this Court.

9 B. 108,
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1887 We reversetthe decres in execution of the Subordinate Judge. Hach
JULY 19. parby is to bear his own costs of these proceedings throughout. Moneys

- (-1 d und i
APPEL. “r overed under the order of the Subordinate Judge must be refunded.

LATE : - ' Order reversed.
CiviL.
12 B. 416. : 12 B.219.

[419] APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdwood

DEsAI MALABHAL BAPUBHAIL (Original Defendant), Appellant v,
/ KesgavsHal KUBERBAAL (Original Plaintiff), Opponent.™
[20th July, 1887.]

Mamlatdars’ Courts Act (Bombay Act IIT of 1876), s. 4, cl. IT—Jurisdiction to gmrit
an injunction—Possession—Physical possession—Disturbancs of possession. .

Under &, 4, cl. II of the Mamlatdars’ Act (Bombay Act LII of 1876) (1) a
Mamlatdar can grant an injanction in those cases only in which an interruption
of physical possession or enjoymant is sought to bs removed.

[F., 15 B, 177 (179) ; 18 B. 46 (47).]

THIS was an application under s. 6322 of the Code of Civil Procedure
(Act XIV of 1882). The village of Sachana was originally granted in inam
to the common ancestor of the parties concerned in the present application,
The lands in the village were in the . odcupation of tenadts who paid the
vaze and the vero (the annual rent and cesses), partly in cash and partly
in kind. The rovenues of the village thus obtained were distributed
among the descendants of the original grantes according to thair respeciive’
shares ; one moiety wds enjoyed by the petitioner Malabhai and hig
branch of the family ; a fourth share belonged to one Laldas’ branch, and
$he remainder to one Baldev. ’ C

[420] Baldev died in 1881, leaving behind him two childless widows
Bai Divali and Bai Parsan. .

In 1883, Keshavbhai filed a suit against Bai Divali for a declaration
of his right to receive and enjoy the deceased Baldev’s share of the
revenues of the village to the exclusion of his widows, who, he alleged,
were only entitled to maintenanca. In this suib Malabhai sought to in-
tervene, but was successfully resisted by Keshavbhai. The suit was

* Application under Eixtraordinary Jurisdiotion, No. 83 of 1886,

(1) Section 4, cls, I and II, of Bombay Act IIl of 1876 provides as follows: —

(1) Every Mamlatdar shall preside over a Court, which shall be called a Mamlat-
dar’s Qourt, and which shall have power within such ferritovial limits as may from
time to time be fixed by the Governor in Council to give immediats possession of lands,
premises, trees, orops, or fisheries, or of any profits of the samse, or to restore the use of
water from wells, tanks, canals or water-courses to any person who shall have been
dispossessed or deprived theteof otherwise than by dug course of law, or who shall have
become entitled to the possession or restoratioa thereof by reason of the determination
of any tenancy, or other right of any other person in respect thereof, .

R (2) The said Court shall also have power within the said limits when any person is -
disturbed or obstructed, or when an attempt has been made to disturb or obstruct any .
person, in the possession of any lands, pramises, crops, srees, or fisheries, or in the use
of waler from any well, tank, canal or water-course, or of the use of roads or customary
ways to fields, to issue an injuncsion to the person causing, or who has attempted to
cause, such disturbance :or obsiruction, requiring him to refrain from causing or
attempting to cause any such further disturbance or obstruction.
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