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whether Vishnu really purchased from him or nof. We will send the case
back that the Special Judge may determine on the.fact whether Vishnu's
purchage is proved, and decide the case accordingly. The rule is made
absolute. Costs of this application to ba borne by the opponent:

- Bule made absolute.

12 B. 358,
 APPELLATE CIVIL. ,
Before Mr. Justice West-and Mr. Justice Birdwood.

Gorr MAHABLESVAR BHAT - ‘(Original Plasniiff), Appeliant v.
SEESO MANJU (Original Defendant), Respondent.*
: [4th July, 1887.]

Jurisdiction — Malicious presseution~Prosecution when official ~Bombay Civil - Courts
Act (X1V of 1869), s. 32 —Bombay Act X of 1876, s. 15 —Prosecution instituted
by order of superior officer. .

An officer of Government who prosecutes for an injury personal to himself is'
not generally acting in his official capacity as prosecutor, If any particular class
of interest is placed specifically under his tutelage, with a direction to guard them
by the appropriate legal proceedingy, suits instituted in the fulfilment of the duty
thus assigned to the functionary are of course instituted in his offisial capacity,
A similar remark apolies to criminal proceedings, A prosecution by a functionary

is official when in carryiog it on he is dischargirg a duty expressly or impliedly
assigned to him by law. If the duty of prosecuting in any particular case is not.
[359] assigned to an officer as such, the consent or the order of his superior will
not make the act an official one which in 1ts nature is not so, as lying outside his
official functiouns, . . :

The detendant was a forest officer in the service of Government. He prosecuted
a certain person for theft in the Magistrate’s Court at Sirsi. The accused. was
defended by the plaintiff, who was a pleader. During the hearing of the case the
defendant in open Cours made use of certain' expressions towards the plaintiff,
which it was alleged were defamato-y, and were calenlated to lower him in the
estimation of the pablic, to injure his reputation, and to mar his professional
prospects. The plaintiff sent him a notice claiming Rs. 4,500 as damages for the
injury done to him by the defendant. The defendant thereupon lodged a com-
plaint before the Divisional Magistrate at Sirsi charging the plaintiff, under s, 189
of the Indian Penal Code (Act XLV of 1860), with holding out a threat, &3, to a
public servant for the purpose of inducing bim to refrain from doing his duty
as such public servant. The Magistrate dismissed the charge, and the plaintiff

" then filed the present euit against the dsfendant for malicious prosesution.. The
defendant pleaded that in lodging the complaint against the defendant he had
acted in his official capacity and uoder the orders of his superior officer with
reasonable and probable cause, and pot maliciously ; that the suit was brought

. with reference to an act doue by him in‘his official capacity as forest officer, and
that, therefore, the Court of the Subordinate Judge has no jurisdiction. The
Subordinate Judge held that he had no jurisdiction, being of opinion that the
defendant had prosecuted the plaintiff in hiy character as a public servant, and
that, therefore, the present suit against the defendant was one in which an officer
of Government in his official capacity was a defendant, and as such was cogniz-
able by the District Judge only, under s. 32 of the Bombay Civil Courts Act (XIV
of 1869;. He, therefore, dismissed the sait. In appeal, the Acting Distriet Judge
was also of opinion that the Subordinate Judge had no jurisdiction ; but he held
that the Subordinate Judge was wrong in dismissing the suit, instead of return-
ing the plaint for presentation to tbe District Court. He, therefore, reversed the
_decree of the Bubordinate Judge, and referred the plaintiff to the District Judge.

On appeal by the plaintiff, 4 .

Held, by the High Court, that the defendant was sued as a private person for
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Court of the Subordinate J udge, " The order appealed from Was therefore, re-
versed, and the District Judge was directed to dlspose of the appea,l on its ments

{R., 21 B, 778 (774?]

APPEAL from the order of A H. Unwin, Acting District J udge of
Kanara, in appeal No. 65 of 1885.

This was a suit to recover damages for mallclous prosecution.

In July, 1882, the defendant, an assistant conservator of forests in
Government service. prosecuted one Purli- Kotraya for [360] theft in the
Court of the Second Class Magistrate at Sirsi. The plaintiff, a pleader of
the Kanara District, conducted the defence on behalf of the accused. In
the course of this trial the forest officer used certain expressions, in open

+ Court, towards the plaintiff, which it was alleged were defamatory, and

were calculated to lower him in the estimastion of the public, to injure his
reputation, and to mar his professional prospects. The plaintiff, therefore,
sent a notice, in writing to the forest officer, demanding Ra. 4,500 as
damages for the wrong done to him.

: On the receipt of this notice, the defendaut lodged a complaint before

‘the Divisional Magistrate (First Class) at Sirsi, charging the plaintiff,

under s. 189 of the Indian Penal Code, with holding out a threat to a
public servant, for the purpose of inducing him to refrain from doing his
duty as such public servaunt.

The Magistrate, who inquired into this complaint, discharged the
accused, (the plaintiff) holding that no offence had heen committed by him,
and that he was within his right in issuing the notice complained of.

Thereupon the plaintiff filed the present suit against the defenda.nb
{or malicious prosecution. He claimed Rs. 4,500 damages.

The suit was filed in the Court of the Subordinate Judge at Sirsi.

The defendant replied (inter alia) that the prosecution had been
instituted by him in his official capacity, and under orders of his superior
officers, with reasonable and probable cause, and not maliciously ; that
the suit was brought with reference to an act done by him in his official
capacity as forest officer ; and that, therefors, the Court of the Subordm&te
Judge had no ]urlsdlctlon to entertain the suit.

The Subordinate Judge held that the prosecution of the plaintiff,

‘under s. 189 of the Indian Penal Code, was institnted by the defendant

in bis character as a public servant, and that, therefore, the present suit’
against the defendant was one in which an officer of Government in his
official capacity was a defendant and as such was cognizable by the
District Judge alone, [861] under s, 32 of the Bombay Civil Courts Act
(XIV of 1869). He, therefore, dismissed the suit for want of jurisdiction.

In appeal, the Acting District Judge was also of opinion that, as

‘vaernmenb had undertaken the defence of the suit, the - Subordinate

Judge's jurisdiction was ousted. But he held that the ‘order dismissing
the suit was wrong, and that under s. 32 of (Bombay) Act XIV of 1869
.the plaint ought to have been returned for presentation o the District
Court (1).. He accordingly reversed the decree of the Subordmate Judge
and referred the plaintiff to the District Judge.

Agamst this. decision the plaintiff appealed to the High Court.

oo 41) Section 82 of the Bombay Oivil Courts Act (X1V of 1869) as amendad by's. 15
of the Bombay Revenue Jurisdiotion Act (X of 1876) provides as follows := .

- ** No Bubordinate Judge or Court of Small Causes ghall receive or reglster a suit in
whlch the Government or any officer of Government in his official capacity is a party,
butin every such case such Judge or Court shall refer the plaintiff to the Disirict Judge,
in whose Court alone (subject to the provisions.of s, 19) such'suit shall be mstltuted.”
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- Narayan Ganesh -Ohandavarka;r, {or the appellant :—The prosecution,
of which' the plaintiff complains under s. 189 of the Penal Code, was
instituted by the defendant, not in his official capacity in the discharge of

his official funcbions, but in his individual character for a wrong personal

to himself.  The mete fact that he instituted the prosecution with the
sanction of his superior officer does not alter the character of the prosecu-
tion. The defendant is sued, not in his official, but in his individual,
character. The suib is, therefore, cognizable by the Subordinate Judge.
Refers to Venkatrav Shrinivas Kavzalgi v. Bapu Rambaksh (1) ; Bankat
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Hargovind v. Narayan Vaman (2); Mohan Ishwar v. Haku Rupa (8) ; The

Collector of Bijnor v. Munuvar (4). ’

/ Rav Saheb Visvanath Narayan Mandlik (Government Pleader), for
the respondent :—The prosecution wasg instituted by the defendant under
the orders of his official superior.  He did not prosecute, except for and on
behalf of the Forest Department. He, therefore, [362] prosecuted in bis
official capacity. And the suit is substantially against an officer of
Government for an act done in his official capacity. Tbe suit, therefore,
falls within the purview of s. 32 of Act XIV of 1869 as amended by s. 15
of Act X of 1876. .As a public officer the defendans is entitled to a notice
under 5. 424 of the Oivil Procedure Code. Refers to Shahebzadee
Shahunshah Begum v. Fergusson (8). o

JUDGMENT.

WeST, J.—The rulings of this Couré in Venkatrav Shrinivas v. Bapu
Rambaksh (1) and Bankat Hargovind v. Narayan Vaman Devbhankar (2)
show that an officer of Government .who prosecutes iot an injury personal
to himself is not generally aating in his otficial capacity as prosecutor. If
any particular class of interests is placed specifically under his tutelage,
with a direction to guard them by the appropriate legal proceedings,
suits instituted in the fulfilment of the duty thus assigned to the
functionary are of course instituted in his official capacity. A similar
remark applies to criminal proceedings. A prosecution by a fune-
tionary is official whea in carrying it on- he is discbharging a duty ex-
pressly or impliedly assigned to bim by law. If tneduty of prosecuting
in any particular caseis vot assigned to an officer as such, the consens or

the order of his superior will not make the act an official one, which in its-

natureis not so, as lying outside his official functions. Such an order
may, however, be most important on the question of malice, 7.e., & cons-

cious violation of the law to the prejudice of the plaintiff (Broom’s Legal - -

‘Maxims, p.-311). It may also be important on the question of reasonable
eause, and it is to be borne in mind that a plaintiff suing for malicious pro-
secution has to establish that the defendant had no reasonabie cause for
the steps fiaken by him against the plaintiff.

In the present case it seems that the progecution complained of was
instituted under the order of the defendant’s superior ; but that, however
important, is not conclusive, as two officers of different rank might con-
spire to injure an innocent person. In {3631 such a case each would be
responsible for the wrong. It is nof likely that:-such a case would fre-

quently arise, but when it does, no one could say that the conspiracy .

‘was an act in the discharge of a public duty. Nor could individual

malice be g0 protected under the English system of law. The allegation

(1) Printed Judgments for 1875, p. 40. (2) 11 B. 870, - (3) 4 B; 638, -
(4) 8 A. 20, : O A ‘ (5) 7 C. 499.
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of an official justification must ba made - out by the individual sued as a

private person, and it must amount to more thin a mere pretext or colour,

as good faith is required in the discharge of all- publiec .functions that

affect the persons or posssssions of subjects of the Crown. -

For these reasons, we must hold that ths defendant, sued as a private
person for an alleged wrong to the plaintiff, was rightly sued in the Court
of the Subordinate Judge. If the plaintiff has failed to make out the
essential points of his case, the District Judge should decide accordingly ;-
but we must reverse his order for giving back the plaint, and direct him to
dispose of the appeal on its merits. Costs of this appeal to abide the

Order reversed and- case sent back.

12 B. 363,
APPELLATE CIVIL.
Before Mr. J ustice West and Mr. Justice Birdwood.

JIvaN BHaGA (Original Decree-holder), Appellant v. HIRA BHALIL
.(Original Judgment-debtor), Respondent.™ [28th June, 1887.]

Civil Procedure Code (dct XIV of 1882), s. 266 (c)—DBuildng site—Agriculturist
bhagdar— Bhagdari Act | Bom. Act V of 1862)— Decree—Ewecution against bhag,

A having obtained a decree against B, who was a bhagdar, attached his bhag -
in execution, including the gabhan or site upon which B.’s house was built, B.
applied to have the attachment removed from the gabhan, on'the ground that he
wag an agriculturist. and that, therefore, the gabhan of his house was protected
from atiachment oy cl. {c) of s. 266 of the Civil Procedure Code (Act XIV of 1889).

Held, that the gabhan was subject to attachment, and was not protected by
the above clause. B, did not hold as an agriculturist. He could not have occu-
pied the house, except as a bhagdar, and it was as part of a bhag that the site
was attached. The protection of s. 266, cl. (¢}, was intended for agriculturists
in the strictest sense, and for agriculturists in tbat sole character,

[R., 13 C.P.L.R. 30 (31).]

[364] SmconD appeal from the decree of ‘A. Steward, Acting
Assistant Judge at Broach, in appeal No. 93 of 1885.

One Jivan Bhaga obtained a decree against Hira Bhaiji, who was a
‘bhagdar, and in execution attached his bhag. As a part of the dhag he
attached the gabhan or site of his dwelling house. Hira applied to  have
the attachment raised from the gadbhan, on the ground that he was an

" agriculturist, and that, sherefore, the gabhan of his house was protected

from attachment, under s. 266 (c) of the Code of Civil Procedure {Act
XIV-of 1882)." L
- This application was rejected by the Subordinate Judge on the ground
that the protection afforded by s. 266 (¢) of Act XIV of 1882 did not
extend. to a building site.
- In appeal, the Acting Assistant Judge held that if the house of an
agriculburist judgment-debtor could not be attached under the Code of
Civil Procedure, the site of the house was not liable to attachment. He,
therefore, ordered the attachment to be removed from the gabhan in
. question. » . '
1Against this order the decree-holder appealed to the High Court.
\Gokuldas Kahandas Parekh, for the appellant.—The Bhagdari Act
'(Bombay Act V of 1862) provides that a gabhan cannot be severed "from

* Second Appeal No. 37 of 1887,
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