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1887 - Chimanlal Hiralal, for the plaintiff.—The decree -can be sent:for exe-:
gep 22.. cubion to the Court in a Native State.  The term “ Court” as used in:
_ 8. 298 of the Civil Procedura Code will include a {oreign Court. In s. 12 the -
APPEL-  word is qualified expressly by the addition of * foreign, ”’ and the intention’
LATE  of the Liagislature may be gathered from this, that whers " Court " is used
orvin.  alone it must includs all Courts, and should not bs confined to a Court in
— British India. . )

12 B. 230. Motilal M. Munchi, for the defendant, contended tha’ the British :
Courts cannot send, their decrees for execution by Courts out of British
India. '
JUDGMENT.

SARGENT, C.J—The Courts of British India have no authority to-
send their decrees for exscution to Courts not in British India.

12 B. 231.
APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Jusiice, and
Mr. Justice Nanabhai Haridas. '

YASHVANT SHENVI AND OTHERS (Original Pla;intiﬁ‘s), Appellaﬂts v'
VITHOBA SHETI, DECEASED, BY HIS MINOR SoN (Original Defendont),
Respondent.* [22nd September, 1887.] -

Mortgage—Mention in mortgage desd of another dsbt dus to mortgagee distinct from sum.
_ advanced atdate of mortgage—Clause in deed undertaking fo pay off old debiswhen
taking back the land—OId deb! not a charge on land, but redzmptin conditional on
paymnt of both debts —EBxecution —Claim to atiached property—QOrder passed against
claimant —Neglect of claimant to sue within a year after date of order —Civil Proce-
dure Code (Act XIV of 1882), ss, 278, 219, 280, ani 233-—Limitation Act XV of 1877
seh. 11, art, 11. N

[222] V. mortgaged certain land to the defendant’s father for a sum of Rs. 64
advanced by the latter at the date of the mortgage. The mortgage-deed
stated that V. owed the mortgagee another debt of Rs. 100, which was due on a
separate bond, aud it contained a clause in the following terms :—

“ The principal sum of Zuns (coins) dus on that docament, as also this docu-
ment, I will pay at the sams time, and take back the land along with this
document as well as that document. Till then you ate to continus to enjoy the
Jand * * *.’”  The plaintiff having obtained a decres against the mortgagor

* attached the land in execution. The defendant, (son of the original mortgagor),
thereupon claimed that he held a mortgage upon ik to the extent of Rs. 164.
On the 9tk March, 1881, the Court exscuting the plainitfi’s decree made an order
allowing the defendant’s claim only to the extent of Rs. 64, and directed that .
the land should be sold subject to the defendant’s lien for that sum. The plaint-
iffs brought the land at the exscution sale, and offered the defendant Rs. 64 in
redemption of his morfgage, which, the defendant refused. The plaintiffs then
brought the present suit to recover possession,

Held, that the charge on the land did not inclule the old debt of Rs. 100,
There were no words in the mortgage-deed expressly making that debt a charge
on the property. The provisions in the deed nnly made the equity of redemp- .
tion conditional on the payment of both the debts.

Quere—whether, under the circumstances of the case, 'the purchager at the
_ execution gale would ba bound by such a condition. N
- Held, also, that the object of the defendant’s application in March, 1881, was
virtually that the Court should allow his. mortgage to the extent of Rs. 164, and-

* Becond Appeal; No, 498 of 1885,
640.
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the Court, having allowed hig claim only to the ‘amount of Rs. 64 by its order,
pro tanto rejected his application, It was, therefore, an order passed against
him, and having negleoted to establish his right by suit withina year from the
date of that order, he was now estopped from insisting on the condition—Oivil
Procedure Code (Ach XIV of 1882), ss. 278, 279, 280 and 288 ; Limitation Act
XV of 1877, sch. II, act, 11,

[F., 18 M. 368 {371); Appe, 20 B, 846 ; R., 22 B, 520 (524); 92 B. 640; 35 B, 275
(377)=13 Bom. L.K. 807=10 Ind. Cas. 913; £ C.L.J. 334 (337); 9 C.W.N.
789; 6 0.0,'182;110. 0. 248; D,, 16 B. 1(12); 28 B. $49=6 Bom. L.R. 813;
1A.L.J. 531; 8 0.C. 227 (239).]

SECOND appeal from a declswn of A. H. Unwin, Aecting District
Judge of Kanara.

One Vithoba mortgaged to the father of the defendant the land, which
was the subject-matter of the predent suit, for the sum of Rs. 64, then
acbually borrowed. The mortgage-deed thed executed contained a clause,
which stated that there was another debt of Rs. 100 due by the mort-
gagor to the mortgagee upon a separate bond, and it gave an undertaking
in the following terms :— 7

* The principal sum of Auns (coms) due on that document, as also
this document, T will pay at the same time, and take back [283] the
land along with this document as well ag that document. Till then you
are fo continue to enjoy the land * * * » :

The plaintiffs in the present suit were holders of a decres against the
mortgagor, and in execution of that decree they attached the land in
" question. The defendant, (the son of the original mortgagee), by his
mother and guardian thereupon claimed that he held a mortgage upon it
to the exfent of Rs. 164. The Court executing the plaintiff’s decree,
however, on the 3th Mareh, 1881, allowed his lien only to the extent of
.Rs. 64, and ordered the land to be sold, subject thereto. The sale took
place, and the plaintiffs purchased the land. The plaintiffs then sought
to redeem the defendant’s mortgage, and offered him Rs 64, Whlch the
defendant refused to accept.

The plaintiffs then brought the present suit against the defendant in
1883 to recover possession of the land. The defendant contended that the
land was subject to the aggregate debt of Rs. 164 due on the two
bonds.

The Court of first instance awarded the plaintiffs’ eclaim, holdxng tha.t
the land was subject to the charge of Rs. 64 only. :

On appeal by the defendant, the Disbrict Judge reversed the lower
Court’s decree.

The plaintiffs preferred a second appeal to the High Court.-

Narayan Ganesh Chandavarkar, for the appellants (plaintiffs). —The
mortgage was only for Rs. 64, The old debt of Rs. 100, due upon &
separate bond, was not made a charge on this land. The mere mention,
in the mortgage-deed, of this old debt did not make it a charge——
Narayan v. Bavyi (1).

The defendant ought to have sued to establish his right after the
order disallowing the rest of his claim under s. 278 of the Civil Procedure
Code (Act XIV of 1882) had been made on the 9th March. The defendant
cannot now impeach that order, as more than one year has elapged—
Rango Vithal v. Rikhivadas (2).

(1) Printed Judgments for 1884, p. 254, - (2) 11 B. H. G, R. 174,
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Ghanasham Nilkanth Nadkarni,for the respondent.—The mortgage-
deed expressly made the whole sum of Rs.164 a charge on the land.
There was no claim made, under s, 278 [284] of Act XIV of 1882, to raise
the attachment; The defendant merely asserted his right as a mortgages,
in order to enable the Court to declare the land subject to the encumbrance
ag provided by s. 287, and the property was sold subject to it. The
purchaser at the execution sale bought only the right, title, and interest of
the judgment-debtor. The time for payment of both the debts is the
same. ‘

JUDGMENT.

SARGENT, C.J.-—We think that the Subordinate Judge was right in
his construction of the mortgage-deed, (Eix. 29). There are no words in
that instrument which expressly make the old debt .of Rs. 100 a

charge on the property. The mortgagor undertakes to pay it together
. with the Rs. 64 when he takes back the land, and also agrees to

the mortgagee’s continuing in the enjoyment of the land ill he pays
off - both the debts;but these provisions are satisfied by construing
them as intended to make the equity of redemption conditional on
the ‘payment of both the debts. This construction, moreover, receives
corroboration from the allusion to the old debt as a ‘distinet and separate
transaction, which would have no significance if the intention was to
make the Rs. 100 a charge equally with the Rs. 64. It is further to be
observed that the entire income of the property had been previously

" appropriated in lieu of the interest on the debt of Rs. 64. But although the

Rs. 100 was not, in our opinion, madea charge on the property, the squity
of redemption was made conditional on the payment of the two debts;
and we do not think that the remarks of the Court in Rama v. Martand (1)
would be applicabie to such a condition. The by-agreement in that
cage was in the most general and indefinite terms, and would necessarily
have embarrassed the mortgagor in the exercise of the equity of redemp-
tion. ' »

‘Whether the purchaser, under the special circumstances under which
the property was put up for sale, would be bound by the above condition,
it is pot necessary to decide, as we are of opinion that the plaintiff is
right in his contention that as the first defendant has not taken proceed-
ings to establish his right within a vear, notwithstanding the order made
againgb him in March, 1881, in [285] the summary proceedings, he is now -
estopped from insisting on the condition. It has been urged, indeed, on
behalf of the defendant, that although his application was headed as made

" under s. 278, the order which was passed on it was not one contemplated

by ss. 280 and 281. The application was, in terms, that “an order might
be made that proceedings should go on keeping alive his lien” which he
had previously stated in the application to be for Rs. 164, The Court by
its order only gave effect to this application to the extent of Rsg. 64. It
thus appears that the object of fhe defendant, although nol in terms, was

" virtually that the Court should allow only the equity of  redemption on

discharge of a mortgags for Rs. 164 to ba attached and sold, and the Court
by ‘its order pro fanto rejected the application. It was, therefore, clearly

."an order passed against the defendant, and one which he ' could not say -

the Court had notiurisdiction to make. We may also remark that s. 280
contemplates not only the entire release of the property from attachment,

‘;. (1) 9 B. 236, note. .
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but also the retention of the attachment to such extenfas the Court thinks. 1887
_ fit. His right should, therefore, have been established by suit within a 8EP. 22.-
.year. We mush, therefore, reverse the decree of the Court below, and -
restore that of the Subordinate Judge. . Costs on defendant throughout. APPEL-
; B LATE

CIviL.:

12 B, 231;-

Decree reversed.

] 12 B. 235,
: APPELLATE CIVIL.
Before Mr. Justice Nanabhat Haridas and Mr. Justice Jardine.

BanaJl LARSHMAN (Plaintiff) v. DADA JOT1 (Defendant) *
[24th November, 1887.]

Civil Procedure Code (det XTIV of 1882), s. 258 -—Dacree—Satzsfacnon of decree out of
Court-—Payment uncertified—Suit to recover money paid in satisfaction of decree.

The plainkiff had been a surety for the defendant on a bond for Rs. 50 passed
to G. by the defendant. G. obtained a desree against the plaintiff on this bond,
and the plaintiff satisfiad she decres by paying G. Rs. 88 in full samsfacnon.
The payment was made out of Court, and was not certifiad to the Court. Tae
plaintiff now sued the defendant to recover the maney so paid by him to G. He
called G. as & witness, who acknowledged he bad received Rs. 38 from the
plaintiff in full satisfaction of the decree,

[236] Held, that the last clause of 5. 258 of the Clvﬂ Procedure Code (Act XIV
o0f.1882) did not apply to such .a case, and that the paymenh made by the
plaintiff to &, might be proved.

THIS was a reference, by Rav Saheb Da.modha.r Kacheshwar Dhodap- '
kar, Joint Subordinate Judge of Sholapur, under s. 617 of the OCivil
Procedure Code (Act XIV of 1882). The reference was as follows: -—

“The plaintiff Balaji Liskshman stood surety for the defendaat Dada
under a bond for Rs. 50 passed by the latter to one 'Ga.npatsing valad
Gulabsing. Ganpatsing obtained a decrese, No. 538 of 1886, upon this .
bond against the plaintiff Balaji in the Court of the First Class Subordinate |
Judge of Sholapur for Rs. 34-0- 8 and cosfs in June, 1886. The plaintiff’
Balaji satisfied the decree by paying to the decree-holder Ganpatsing:-
Rs. 38 in full satisfaction of the sams. Tnis payment was made-
out of Court, and was not certifisd o it by he decree-holder Ganpatsing. ;
Ganpatsing, who had baan called for the plaintiff in this case, acknow-.
ledged having raceived Rs. 38 from the plaintiff Ba.lau in full satxsfa.ctlon
of his decree.”

The Subordinate Judge referred the following question to the
High Court for its decision :(—

- Whether the prohibition against he recogulblon of an uncerblﬁed
payment or adjustment, containad in tha eoncluding para. of s. 258 of the
QOivil Procedure Code, applies to this case ?

' The Subordinats Judgs’s opinion on the point was in the negative. -

Shivram Vithal Bhandarkar, for the plaintiff. —Ssction 258 of the-
. Civil Procedure Code (Act XIV of 1882) forbids resognition of any satis-
~ faction of decree notcertifisd between patbies to - the suit. The plaintiff.
was'a surety for the defendant, and this suit is for money paid for the
use of the defendant. No certificate 1s necessary ses Pat Dasi v. Sharup

P

. Givil Reference, No. 34 of .1887. .‘
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