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which is patent on the face of the proceedings, can be taken at any stage
of the proceedings—ses Gezasoodin v. Bamchandra Hanmant Risbood (1)
and the remarks of ‘Mahmood, J., in Nidhi Lal v. Mazhar Husain (2) ;
and as the plaintiff presented his plaint in the proper Court, there seems
no sufficient reason why he. should not have the same right to object to
the jurisdiction of the Judge who tried the case as the defendant would
have had had the decision been against him.

‘We must, therefore, discharge the orders of both the Courts below,
and direct that the plaintiff’s darkhast be disposed of by [158] the First
Class Subordinate Judge As the plaintiff presented his darkhast in the
right Court, the parties must pay their own costs throughout up to the
present time.
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Before Sir Charles Sargent, Kt., Chief Justice, and
- Mr, Justice Nanabhai Haridas.

HARI GOPAL (Original Plaintiff), Appellant v. GORALDAS
KUSEABASHET (Original Defendant), Respondent.*
[16th Auvgust, 1887.]

Hindu Law—Joint family—Manager —Parties lo suit —Practice —Suit by manager alone
—Co-parceners made parties on objection by defendant—Civil Procedure Code (Act
X1V of 1882), s. 30— Amendment of pleadmgs-—Plamt amended in second appeal
by adding parties.

The plaintiff as manager of an undivided Hindu family sued to recover posses-
sion of certain lands from the defendant. The defendant contended that the
plaintiffi’s minor brother and unecle, who were his undivided co-parceners, should
be made parties to the suit, Ths Court of first instancs held that the plaintiff, as
manager, could sue alone, and passed a decree for the plaintiff, The first appellate
Court reversed the decree, holding that the plaintiff could not sue alone, except
under the provisions of s. 30 of the Civil Procedures Code, which had not been
complied with. On second appeal to the High Court,.

Held, that the defendant was entitled to have the plaintiff's uncle and minor
brother placed on the record either as co-plaintiffs or as defendants. The right
of a plaintiff to assume the character of manager. and o sue in that character,
raises a question of fact and law which varies as the other members of the family
are minors or adults, and, therefore, the defendant is always entitled in such
suits, when the objection is taken, at an early stage, to have the other members
of the family, when they are known, placed on the record, to ensure him against
the possibility of the plaintiff’s acting without authority.

The plaintiff was allowed on second appeal to amend his plaint by making the
other members of the family parties to the suit.

[Appr., 9 Bom, L.R. 1126 ; R., 21 B. 154 (158); 28 B. 11 (19)=5 Bom. L.R. 621 ; 7
Tnd. Cas. 584=4 S.L.R. 2.]

SECOND a‘ppeal from a decision of Ra,;7 Bahadur K. B. Bal, First

Class Subordinate Judge with appellate powers at Thana,

The plaintiff as a manager of an undivided Hindu family sued the
defendant to recover possession of certain lands. The defendant
contended that the plaintiff’s minor brother and uncle, who were his
co-parceners, should be made parties in the suit as co-plaintiffs.

* Second Appeal, No. 375 of 1885,
1) B: A. 338 of 1672, No. 17 of 1872, . (2)7 A 230 (243).
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[159] The Court of first instance held that the plaintiff could sue
alone as manager of the family, and awarded the plaintiff’s claim.

The lower appellate Court, on appeal by the defendant, reversed ‘the
1ower Court’s decres, on the ground that the plaintiff could not sue alone,
excopt under the provisions of s. 30 of the Civil Procedure Code (Acu X1V
of 1889), which had not been complied with.

The platatiff appealed to the High Court.

Ghanasham Nilkanth Nadkarni, {or the appellant.—The plaintiff could
sue alone as manager. It is only in cases where there are joint debts that
all the co-parceners must be made parties. = A decree against the manager
binds the other co-parceners., He can, therefore, as a plaintiff represent
them. A manageris entitled o bring a suit to establish a right belonging
to the family withoat making other members parties to the suit —see
Arunackala Pillai v. Vythialinga Mudaliyar (1).

Section 30 of the Civil Procedure Code {Act XIV of 1882) does not
apply to a case like this. 1f necessary, the plaint may now be amended.

Shivram Vithal Bhandarkar, for the respondent.—All co-owners must
be parties; otherwise the suit must be dismissed-- Kalidas Kevaldas v. Nathu
Bhagvan(2). As between the members of a joint family, any one member may
sue, but a defendant is entitled to have the other co-owners joined as
parbies. Such joinder is 'necessary for the protection of the defendant:
see Ramsebuk v. Ramlall (3). A mere allegation in the plaint, that the
plaintiff sues as manager, is not sufficient fo cure the defect of non-joind-
er of parties—see Balkrishna Moreshvar Kunte v. The Municipality of
Mahad (4). The lower appellate Court was right in holding that the suit
was notb. properly consfituted under s. 30 of the Civil Procedurs Code
{Act XIV of 1882). . Section 32 does not make it discretionary with the
QCourt to add parties. The plaintiff should be allowed on second appeal
to amen | the piaint by adding parties.

JUDGMENT.

[160] SarRGENT, 0.J.—The plaintiff in this case sued in ejectment
as the manager of the undivided family of the deceased Gopal Yadneshwar,
to recover possession of the land mentioned in the plaint. The defendant
by his written statement took the objection that the other members of the
family, mentioning more particularly a micor brether and uncle of plaintiff,
should be made parties to the suit. An issue was framed, raising the question
whether plaintiff could sue alone. The Subordinate Judge held that the
manager of 2 Hindu family could institute and defend suits on behalf of
the family. The lower Court of apneal held that he could not do so’
without conforming to the provisions oi s. 30 of the Code. That section
.enables (with the permlssmn of the -Court) one of several persons having
the same interest in a suit to sue on behalf of all, by giving notice through
fhe Court to all the parties concerned, in manrer therein mentioned, and
where the party suing does not, in the eve of the law, represent all the
persons intended for the purpose of suing and being sued ; but here it is
contended by the plaintiff, and was so held by the Subordinate Judge, that,
as the manager of an undivided Hindu family, he fully represents the
other members of the family for the purpose of litigation, and that the
suit is properly framed by the mere statement contained in it that plaintiff
sues as manager of the family, However this may be as between the
members of the family, it is plain that the right of a plaintiff to assume

meMm.27.  @TBan . 8) 6 C. 815, (4) 10 B. 32,
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the character of manager, and to sue in that character, raises a question
of fact and law which varies as the other members of the family are:
minors or adults, whose agsent is usually required in important matters,
and we think, therefore, that the defendant is always entitled, when the"
objection is taken at an early stage, to have the other members of the'
family, when they are known, placed on the record tc insure him against
the possibility of the plamtuff 8 acting witbout authority. Moreover, the
reasons which are given in Kalidas Kevaldas v. Nathu Bhagvan (1) for
requiring the other members of the family to be made parblea, are equally
a.ppllcable, whether or no the plaintiff deseribes himself in the pla.mt ag
guing as manager of the family. On both grounds [16!] we think,
therefore, that the defendant was entitled to ha.ve the plaintiff’s uacle
and minor brother placed on the record either as co-plaintiffs or defendants..
‘We think, however, .that under the circumsbances of this case, and-
having regard to the state of the law on the subject, the plaintiff should
be, and we hereby direct that he be allowed to amend his plaint by
making the other members of the family mentioned by the. defendant
parties to the suit, and reverse the decres of the Court.below:for that
purpose. Such amendment to” be made within a month of the papers
being received by the Court of first instance; but, in default, the decree
of the lower Court of appeal is to stand conﬁrmed In any case, the

" plaintiff must pay the defendant hls costs up to the present time. :

" 12 B, 161,
REVISIONAL CRIMINAL.
Before Mr. Justice West and Mr. Justice Birdwood.

In re JANKIDAS GURU SITARAM.* [17th August, 1887.]

Criminal Procedure Cods (dct X of 1832), ss. 155, 202, 203—Maygistrate’s power to
direct a local investigation by the polwe—OompZamt of an:offence cognizable by a
Magistrate—Ezamination of complainant. :

Section 155 of the Code of Criminal Procedure {Act X of 1882) deals only
with the powers of police officers. It confers no pawer or authority on Magis-
trates to direct a local invessigation by the police, or call for a police report.

It is not a proper course for a Magistrate, when a complaint is maie before
him of an offence of which be can take cognizance, to refer the complaint to a;
police officer. He is bound to receive the complaint, and aiter examining the
complainant to proceed according to law,

. THIS was an application for the exercise of the revmonal ]uvlsdlcblon
of the High Court under s. 435 of bbe Code of Criminal Proeeiure
{(Aet X of 1882). .

The applicant Jankidas lodged a complaint bafore. Mr. Ryan, the'
Acting Second Presidency Magistrate, charging one. Gangadas and twelve
other persons with criminal trespass and house-trespass, under ss. 447
and 448 of the Indian Penal Code (Act XLV of 1860).. He alleged that-
he was the pujari and manager of the temple of Shri Mahadev a Nagpada;;:
that on the 13th June, {162] 1887, at about 8 o’clock in the morning,:
the accused unlawfully entered the temple during his. absence, assaulted -
his brother’s widow, Wbo was ‘ﬁhen engaged in Worshipning the idol,  and.:

* Gummal Revxsxon Apphcatlon No 157 of 1887
o . 1) 7B.217,
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