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APPEL- Before Sir Charles Sargent, Kt., Chief Justice, and
LATE Mr. Justice Nanabhai Haridas.

Crvrr, e

12B. 158 SHRI SIDEESEWAR PANDIT (Original Plaintiff), Appellant v

SaRI HARIHAR PANDIT (Original Defendant), Respondent.™
{20th July, 1887.]

Jurisdiction—A4ct XIV of 1869, ss. 23 and 24—Subordinate Judge apvointed to assist

another Subordinate Judge, powers of —Second appeal, objection to jurisdiction on
—Practice.

Where a Subordinate Judge is deputed, under s. 23 of Act XTIV of 1889, to
assist anotber Subordinate Judge, the assistance by the Judge so deputed can
only be afforded within the limits of his jurisdiction as fixe1 by s, 24 of the Act,
and cannot be invoked, except in matters within his competence,

The plaintiff having obtained a decree against the defandant ina suit in which
the subject-matter of tha suit and the amount of the decres exceeded Rs. 5,000
in the Court of a Subordinate Judge of the Firat Class, presented it in that Court
for execution. The Subordinate Judge transferred it for execution to the Second
Class Subordinate Judge who had been appointed, under Act XIV of 1869, to
assist him,and whose jurisdiction extended 60 Rs. 5,000 only. The Becond Class
Subordinate Judge ordered execution to issue. The defendantappealed, and this
order was reversed. The plaintiff appealed to the High Court, and raised, for
the first time, an objection that the Second Class Subordinate Judge had no
jurisdiction to entertain the applicatioa for execution, - The defendant contended
that this objection was taken too late on second appeal. ‘

Held, that the Second Class Sabordinate Judge had no jurisdietion to enter-
tain and deal with the plaintifi’s application for execution, and that the plaint-
iff’s objection should be allowed. An objection to the jurisdiction, the validity
of which is patenst on the face of the procesdings, can be taken at any stage of the
proceedings. .

[Diss., 17 M. 809=4 M.L.J.91; N.F.,5 Ind, Cas. 155=7 M.LT.132; F., 9 P.R,

: 1901=1 P.L.R. 1901; Appr., 16 C. 457 (460) ; U.B.R. (1902}, 3rd Qr., Execution
of Decres, p. 5; R., 13 B. 489 (491); 7 A.L..J. 675 (678) ; 2 Ind. Cas. 677; 5 P.R.
1903 {Rev). =144 P.L..R, 1903 ; D., 16 B. 731.]

THIS was a second appeal from a decision of Sir William Wedder-
burn, Distriet Judge of Poona. :

The plaintiff instituted this suit, the subject-matter of which was

_‘over Rs. 5,000, in the Court of the First Class Subordinate Judge at
Poona, and obtained a decree against the defendant, which was also over
that amount. He subsequently applied fo the same Court for execution
of his decree, but the Subordinate Judge transferred the decree for execu-
$ion of the Second Class Subordinate Judge, who had been deputed,
onder 5. 23 of Aet XIV of 1869, to assist bim. The Second Class
Subordinate Judge passed an order sanctioning execution ; but the
defendant appealed from that order, and it was reversed by the District
Judge. .

[156] The plaintiff now preferred a second appeal to the High Court,
and contended, for the first time, that the Second Class Subordinate Judge
had no power fo deal with the execution of the decree, which had besn
transferred 6o him by the First Class Subordinate Judge. - The defendant

contended that the plaintiff’s objection to the jurisdiction was too late on
second appeal. :

Second Appeal No. 212 of 1885,
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Viccags {Pandurang "Balibhadra with him), for the appellant.—The
First Class Subordinate Judge, who had passed tbe decree, and to whom
application had besn made, ought not tohave transferred the execution to
the Joint Second Class Subordinate Judge, as the subject-matter of the
suit was over Rs. 5,000, The Second Class Subordinate Judge was
appointed under s. 28 of Act XIV of 1869, and his jurisdiction could be
invoked only in matters within his pecuniary jurisdiction, which wag limit-
ed to Rs. 5,000. The decree in question would be executed without jurisdic-
tion if the order for execution by the Second Class Subordinate Judge
were upheld. Though the appellant did nof, at first, object to the jurisdic-
tion, he can now object on second appeal. Consent or acquisscence of
parties does not give jurisdietion to Courts in matbers beyond their
jurisdiction—Babagi v. Lakshmibas (1). An objection to jurisdiction can
be taken at any time, and here the appeilant applied to the compstent
Court : he should, therefore, be allowed now to object on second appeal—
Geeasoodin v. Ramchandra Hanmant Bisbood (2); Nidhi Lal v. Mazhar

Husain (3). 1If the objection to jurisdiction is patent on the face of the
record, it can be taken on second appeal—Bapusi-v. Umedbhai (4).

Mahadev Chimnaji Apte, for the respondent.—The objection to
jurisdiction is taken too late. The appellant submitted to the jurisdiction
of the Second Class Subordirate Judge when execution was allowed by him
to issue, and even took money under the order. He is estopped from
objecting now. Here for the first time he objects to the jurisdietion.
Objection to jurisdiction cannot be taken on second appeal—Pandojs v.
The Collector of Poona (5). The Second Class Subordinate Judge was
[157] appointed te assist the First Class Subordinate Judge, and the latter

could transfer the execubién of the decres, and such an act would not-

be ultra vires.
J UDGMENT

SARGENT, C.J.—The plam*lff who presented his darkhast in the
Court of the First Class Subordinate Judge, has taken the objection,
that the Subordinate Judge of the Second Class had no jurisdiction to
adjudicate on the darkhast, the subject-matter -both of the suit and of the
darkhast being above Rs. 5,000. The Subordinate Judge, it appears, had
been appointed, under s. 23 of Act XIV of 1869, to assist the First Class
Subordinate Judge in the disposal of the suits on his file, and was directed

by the latter to dispose of the darkhast in question. The assistance, °

however, . contemplated by that section could only be afforded within the
limits of a Second Class Subordinate Judge’s jurisdiction as fixed by s. 24
of Act XIV of 1869, and could not, therefore, be invoked by the Subordinate
Judge of the First Class, except in matters within bis competence. The
execution of the decree by s. 223 of the Civil Procedure Code belongs to the
Court which has pronounced it, and as the Second Class Subordinate Judge
could not have enfertained the suit, so neither could he deal with it in
execution. We, therefore, fhink that the plaintiff is right in his contention
that the Subordinate Judge of the Second Class had not jurisdiction. to
entertain the darkhast. ;

But it has been urged for the dafendant that this ob]ectlon cannot be
taken by the -plaintiff, or, at any rate, not on second appeal.for the first
time. As a general rule, an objection to the jurisdiction, the walidity -of

(1) 9 B. 266, (2) 8. A, 323 of 1872, No. 17 of 1872 (8) 7 A, 230(243).
(4) 8:B,H.C:R.A.C.d. 245, ) Printed Judgments for 1876, p. 103 :
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which is patent on the face of the proceedings, can be taken at any stage
of the proceedings—ses Gezasoodin v. Bamchandra Hanmant Risbood (1)
and the remarks of ‘Mahmood, J., in Nidhi Lal v. Mazhar Husain (2) ;
and as the plaintiff presented his plaint in the proper Court, there seems
no sufficient reason why he. should not have the same right to object to
the jurisdiction of the Judge who tried the case as the defendant would
have had had the decision been against him.

‘We must, therefore, discharge the orders of both the Courts below,
and direct that the plaintiff’s darkhast be disposed of by [158] the First
Class Subordinate Judge As the plaintiff presented his darkhast in the
right Court, the parties must pay their own costs throughout up to the
present time.

12 B. 188.
APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, and
- Mr, Justice Nanabhai Haridas.

HARI GOPAL (Original Plaintiff), Appellant v. GORALDAS
KUSEABASHET (Original Defendant), Respondent.*
[16th Auvgust, 1887.]

Hindu Law—Joint family—Manager —Parties lo suit —Practice —Suit by manager alone
—Co-parceners made parties on objection by defendant—Civil Procedure Code (Act
X1V of 1882), s. 30— Amendment of pleadmgs-—Plamt amended in second appeal
by adding parties.

The plaintiff as manager of an undivided Hindu family sued to recover posses-
sion of certain lands from the defendant. The defendant contended that the
plaintiffi’s minor brother and unecle, who were his undivided co-parceners, should
be made parties to the suit, Ths Court of first instancs held that the plaintiff, as
manager, could sue alone, and passed a decree for the plaintiff, The first appellate
Court reversed the decree, holding that the plaintiff could not sue alone, except
under the provisions of s. 30 of the Civil Procedures Code, which had not been
complied with. On second appeal to the High Court,.

Held, that the defendant was entitled to have the plaintiff's uncle and minor
brother placed on the record either as co-plaintiffs or as defendants. The right
of a plaintiff to assume the character of manager. and o sue in that character,
raises a question of fact and law which varies as the other members of the family
are minors or adults, and, therefore, the defendant is always entitled in such
suits, when the objection is taken, at an early stage, to have the other members
of the family, when they are known, placed on the record, to ensure him against
the possibility of the plaintiff’s acting without authority.

The plaintiff was allowed on second appeal to amend his plaint by making the
other members of the family parties to the suit.

[Appr., 9 Bom, L.R. 1126 ; R., 21 B. 154 (158); 28 B. 11 (19)=5 Bom. L.R. 621 ; 7
Tnd. Cas. 584=4 S.L.R. 2.]

SECOND a‘ppeal from a decision of Ra,;7 Bahadur K. B. Bal, First

Class Subordinate Judge with appellate powers at Thana,

The plaintiff as a manager of an undivided Hindu family sued the
defendant to recover possession of certain lands. The defendant
contended that the plaintiff’s minor brother and uncle, who were his
co-parceners, should be made parties in the suit as co-plaintiffs.

* Second Appeal, No. 375 of 1885,
1) B: A. 338 of 1672, No. 17 of 1872, . (2)7 A 230 (243).
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