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retaining fee, provided the disqualifying facts could with reasonable inquiry
have been-ascertained before acceptance of the fee.
Ghanasham Nilkant, for the appellant and original opponent.
Manekshah Jahargirshah, for the respondént and original applicant.

A% the hearing of the reference Mr. Ghanasham raised a preliminary
objection, contending that the reference, not heing made on a question of
law or usage arising in the course of a suit or appeal, was not authorized
by s 617 of 'Act XTIV of 1882, He relied on Ghella Tarachand v. The
Collector of Ahmedabad (1).

JUDGMENT.

‘WEST, J.:—The present reference has nob been made as to any point
arising in a litigation betweasn parties before the Dissrict Cours in a suit
or appeal or in a master wherein the Court was in the proper sense called
on to adjudicate,—that is, fo pronounce on the opposite pretensions of
contending varties. In the case of Ghella Tarachand v. The Collector of
Ahmedabad (1) Sargent, C.J., and Melvill, J., held that the Distriet Court
could ot refer to the High Court even a point that arose in a contention
connected with the Liand Acquisition Aet, X of 1870, and such a case
would, it seems, be more analogous to an ordinary litigation than one in
which the District Judge had only to consider whether or not a pleader
had been guilty of professional misbehaviour. An inquiry of this kind
is of a disciplinary character. Ses In re Hardwick (2). Being diseiplinary,
it is not litigious, and the fact that an appeal is allowed from the Subordi-
nate Judge to the District Judge doses not make it litigious. Sections 617,
647 of the Code of Civil Procedure cannof, according to the case we have
quoted, [80] authorize a reference, except in a matter of litigation, and

wa must decline to entertain the one now made to us. The District

Judge will act on his own view of the facts and the law.

12 B.80.
_ APPELLATE CIVIL
. Before Sir Charles Sargent, Kt., Chief Justice anw Mr. Justwe
: Nanabhai Haridas.

KRISHNAJI AND ANOTHER (On'qinal Defendams) Appellants v.
VITHALRAV AND OTHERS (Original Plaintiffs), Respondents.™
. (5th May, 1887.] .

Vatan deshmukh1—~Grant of profits of such vatan in perpetuzty-—l?eredzta'ry gumastas—-

How.far such grant valid after the death of the grantor— Limtiation— ddverse poss-.

ession— Decree, proceedings in execution of, against the onqmald#btor—Such proceed-
ings not binding upon persons nct partiés ta tham.

By a sanad duly executed on the 20th Augusf 1850, the plaintifis’ father,
Yashvantrav, who was a vatandar deshmukh, appointed rhe defendants and their
heirs bereditary vatani gumastas, and granted, by way of remuneration for their
services, Rs. 201 and a qnantity of grain out of the annual vatan income in per-
petuity. In consideration of certain sums obtained from the defendants, Yash-
vantray mortgaged the vatan property to the defendants who subsequently sued
Yashvanurav upon the mortgage; That suit was raferred to arbitration, and an

i * Second Appeal No 692 of 1885, : -
(l) Printed Judgments for 1882, -p..257. .. (2 L. R. 12Q B. DIV 148. .
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award was duly made, and a decrea upon the award was obtained by the defend-
dants against Yeshvantrav. In 1859, execution of the decree was granted against
Yashvantrav, In 1864 the services connected with the vatan were discoutinued by
Goverom:mt. In 1871 Yashvantrav died. The defendants having kept the
decree alive, sought in 1831 to execute the deccee agiinst the plaintiffs’ eldest
brother, who filed objections, but his objecbions wera overruled, and execution
was ordered to issue.

The plaintiffs brought this suit in 1883 for a declaration that the defendauts
were no longer entitled to the allowance under the sanad, and for an injunction
res:rainiag the defendants from execution of the decree against the tatan, The
defendants contended (inter alia) thas the sanad could not be cancelled, Yash-
vantrav having granted it as full owner : that the receip$, by the defendants, of
the allowance had beeu adverse since 1861, when their services had ceased ; and
that the execution proceedings against the plaintiff:’> father and their elder
brother in 1859 and 1881 respectively. bound the plaintiffs. Both the lower Courts
decided in favour of the plaintiffs. On appeal by the defendants to the High
Court,

[81] Held, confirming the decree of the lower Courts, that the plaintiffs were
entitled to the declaratory decree and to the injunction prayed for. Although the
management of the vatan was vested by the sanad in the defeadants aud their
heirs in perpetuity under the title of gumastas, neversheless the remuneration
atiached to the office by Yasavautrav was in decog wion of his successor’s rights,
and was, therefore, at any rate in the absence of proof of custom, invalid agaiust
them. ) '

Held, also, that having regard to the terms of th2 sanid it was in the power
of the origiual grantor, or any of his sucsessors, to detsrmine the office and the

remuneration at any time after the vatan sorvices ceased in 1864,

Hell, also, that, assuming the grant by Yashvantcav to by invalid as against
his sascessor, adverse possession would only run against the plaintifis from the
time of his death in 1871, and vhe present suit haviag been filed within twelve
years from that date was not barred ) : )

Held, further, that the prociedings in execation of the decree of 22nd Juus,
1859, including the order of the 18th June, 1881, did wvot bind the plaintiffs
under s, 244 of she Civil Procedure Code (Act XIV of 1882), the plainuiffs nos
having been parties to them.

[R., 14 B. 82 (86) ; 22 B. 422.)

THIS was a second appeal from a decision of A.C. Watt, Acting
Distriet Judge of Poona. :

In 1850 one Yashvantrav, the plaintiffs’ father, who was a vatandar
deshmukh, passed a sanad %o the defendants, whereby he appointed them
hereditary vatani gumastas, and assigned to them, in perpetuity, Rs. 201
and 15 maunds of grain out of the income of the vatan property, (l}he
management of which was entrusted to the defendants), as remuneration
for their services as such gumastas. ’

The material portion of the sanad was as follows :—'* You, Krishnaji
and Parashram, are in my padre {i.e. protection) for many days, and on
account of a desimukhi vatan you have taken a great deal of trouble, and
I recognizidg this * * ™ passed tu you & sanad as respects the vatans

‘gumastaship of seventeen -villages at Niratir, and.you are having wvahivat

(management) accordingly * -* *, Therefore in the said tarf Nirabir
you are to have the deshmukhi vahivai, and in terms of the former sanad
Rs. 201 in cash and 15 maunds of -grain of the Baroli measurement as
remuneration  (vatan), and respecting the vahivat of the said tarf Niratir,
as to collecting money, giving answers, you and your descendants are to
perform this work for the said remuneration ¥ * * »

_[82] Subsequently, in consideration of certain sums,advanced by the
defendants to the plaintiffs’ father, he mortgaged the vatan property to
the defendants, who having sued him upon the mortgage, the suit was
referred fo arbitration. Anaward was duly made, and-a decree was passed
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on the award in 1859. The defendants sued out execution of the decree

in that year against the plaintiffs’ father. - In 1864 the wvaian services
were remitted under the Summary Settlement Act, and the defendant’s
office of gumasta became thenceforward a sinecure. The plaintiffs’ father
died on the 12th November, 1871.

In 1881 the defendants, who had kept alive their decree, sought
exacution against the eldnst brotber of the plaintiffs. Hoe filed objections,
but his objections were disallowed, and execution proceeded.

The plaintiffs brought the preseat suit on the 10th November, 1883,
to have it declared that the defendanis- were no - longer: entitled: to the
allowance which they claimed under the sanad, and for a perpetual injune-
tion restraining the defendants from executing the decree of 1859 against
tbe vatan property.

The Suborliinate Judge of Puona passed a decree in favour of the
plaintiffs, and his decree was confirmed, ou apaoeal, by the Distriet Judge.

The defendants praferred a second appaal to the High Court.

Skantaram Narayan, for the appellants :—It was competent to
Yashvantrav to make such a grauns. A fasher represents the whole estate—
see Radhabai v. Anantrav (1)—and the decree obtained against him binds
his sons. - The sanad expressly grantel the income; and the circumstance
that the services subsequently ceased, would not aifect the rights of the
appellants to the emoluments of the office of hereditary gumastas. -They
have enjoyed them adversely for twaentby-five years continuousiy. The
sons of Yagshvantrav caonot now object, having acquiesced until their
father’s death., Tue appeilants’ appointment was hereditary, and the fact
that their services were dispensed with, does noti affect the tenure.

{83] Rav Saheb Vasudev Jagannath Kirtikar, for the respondants :(—
The lowsr Courts were right in deciding in the plaintiffs’ favour. Yashvant-
rav could not ersate a right in derogasion of the rights of his successors.
Under the sanad nothing bavond a psrsonal obligation was created, which
obligation ceased on his death. The decree against Yashvanirav could
not be execnted agiinst the respondents. The plaintiffs were not parbies
to the execution proceedings. No hereditary gumasta eould be apuoointed :
ses Ravji Raghunath v. Mahadevrav Vishvanath (2). Tho appointment of

the appellants, therefore, cannot hoid good after Yashvantrav’'s death. The’

possession of the emoluments ¢annot be adverse, as the suit was within
twelve years after the deash of Yashvantrav. :

JUDGMENT .

SaRGENT, O.J.—The plaintiffs, who are the sons of Yashvant-
rav, a deshmukh, pra.y for a declaratory decree that the defendants
are pob entitlel to any portion of the profits of the deshmukhi vatan,
and for a perpetusl injunction restraining them from executing a
decrea of 22nd June, 1859, obtained by them against Yashvantrav
against the wvatan property. Tne defendants base their claim on a
sanad executed in their favour by Yashvantrav on the 26th August,
1850, by which he appointed them hereditarily the vatan gumastas, and
as remzuneration for the performa.nca of its services therein particularly
specified, assigned to them Rs. 201 in cash and 15 mauuds of grain; to be

deducted from the income ot the vatan commg 0 their hands. Yashvanst-

rav died on the 12 h November, 1871. ‘If is not in dispute that the’

(Ugﬁymm'-/- : . ’ (2 2 B.-H. & R, 237.
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vatan services were remitted on 23rd January, 1861, under the Summary
Settlement Act, and that the office of gumaste is now a sinecure.

With respect to the objection taken to the value of the suit being
more than Rs. 5,000, and, therefore, beyond the jurisdiction of “the Second
Class Subordinate Judge, we think the reasons given by the lower Court
of appeal conclusive. Thers were not materials befores the Subordinate
Judge to show that the value exceeded Rs. 5,000, nor was the point taken
before bim ; and, [84] lastly, thers is no evidence before us to enable us
to say that the Subordinate Judge had not jurisdiction.

Passing to the merits of the case, the first question is, whether '
Yashvantrav could appoint an hereditary vatani gumasta and assign to
the office a remuneration, in perpetuity, payable out of the income of the
vatan. In Ravii Raghunath v. Mahadevrav Vishvanath(l), it was held
that the bolder of a deshpande wvatin cannot create an hereditary deputy,
and that no such appointment could have effect beyond the incumbent’s

life, being beyond the compsetency of the bolder of the vaian.

In the present case the management of the wvatan is vested by the
sanad in the defendants and  their heirs in perpetuity under the title of
gumastas, but the remuneration ,attached to the office is egnally in
derogation of the successors’ rights, as in the case of a depuby, and is,
therefore, at any rate in the absence of proof of custom, invalid againss
such successors; but in any case we think thas, having regard to fhe
terms of the sanad, it was ia the power, whether of the original grantor
or any of his successors, to destermine the office and the remuneration
at any time after the vatan services ceased, as was fthe case in 1864.
The sanad is, in terms, the grant. of an office the performance of whose
duties are remuneratel by a portion of the income of the wvatan, ahd

. which ia. Forbes v. Meér Mahomed Tuguee (2) is treated by the Privy

Counec] in discussing the general gquestion as 11able to resumptions when
the services cease.

It was said, however that the dsfendants must be deemed to
have been in adverse possession of the 201 rupees and the 15 maunds
of grain since 1864, when the services ceased. Assuming the - grant
to be invalid, as we have held, as against the successurs of Yaghvantrav
on his deabb, adverse possession would only run from that time as against
them, and twelve years had not elapsed before the -present suit was
filed ; and a.lt.hough the grant might have been cancelled by Yashvantrav
in 1864 there is no evidence to show that it was so cancelled bv him, or
that the defendants ever claimed or enjoved the Rs. 201 and 15 maunds
of grain during Yashvantrav's life otherwise than in virtue of the office.
[85] As regards she latter view of the plaintiffs’ rights, although there
bas been no formal resumption by them of the sanad, the present suit
may be treated as having that effect, without prejudice to the defendants, .
who, it they eould have provel a custom, would have done so to establish
their right to create an here litary gumasta noswithstanding r,he inalien-
ability of the vatan.

With respect to the proceadlngs in executlon of the decrea of the
220d Juns, 1859, the surviving plaintiffs were not parties to any of them,
ioclnding Mr, Ranade s order of the 18th June, 1881, and are, therefors,
not bound: by them uader the provisions of 5. 244 of the Code of Civil
Procedure.

()2B. H.G.R.23T. | (2 13 M. L A, 438.
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.In either view, therefore, of the sanad we are of opinion that the
plaintiffs are now entitled to the. declaratory decree and injunciion as
prayed for, and the decree of the Court below should be confirmed with
costs.

Decree confirmed.

12 B. 85.
APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdwood.

PALLONII MERWANJII (Applicant) v. KALLABHAY LALLUBHAI
~ AND ANOTHER (Opponeuts).* [13th June, 1887.]

Pleader and clients, their rights and obligations inter se— Regulation IT of 1827—Con-
Sfidential commumnications made in the course of professisonal employment.

The rules prevailing in England with regard to the rights and obligations of
solicitors in relation .tn their clients apply, with slight difference, to pleaders
practising in India. The principles deducible from the English cases are as fol-
lows :—

1. A-party to a judicial procesding is entitled to such professional assistance -

as he thinks wiil best suit him.

2. A pleaderis free to place his services at the disposal of any such party upon
such terms as he may think most advantageous to himself consistently with t.ha
honour of his profession and the due administration of justice.

3, A pleader who receives any confidential information from his client i in the
course ot his professional employment is not at liberty to carry that information
[86] into the service of his autagonist, or any one who in that very litigation or
n any subsequent litigation may be opposed to uhe client furnishing. the infor.
mation.

4. Under Reg.1I of 1527, pleaders receive certain fees, in return for whtch
they are not at libsrty to act against those retaining them, whether they are
retained by one client singly or by two or more clients jointly.

A pleader who has acted for several persons will not be restrained from after-
wards acting for soms of them only as against the others, unless it be shown
that he is possessed of kaowledga arising from his previous employment which
might be prejudicial to his other clients.

As a general rale, the Court will require a very strong case to be made out
before it will intecfere by way of injunction, restraining a pleader from appearing
. for a client, and there must be clear affidavits made to show that special kaow-
ledge was a(quued by the pleader during his employment by the former client.
1n case of his possessing such knowledae, he wili-not be allowed to throw up the
conduct of the case and transfer his services. He will never be allowed to dis-
chargs himself from the conduct of the case if the case raises even a probablhty

of prejudice to his former employers.

K., a pleader, was at first retained by P. and N jointly to defend a suit on
thelr behalf. At a laterstage of the case, P. and N. guarrelled. Thereupon
K. applied to the Court for léave to withdraw from the conduct of the case,
on the ground that be could not attend to the interests of toth P., and N, The
Court allowed him to withdraw. A few days afterwards, K. appeared in Court,
and filed a vakalatnama, or warrant of attorney, signed by N., and claimed to
conduct the case on behalf of N, alone. P. otjected to thls 5 but the Court
disallowed this objection,

' Thereupon P, made an application to the ngh Court for an m]uncmon
‘réstraining K from acting on behalf of N. alone.
Held that as it was not made out that K. was in possession of any confiden-

tial information either from P. or from P, and N. together, such as wounld’

. * Application under Extraordivary Jurisdiction, No. 191 of 1886,
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