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" 12'B. 1.
_ APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdwood.

SHEEK SULEMAN AND ANOTHER (Original Sureties), Appellants v

SHIVRAM BHIKAJI AND ANOTHER.* [21st April, 1887.]

Sureties—Right of surety to  appeal—Extent of sureties’ liability— Attachment before

judgment— Security under 3. 484 of Civil Procedure Code (XIV of 1882)—-Decree —
Stay of execution by appellate Courl—Fresh security wunder s. 545 of Civil Pro-
cedure Code (XIV of 1882)—Liability of original sureties.

A surety against whom a decree js sought to be enforced under s, 253 of the
Code of Civil Procedure (Act XIV of 1882) has a nght. of appealirg against an
order made in the execution proceedings.

[72] A. and B. became sureties, under s, 484 of the Code of Civil Procedure
(Act XIV of 1882), for'the production of property attached before judgment by
the Court of first instance, Under their sarety-bonds they were 'bound, in

- default, “to pay to the said Court such sum as the said Court may adjudge
againgt the said defendant.” The Court of first instance passed a decree in the
plaintiff’s favour for Rs. 229-14, Against this decree both parties appealed fo
the District Court. In that Court the defendant obtained an order for stay of
exescution of the original decree on his furnishing security, under s. 543, “for
the due performaunve of such decree or order as may ultimately be binding on
him.” ¥e accordingly gave fresh security. The appellate Gourt passed a decree
in plaintiff’s favour for Rs. 800 and costs.

Thereupon the decree-holder sought o enforce the appellate decree against the
sureties A. and B. under 8. 253 of the Civil Procedure Code, The sureties con-
tended, first, that the original decree baving merged in the appellate decree, they
were not liable at all under their bond, which related only to the decree of the |
Court of first instance ; secondly, that they were responsible only for so much
as was by the original decree adjudged against the defendant : aund, thirdly,
that their original liability had beea extinguished by reason of exectition having
been stayed without their assent by the appellate Court oa defendant’s furnish-
ing a fresh security.

Held, that the liability of the sureties could not properly be extended beyond
the amount, including costs, awarded to the plaintiff by the Court of first in-
stance. That and no other sum was such ‘‘as the said Court may adjudge against
the said defendant.’”’ The security given to the Cours of first instance was for
the satistaction of its decrea—not the possible decree of a higher Court. If an
appeal was made, it was left to the appellate Court to regulate the terms on
which it would take securisy for the execution of its own decree.

Held, also, that as soon as the decree of the Court of first instance was made,
the liability of the sureties was fully incurred, and they were severally bound to
‘place at the dlspasa,l of the said Court, when required, the property specified in
their bond, or, in default, to pay such sum as the said Court should adjudge
against the defendant. This liability having been incurred, was not extinguished
by the fact that an appeal had been brought against the decree.. 1If the amount

adjudged by the decree was reduced inappeal, their liability would be diminish-
ed to a like extent ; or, if the decree was reversed, their liability would be

- reduced to nothmg, bu(‘. their liability did not cease, because the decren of the
first Court merged in that of the appellate Court.

[F., 5 Ind. Cas. 985=5 L.B.R. 156; R., 28 M, 117=14M L. J 430; (1914) M.W.N.

714 D, 23 M 73 (80)—-9 M L.J. 265 (268).]
THIS was a second appea.l from the order of H. Batty, Acting District

Judge of Ratnagiri, in miscellaneous appeal No. 15 of 1885.

The plaintiff, Shek Ahmed, filed a suit in the Court of the Second

Class Subordinate Judge at Vengurla, and obtained an order for attach-
ment, before judgment, of cerfain property belonging to the defendant.

.'y Seéond Appeal No, 496 of 1886.
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Thereupon Shek Suleman and Rama [78] Bhikaji together with a third
person became suretiss, under a. 484 of the Code of Civil Procedure
(Act XIV of 1882), for the production of the property which had been
attached. - They executed a surety-bond in the form prescrxbed by the
High Court (1), X

The Subordinate J uage pa.nsed a decres in the plaintiff’s favour for
Rs. 229-14, with costs. Both parties appealed against this decree to the
Distries Courﬁ. In that Gourt she defendant appliad for and obtained an
order for stay of execution of the original decree on His furnishing
security. under 8. 545 of the Code of Civil Procedure, * for the due perform-
ance of such decrea or order as may ultimately be binding on him.” His
surety. was the third of the three persons who had becoma sureties in the
Cours of first instance. The Distriet Court passed a decres, in the
plaintiff’s favour, of Rs. 800 and costs.

Thereupon the decree-holder apolied for execution of the appellate
decree, both against the judgment-debtor and against the two sureties,
Sbek Suleman and Rams Bhikaji. The sureties regigted this application,

~on the ground that the security bond- continued in- force only unsil the
original Court passed a decree, but that the decree-holder having taken a
fresh security for the due performance of the appellate decree, the original
liability had become cancelled.

{74] Tuis contention was disallowed by both the lower Courts, They
held sbat tne suraties were liabls, under their bond, vo satisfy ths decree
of the Court of aupeal.

Against this decision the sureties, Shek Sulemm and Rama Bhlka.]l
appealed to the High Court.

Manekshah Jehangirshah, for the appsllants.

- Ghanasham Nilkant, for the respondent.

At the hearing of the anpeal, a preliminary objection was taken by
the respondent’s pleader, thas the sureties had no right of appeal under
the Code of - Civil Procedure. He cited Appagi Bhivrav v. Shivial
Khubchand (2).

Manekshah Jehangirshah, {cr the apuella,nt ‘relied on Ex parté Bhikaji
Vithal Ambekar 3). .

/ ' JUDGMENT.

‘ Per CUriaMm. —-—As the Legislature, in view of the rulings 'in EHz
parte Bhikagi Vithal Ambekar(3),Ghoree Lal Jha v. Sheo Narain Singh (4)
and dkhoot Rumanah v. Ahmed Eusoof]ee (5); retained in Act XIV of 1882,

(1) Vide Gircular Orders Book, p.?226. The materlal part of the security bond
was as follows ;—

“ Whereas 1n the suit above specifi-d the plainfifi............ aforesaid has ‘applied to
the said Court that the said defendant.....e...... may be ealled upon to furnish sufficient
security to fulfil any decree that may be passed against him in the said suit, or that on
his fallure 80 to do certain property of the said defendant............ may be attached. ;

“ and whereas a warrant has been issued by the said Court to the Nagir of the said

Court, commanding him to call upon the ¢aid defendant to furnish security in thesumof

“Thete{ore | ST have voluntarily become security, and do hereby bind myself my-

heirs, and executors, to the said Court that the said defendantt.......... ..shall produce and
place at the disposal of the said Court, when reguired, the propersy herein below specified,

or the value of the same, or such portion thereof as may be sufficient to fulfil such decree ;
and, in defaull of his so doing,J bind myself, my heirs,and executors,to pay to the said Court

at its order SUCH SUM.eeeevivnnes as the said Court may adjudge against the said defendant.”
(2) 3B. 204, . - o - (3)4 B.H,C.R. A,C 7. 119,
4)83W.R.CR. 24, -« . - (B)15W.R,C.R.538..
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s. 253, the same language substantially as it bad used in's. 2040f Act VIIT
of 1859, we must suppose shat it approved of the interpretation put on
that language by the High Court ; otherwise we should have felt a difficulty
with advertence to Hermitage v. Kilpin (1), Rushforth v, Beatson (2), and
the language of Lord Selbournein Bradlaugh v. Clarke (3).

The previous decisions have given to the surety a right of appeal as if
be were a party, and we must allow it. See Fraser v. Ehrensperger {4).

Manekshah Jehangirshah, for the appellants,—Under the surety-bond
the appellants are liable only to fulfil the decree passed by the Court of first
instance, and not in appeal. Seetion 253 of Act X1V of 1882 shows that only
the decree in the original Court is to be enforced against the sureties. The
rulings in Narayan Dev v.Gajan Dikshit(5) and Shivlal Khubchand v. Apajs
Bhivrav (6) do not apply. They were made under Act VIII of 1859. The
[75] original decree is now superseded by the appellate decree, and the
fresh security taken by the appellate Court extinguishes wmy client’s
lability under their bond. Again, the order for stay of execution was
made without our knowledge and consent. The extension of time thereby
allowed to the judgment-debtor discharges the sureties. . He referred to

. Nelvaru v. Nilvary (7), and Bishenmun Singh v. The Land Mortgage

Bank of India (8),
Ghanasham Nilkant, for the decree-holder.—The new sscurity bond

" did not extinguish the former one. The decree-holder did not give time,

nor accept new ferms, so as to affect the liability of the sureties.
Section 484 of the Code of Civil Procedure regulates their liability.
The security bond does not confine their liability to the amount of the
original decree. The Code gives a litigant the right of appeal, and
expressly provides for a stay of execution. The sureties must be taken
to have known that there was a possibility of an appeal and a stay of
execution. Their liability is, therefore, not affected by an appeal being
made, or a postponement of execution.

A iuit includes an execution proceeding : see Mungul Pershad's
Case (9).

JUDGMENT.

‘WEST, J.-—In this case the appellants became sureties along with
& third person, under ss. 483, 484 of the Code of Civil Procedure, for the
production of property attached in the course of ‘a civil suit by the Court
of first instance. The decree was in favour of the plaintiff as to part of
his claim, Both parties appealed to the Distriet Court, and in that Court
the defendant, in order to get execution stayed, gave security. for the fulfil-
ment of that Court’s decree. - His surety was the third one of those who
had bound themselves in the Court of first instance, and he does not now
dispute his liability. ) .

The decree in appeal awarded a greatly increased sum to the plaintiff. The
two sureties now betore the Court, on their failing to cause the property of the
defendant to be placed at the disposal of the Court of first instance for execu-
tion of the decree in appeal, have been held liable for the amount of that
decree. [76] They now contend (1) that the decree of .the Courb of first
instance having merged in that of the District Court, they are not liable at
all under a security for execution of the decree only of the former Court ;

M) L R.9 Ex. 205. - (2)1 Price 343, (3) L.R. 8 App. Cas, 857.
(4) L.R. 12 Q.B. Div. 310. (5) 10 B.H.C.R. 1.
(6) 2 B. 654. {7) 6 B. 110, 8) 11C, 244, (9) 8 L.A, 123
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(2), that, at anyv rate, they are responsible only for.so much as wag
there adjudged against the defendant ; and (3} that this original liability
has been extinguished by the fotal cha.nge of circumstances created when
the District Court without their assent postponed execution of the first
decree at the request of the defendant, and thus allowed bim a delay
which affected, or, at any rate, might materially affect his solvencv as it
existed when the first decres was passed against him.

We have already ruled that, on the decisions, an appeal lles in the
present case; and procseding now to coasider the several points of

objection to the judgments of the Courts below, we think (1) that the -

decree of the Court of first instance, immediately on its being made, satis-
fied the condition under which the sureties became severally bound to
cause the defendantto place at the disposal of fhe said Court, when
required, the property specified in their bond. In default they became
bound “to pay to the said Court...... such sum as the said Court may
adjudge against the said dafendant.” This liability having thus been fully
incurred was not extinguished by appeal being made against the decree.
Ii the awount recoverabls by the plaintiff should ba diminished ia appeal,
the amount of which payment could be eanforced would bs diminished to
a lika extenb, and the surefies’ engagsment being one of indemnity would

diminish in the same proportion. So, too, if the decres baing reversed the -

sum recoverable became zero, the sureties’ liability wou!d be reduced to

nothing. This was involved in the mnaturs of their engagement, bub ib

. did not cease to be an engagement, because the decree of the first Courb
merged in that of the appellate Court. The liability had been fully
incurred whatever afterwards happened, though in ifs nature variable as
fo amount.

Bus (2) we think that on the terms of she bond, as already quoted
by us, and equally on the intention of the Legislature the liability of the
sureties could not properly be extended beyond the amount, insluding
gosts, awarded to the plaintiffs by Uhe [77] Court of first instance.
This and no other sum would be such *“ as the said Court way adjudge
against the said defendaot.,” Under ss. 483, 484 of the Code of Civil
Procedure, the security is to be for the defendant’s placing ab the disposal
-of the Court of first instanes such property as shall satisfy iss decres, nob
the possible decres of a higher Court, Section 488 says that an attachment
shall bs raised when the suit is dismissed, though an appeal may still he
competent to the plaintiff, Under s. 479 a defendant may be called on to
furnish security for his appearance. The surety bas to bind himself on
the defendaunt’s default to pay the sum awarded against the defendant in
the suit, but no-one, - wo suppose, would extend this to the amount after-
wards awarded in the first or the second appeal. What the Code
eontemplates in such case is apparently security to be given to the Court
for the execution of its own decree which in the regular course should

- promptly follow judgment. If an appeal is made, it is left to the appellate

- Court to regulate the terms on which it will take security for the execution
of its own decree. The security for its satisfaction may or may not be
-coingident in the liability it mvolves thh one already incurred in the
Court of first instance.

As to that liability (3), we think it is nob affected by a postponement
of the execution, which . must have from the.first.been contemplated as
possible and not improbable, because it is expresslv provided for by the
LCode ‘of Civil Procedure.
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For these reasons, we modify the decrees of the Courts below and
pronounce the appellants liable to the decree-holders for the amount of the
decree of the Court of first instance.

Costs of this appeal and of the Courts below to be in proportion o
the amounts sought and now awarded. . '

-

, 12 B. 78,
[78_] APPELLATE CIVIL.
Before Mr. Justice West, and Mr. Justice Birdwood.

YASHVANT NARAYAN ADARKAR (Original Opponent), Appellant v.
XaviEr J. J. V. DESouza (Original Applicant), Respondent.™
[91st April, 1887.)

Civil Procedure Code (Act XIV of 1882), s. 617—Plea ler —Professional conduct,

Saction 617 of the Codé of Civil Procedure (Act XIV of 1842) does not authorizs
a reference, exsept oa a point arising in a lisigation between parties in a suis,
or appeal, ot in a matter wherasin ths Gourt is ealled on to adjudicate, thas is,
to pronounca on the opposite pretensions of contending parties.

A plealer was fiaed Rs. 95 by a Second Class Subordinate Judge for refu-~iog to
act on behalf of his client after recipt of retaining fee. On appeal, the District
Judge referred the matter to the High Cours, under s 617 of the Cade of Cuvil
Procedure (Act XIV of 1882).

Held, vhat the inguiry into the pleader’s professtonal conduct was of a disciplin-
ary, and not litigious, character. The fact that an appesl lay from the
Subordinate Judge to the District Judge did not make it litigious, In such an
inguiry no roference could properly bs mads, under s 617 of Act XIV of 1882..

THIS was a reference, under s. 617 of the Cole of Civil Procedure,

by H. Batty, Acting Distriet Judge of Ratnagiri.
* Que Yashvant Narayan Adarkar, a pleader practising at Vengurla, in
the Ratnagiri District, was fined Rs. 25 by the Secord Class Subordinate
Judge of Vengurla for refusing to uct on bshalf of his clien, Xavier J.
J.V, DeSouza, after receipt of retaining fee. Yashvant Na.rayau appealed
to the Distriet Court.

The District Judge referred the following questions to the ngh Court
for decision.:—

“1. TIs a pleader ]ustlﬁed in refusmg to act for a client, on the
ground that in a former case he had been engaged by the party to whom
under his new engagement he would bs opposed, unless his previous
engagement has placed him in possession of facts, &c., that would give
him an undue advantage:?

"9 Is a pleader justified in receiving a rata.mmg fes, w1th a
condltlonal acceptance of: bis duties ?

‘8. Does a pleader by refusal to act after accepting the reba.mmg
fee commit an offence under s. 50 of Reg. II of [79] 1827 ? Or is
it sufficient justification that he believes bona fide that his undertaking is
inconsistent with - a previous engagement, when that belief bas been
formed on facts which he might have ascertained before aceepting the fee *

The District Judge's opinion on - the first and second points
was in the negative; on the third he held that the offence was com-
plete, “whenever a refusal to act was given after the acceptance of a

* Civil Reference, No. 8 of 1887. -
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