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Bahu'u, on’ the footmg that the p1mc1pa,l of the mortaage debt’,
‘be taken to have been Rs. 8,629 on]y, instead of Rs. 5 999;. and_;
that a fresh decree be passed.

Bach party to pay his and her own costs in the Court below."
The appella.nt to have hls costs of this appeal ’

PRIVY COUNCIL %

ABDUL HOSSEIN ZENAIL ABA'DI AND AI\OTHER, DEI‘ENDANTS, m
CHARLES AGNEW TURNER, Orrician ASSIGNER, PLAINTIFF.‘ :

On appeal from the High Court at Bomba.y

C’ompramzse by oﬁcml trustee—Insolvent Act 11 and 12 Vw s O' 21 Secs 28
ard 29--Charges with a wiew to establish fr. aud-—Pmct@ce—Pleadmg—-.,»
Amendment of pleading—Fraud—The fraud charged in tke pleading znust be

proved and not freud of a different kind—Restriction of power to amend.

.-The account of an estate, formerly in the hands of a derivative executor w]m';
'became insolvent and died in 1856, having been pending in Court formany years;
-some of the parties bemg mterested in the original estate and others as the
insolvent’s creditors, a compromlse was effected, under whieh -a suit, brought in
1858 by -the official assignee, represcnting the deceased insolvent, was disinissed
~.by the .consent of parties in 1875. Part of a sum of money, paid to the credit of
the insolvent’s estate in pursuance of the compromise, wag made over, upon the
"passing of the consent decree, with the knowledge of the assignee, but without

“notice te, or the sanction of, the Court, to a person who had assisted in-taking

-the aceount. From the representatives of thelatter, he-being now dnceased ther
;successor in office of the assignee elaimed repayment.

“In regard to the facts that he was peither a party to, nor had any control over5
the ‘compromised. suit ; that he owed ne duby to the Court in respect of it, nox

to the credxtors of the estate a.nd that he had taken ne unfa,lr advantage of the'
assxgnee, ) : '

-, Held, ‘that there weré no grounds npon whxeh thls repa.yment conld be cIalmed ]

7.:; -The plaint, as presented, alleged the frandulent coneealment of the pa.yment from

the assignee. Afterwards, when all the evidence had been taken, and it had been
. ‘established that the assignee. knew of the payment, this. was amended. to the
-statement - that if he did know of it he had no power to eonsent te it, a,nd tha.t
hxs consent, Would not be bindin & the payment. being & fra.ud upon the Court

Held that the amendment at the stage when it was made was not permlssxble.

“Tisa well-known rule, tha.t a charge of fraud” must be substantmlly proved ag’
~laid, and that when one kind of fraud is charged another kmd cannot, on faﬂnre
of proof, be substltuted for it. :

*Pnsent.—Lonb VVATSO\T, Lom) FITZGERALD, LOPD HOBHOUSE and Sm B

PEACOCK. :
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: The ngh Court Havi mg deereed the cla,un ona ﬁndmg of. fraud dlﬁ'erent from o
- exther of the a.bove, held that on thxs ground a.lone the Judgment mlght ha.ve_ 2

;fvbeen reversed, - , . : . 5 o

On the la.tter point, Montesquzeu v. S’andys(I) referred to and folIoWed v
APPEAL flom a decree .(9th May, 1880,) of the . H1gh Court

reversing a decree (21st September, 1883,) of the ngh Court m

or1g1na.1 jurisdiction. .

The suit, out of whlch thls appeal arose, Was commenced on‘

the 25th January, 1881, by the official assignee, representmO' the
“estate of Agd Mahomed Rahim Sherazl. who died in 1856, to
recover from the present appellants, as heirs and representatives

of H4ji Zenail Ab4di, who died in 1878, Rs. 1,50,000, with. inter- -

est, on the ground that, having been unlawfully reeelved by the
',Hagl, it Wa.s repayable by his representatives. ’

"By the Appellate Court below this claim was held good and

'by the decree, against which this appeal was preferred the appel-
‘ilants were ordered to repay to the official assignee the amount
. with interest, amounting to Rs. 2,80, 089 .

-+ The long htlo*atlon, to- which the traneactmn at present in
’dlspute was a’ sequel, was as follows:—In 1820 Mahomed A_h i

Khén died, leaving, as executor of his will, Agd Mahomed Shustn,

Who also died, having appointed as his executor the above-named,'
'Ag4 Mahomed Rahim Sherézi : see Agd Mahomed Rahind's case®,
A suit brought by the heirs of Mahomed Ali Khdn in the late -

Supreme Court was revived in 1834, and a decree for an account_

‘Was ‘made. In 1846 under a decretal order a ‘large amount
of ‘property in Bombay, including the Mazadon Dockyard was
‘attached, as belonging to Agd Mahomed Rahim Sherdzi, who ::
.became insolvent, and died in 1856. On the 16th July, 1857,
-an order of Her Majesty in Councﬂ dxrected ‘that the accounts, -
which' purported to have: been taken, should be taken agam,;»
‘and’ ‘thereupon niuch assistance was given' in thlS‘ matter by
Hay Zenail Abadi, a fmend .of the' deceased executor, who had
s’ guard1an of ‘

promoted the appeal, and acted after hlS death
his chlldren '

: 1)> 18 Ves. J un 302. (2) Su‘ E Perry s Or C%, P. l, (Bom 1853)

'The ofﬁma,l e,ssxgnee Mr O W Ketterer, ‘ﬁled m 1858 a
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: supplemenfal sult on- Whlch wete made further orders relatmgg;
" to the adccounts, the taking of which’ proceeded so slowly ‘that

THE INDIAN LAW REPORTS.” L [VOL R

in. the year 1866 less than a twenty-ﬁfth part of accounts, ot
only 4 items out of 103, had been investigated. ‘The: posmon'

‘of matters in 1870 was that the heirs of Mahomed Ali Khan -
- had not received their inheritance, viz., the Mazagon property{

and the accumulations of rent, then in the hands of the official
assignee as receiver; and neither the creditors. of: Ma,homedf

‘Rahim Sherézi, nor his family, entitled next after them, were -

receiving anythmtr In 1870, when Mr. H. Gamble was assxgnee,';

& settlement supported by the influence of Sir Sélar Jung of -

Hyderabad a relation of the Sherdzi family, was. proposed
‘whereby: the assignee was to receive Rs. 63, 000 in dlscharge

“of the claims of creditors, and Rs. 10 000 for his commlssmn

also Rs.'1,50,000 was to be paid to H4ji Zenail Abadx and “any

.surp]us was" to be for- the beneﬁt of the famlly of Mdhomedf;_
.rRahnn Sherdzt. -7 »f o )

This acrreement however, in consequence of other clanns,

: '.commg up, was prevented from being carried- mto ‘effect.”’ In

1871 ‘Ali Akbér, a creditor of the estate of the msolvenb suedxi
for an injunction restraining the official assignee from carrying

.. it out. A similar suit was brought by a member of the ‘Shustri®
) ,famﬂy, ‘Abdul Latif. Al Akbér was admitted as‘a creditor;-
 the effect being that the estate, with the addition of the above-f
mentloned sum, Would no longer have met the credltors demands

In 1875 negotmtmns were renewed, and a compromxse was

; arranged on the basis of the terms of 1870, the clmma.nts underr‘
¢ Mahomed Ali Xhén Shustm agreeing to pay to-one "Mahomed -

- Takki Khén, who clainded to- intervene in the suit - of 1858; -
Rs 60 000. ~'With this addition to the Rs. 2 25,000, before agreed
to- be ‘paid, “terms again were - settled:© The’ result was “that 4
B consent decree was made on the:12th July, 1875; in ‘the- smt of":
: 1858 whereby it was, in effect ordered that out of ‘the sum in-

Court ‘to the ~eredit of the ‘suit - of” 1858, ‘then consmtmg of "

?”RS 3,84,126, or thereabouts, there should be paxd to the oﬂiclalfv;;’
- assignee,’ “the plamtnff in the sult OF hxs sohcxtor, the sum-of i
Rs 75 000 (of Whlch Mr. Gamble, the oﬁiclal asswnee, should be"ff:
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‘_allowed to vetain for his own use the sum’ of Rs. 10 000) and. all

“his-costs. - The balance of -the fund after these pa.yments to-be
made over, as also the Mazagon property. to ‘be transferred, to-
}the -defendant Abdul :Latif Khan Shustri; and . the plamtlﬁ’ :

'_clalm to be dlsmlssed

<~This fund was accordmgly made over to the sohc1tor§, Messrs.

'Kelr, ‘Prescot, and Winter, for the plamtlﬂ' ‘and’ they pald on the

‘28th August 1875, Rs.1,50,000- to. Hziy Zenml Abadm. R

““The sanction'of the Insolvent Court was ot apphed for, a,ndf_
no mention of ‘any payment to Zenail Abadin or of any peymentf
'other than “the Rs. 65,000 and Rs. 10,000 paid ‘to the -official

‘assignee, “was made to “the Court when the- consent decree was
_obtamed :

Out of the sum’ of Rs 60 OOO recewed by the ofﬁcml asswnee‘.
'on “behalf of the creditors’ he paid a dividend at the rate of 50.
per cent..to those of .the creditors then claiming in"the. msolvency:

, who succeeded in making good the1r clairns, -

In 1877 Mr Gamble died, and in Aucrust of that year the res-
pondent was appomted official - assignee, in which capaclty he

' recelved and d1str1bubed Rs, 27 000, the balance of the Rs. 65,000
" remaining.-

In J uly, 1880 the respondent became aware, of the payment
of Rs. 1,50,000 to Zenail Abadi, and thereupon requested his re~
-presentatlves to repay the sum to him... This not being done, he
_instituted the present suit against the appellants, and other formal

‘defendants, on the 23rd January, 1881, clalmmfr Rs. 1, 50 000 ‘
and. mterest at 9 per cent, . The defence mamly Was that the -
payment to Zenail had been ma.de under a legal -compromise .

~known - to. the official asswnee in 1870 " The case. for the
‘plamtlff' at. first alleged ‘was:that the payment of the money to-

~ Zenail Abadi was fraudulently concealed from the. ofﬁcml asmgnee

Afterwards by an amendment made on the 31st J uly, 1883 after
the evidence had -been heard, the- clalm was. based on the pay-
..,‘ ment ha.vm(r been one :to ‘which " the ofﬁma.l ‘assignee. had not
’ effectlvely consented even if he was a,ware of ita being made, “ and
-that he had no power to consenb to the’ ‘same, and such consent
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could nob “be- bmdmg on his successor,” the crround ulhm-;
atély taken up being, in brief, that Zenail Ab4di had acted in,
relation to the suit of 1858 as agent for the assignee, holdmg"
in consequence a fiduciary position towards him and the, cre-
ditors; so that he could not equitably derive any personal beneﬁt‘
from the estate without payment in full of the. credltors‘ :

The Judge of the original Court, Scott, J., stated: his: opmlonf

 that the Insolvent Court, had it been informed of the proposed.

payment of Rs. 1,50,000 to Zenail Abadi, would have ordered
distribution of the whole fund; giving the residue only to ‘the

~ Shirdzi family after payment of the credltors in full. ‘Bub theti

question in reference to the compromise could not be determmedf

. upon that consideration alone. "Compromises required that“pér,-_;

sons in a fiduciary relation to their principals should make full

_disclosure of every material fact that might affect the intérests

of the latter ; and that they should not derive, by making them’

" when they were in a fiduciary relation,any personal profit—Brooke"

v.Lord Mostyn® and, in India, Bibee Solomon v. Abdool Azecs®;

“but to set aside a compromise on the ground that such- disclosure

had 1ot been made, or that such profit had been made, reqmred
that the fiduciary relation should. be shown to exist ;.and here::
it had not been established by. the: evidence. And unless grounds \'

_good in equity, were found; the partles could not be released from :
- an agreement made to avoid the expense and delay of a long

inquiry in the Courts of law. Zenail was in no ﬁducmry rela-

“tion towards the creditors, or the assignee; he was no party to
the suit; and no duty was imposed upon ‘him’ to inform the:
Court of the agreement by which he was to benefit, nor was hé
- precluded from deriving’ benefit, The duty of mformmg the
."Court was upon the official assignee, but there was nothmg to
" ‘show tha.t Zenail acted in collusion with hun, or: $o0k any undue
'advantage of him. Fromthe ti#® when'the suit- was revived
“down- to ‘the date of the. ﬁnal settlement in 1875 7enall was’
" acting as much in the. 1nterestq of the Shirdzi- family as in’ “the
- interests' of the credltors and nelther before nor after 1870 was
',‘1nvested with any ﬁduc1ary character as regards the credltors

(1) 2De Gex,J and S, 373 33 Beav 453 34L J.; Ch 65: .
¥ #9 LLR, 6 Cale., 687 at p. 70007
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‘In and after 1870 the partles were separately represented thelr:,

dlverse mterests appearmg in a clear lwht

The conclusmn of the Judgment was as follows

- any conﬁdentlal poswlon towards the official assignee. He a,ssrsted

in the suit, but that was in his own interest. NordoI ©)) think - -
: ‘tha‘o hé was guﬂty of any improper concealment. Tt was nob
jhls duty to inform the Court He had no locus sfa,ndz in the

:'eyes of the Gourt

"“He may ha,ve got and 1 thmk he did o-et more than hlSv'

. share .He ma.y also have appropriated to himself what was
mtended for those he represented. o

.. .“In the first case a suit might have been broucrht Wrthm
'three years of the knowledge of the official assignee, but that
“knowledgesbegan in 1875, and the suit is now barred, there

being no fraud on the part of Zenail by the Statute of Limitation. -

L In’ ‘the second case it was for the Shlram famﬂy to take
: steps The parb1es to the present suit are not in any way mter-_ '

“ested.-

“Before concludmg, I should hke to say one Word in. favour :
. of Mr Gamble Hls answer was, when.he was told of the
1} lakh, that it: did not matter as the claims of the credltors‘ ‘

Were covered by his payment They were tolerably covered. _
R Mr (uamble adrmtted a claim of Rs 55,000 in 1875, but of

the other claims in the schedule the only good ones were, one -

for Rs. 800 and another which was finally settled for Rs. 5,000

L Thus the -sum he acrreed to receive covered the prmclpal of : »

the clalms ‘he had to meet. -

i He-held erroneously, I thmk -that in no case could cla.lm be

entltled to interest, - o “%‘

e The claim which i is behmd the present sult had not then been » '
brought forward I think Mr. Gamble was Justlﬁed in the case
of an msolvency twenty-five years old, in judging of the liabil-

1t1es as they were to be found in the schedule. - ‘Then, turther,

he kneW how 1mposs1ble it was to hope for any cone]usmn of the -
sult in the ordma,ry course of law That being the case, although -

;B 677-—2

« To sum up, I do not think it is proved (1) that Zeneul held =
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" he was blameworthy in not statmcv' all the matenal fact

“eight years this sum has been dealt with as nghtfully‘;r el

- doubt as to justify the official assignee in brmgmg the suit

“. This was reversed by the High Court in its: appellate Junsdm?
“tion (Sir C. Sargent, C.J., and Pinhey, J.). : After a statementr

THE INDIAN LAW REPORTS

Court, still he may have honestly thought the course. adopted-a

fair and just one to all parties concerned.

“In conclusmn I would. state my satisfaction- that the facts

have oblwed me to decide on the beats posszdentes pr1nc1ple
It would have been impossible to put the parties: ‘back in then":

original poqmon Zenail is dead. His money is dlsperse

Moreover, the creditor who has put the present official asswnee m
motion has been most dilatory, His claim accrued in. 1867 0.
proved it in 1878. He was aware, in 1875, of - ‘the pa.yment he

: alleges to be fraudulent. He only informed the official -assigtiee
of it in 1880. No claim has been advanced by dny other cr d1t0r -

“« Suit dismissed, but T think the questlon was one

of the facts, (as they were afterwards set forth in their Tiord-

~ ships’ judgment on this appeal,) the High Court proceeded thus

. “The learned Judge in the Division Court Leld that Zenail

Ab4di’s conduct at no time invested him "Wlth a ﬁducmryj?
~character (more especmlly not so after 187()) e1ther towards '
Mr, Gamble or the creditors, being, as he held'an outsxder and B

not a party to the suit, and that he was entltled to” make any

_:terms he could with Abdul Latif without the ‘consent " of the
- Court, and aceordm«ly dismissed the plamt

e Now it is not’ 1n dispute that the suit, Whlch was' ‘originally -

jmshtuted in 1858 in the name of Mr. Ketterer, the then oﬂicml
assignee of the Insolvent Court, originated’ thh Zenall * that;

he set Mr.. Ketterer in ‘motion by’ giving h1m an. mdemmty for?
his costs; and, according to the evidence  of Pandura,ng, (:hlefS
clerk to Messrs. Acland, Prentis, and Blshop, brought the’ sulb

to that ﬁrm It further appears, from Zenail’s gwn - afﬁdawt ‘of
:20th March 1861, that his connection with - the suit: was as. the
“agent of the: Shirdzi famﬂy, Whllst adlmttmcr that “he had a
f'personal 1nterest in it ‘as a means. of recoupmg 'mself the
“.'.advances alleged by hlm to have been inade to’ Mes GH
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. nd B1shop to prosecute the appeal to the Privy Council,
Lastly, ‘the bill of costs of Messrs. Acland, Prentls -and Blshop,
—Who throucrhout the suit acted as sohmtors for the sevéral official
&ss1gnees who succeeded one another as _plaintiffs- on' the record,

‘as well‘as the .evidence of Mr. Prentls, who managed the suit, .

shows that the prosecution. of the suit was left ‘almost entirely
‘by “the official assignees to Zenail, and that he was ‘regarded by

ithe sohcltors ‘as the agent of the -official assignees, upon whose
instructions. they were entitléd to act, and ‘in fact did so up to

1870, after” which pemod nothing further was done in the suit
beyond carrymg out the compromise. The fact that the accounts

_were in: Persian, and required special knowledge, necessarily .

-threw the active conduct of the suit into Zenail’s hands, so. much
“so that we find Mr. Prentis saying that Zenail was rega.rded as
the real plalntlff' by the defendants :

; i “Under these cir cumstances 1t can scarcely, we thmk be doubted
that Zenail occupied a fiduciary .position towards M. Gamble,

- even. if- _hehcannot be rerra,r_ded strictly as his agent, as he would -
~appear to have been by Mr. Gamble’s solicitors, a position which

~demanded irom him perfect good faith in the conduct of the

su1t 1nclud1ng the compromise of if, .and entirely prohibited

h1s der1v1ng=—any advantage from it for the Shirdzi family,

as dlstmct from"the creditors behind the back of Mr. Gamble.

‘As, however, it. was not disputed that, after Mr. Prescot gave
h1s ev1dence, it must be taken as a fact in the case that what-
“ever may have been the extent. ‘of Mr. Gamble’s knowledge in

18”0 in- 1875 Mr. Gamble was acquamted with the intention -
that Zenaﬂ should receive Rs. 1,50,000 from the Shustri famﬂy, .
and that e assented to it, the transactions, so far as the -ques-
tlon turns -upon the fiduciary relationship between Mr. Gamble .
hlmself 4nd Zenail, can only be impeached on the ground that
Mr Ga,mble 8. consent was obtamed under cxreumstances amount— :

. nig to, freud

he questxon for declslon however, does not, in our oplmon
ires _excluswely on - the - ﬁdumary relatlonshlp between. Mr.
Gramble and Zenall but also “on the larger . prmczple that an in-

solvent (and such was v1rtually the case here, Zenall havmg, on
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hlS own admlsswn acted as agent for the 1nsolvent fam1 ¥ _al-i,
though possibly, with the view to his own interests); Who ‘has seb.
the official assignee- in motion with a view to enforcmg o clmm?

-against a debtor to the insolvent estate, and has taken an. actlve
-part in the prosecutmn and cOmpromxse ‘of the suit mstltuted for:
. the abové ,purpose’ in _the name of the official assignee; ‘cannot -

derive any benefit from sich su1t except on the condition of .

~acting in- perfect good faith to the creditors. His der1v1ng any'-

benefit from the suit, except on that condition, would, in our’

_opinion, be a fraud on the creditors and on the Act 1tself and a

Court of Equity would properly regard him as holding: any suchd‘
beneﬁt as a trustee for the insolvent estate.” ’_ :

After gomg throuorh the ev1dence the Judgment concluded',-

ok Upon the whole, we are forced to the concluswn that the‘,
" transac’uon by which Zenail obtained-Rs. 1,50,000 was not only'
‘the result of pressure fraudulently broucrht to bear on “Mr..

Gamble, but that it was a fraud on the credltors, of whlch the
“Shirdzi family, whom Zenail represented in the transactlon, can-

. vnot take advantage; and, lastly, that the case attempted to be’
‘made for the defendants, that Mr. Gamble was obhged to accept

; 'the ‘Rs. 65, 000 for the creditors or nothmg, as the - Shustn'
: fa,mﬂy would not give him any more, is ot estabhshed by ‘the
" evidence ; such being the case, it follows that the Rs. 1 50 ,000 so.
. paid to Zenail in his character of the representa,tlve of the Shirdzi.
. family, out of the Rs. 2,25,000 at which the claim of that family
_in the suit had been, in our opinion, uncondltlonally compromised,
- ought to be restored to the official assignee for distribution undér

- the Insolvent Act. Mr. Turner; who, ag official- aSSlo'nee, noW_;
. ‘represents the body of creditors, says he never heard ‘of the pay-~

“ment of the Rs. 1,50,000 to Zenail until 1880 ;and even Nabi Khin"
- himself, although he may have had a suspicion that: Zena1l had

_been paid something on the occasion of the esmpromise; acqun'ed :
C.no knowledge which he could act upon until he obtained a copyv.f
_,"ll.'of the receipt g1ven by Zenail to Prescot and Winter for the .
. Rs. -1,50,000 from' a- clerk m thelr oﬂice in: 1878 before he left
- #Bombay for Europe
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‘Rs. 1,50,000, with interest at.9 per cent. .(the money” havmg been

_obtained: by.fraud), be -paid- to the plaintiff by the defendants

- in their character of- representatwes of the deceased Zenall
e« Defendants to ] pay plamtlff h1s costs of the smt ” B

On thzs appeal : ' ’
; Slr Horace Davey, Q.C., and Mr. J. Rngy, J C’ (Wlth them
%Mr J D Davenport a,nd Mr deme,) appeared for the, appel-
lants ‘

L

'respondent

J i AI'or the appellant it was ar'gued that the ﬁnding of the first
Court, that no fiduciary relation existed on the part of Zenail

Abidi towards the - assignee, or the creditors, was correct. In

‘this respect there was error in the judgment of the Appellate

; Court.  Both the Courts below had rightly found that the assignee -
_had assented to the payment being made to Zenail ; and, on exam-"
ination of the position of the former, it would appear that, so .

- far as the transactlon was the result of a compromise to which
“he was a party, as plaintiff in the suit, and to which he was a party
Aobtammg pay. ment/ in part of the creditors’ claims, he could not

‘have objected to* it w1thout upsetting the, compromise altogether., -

ThlS ‘view of the. cage, if correet, rendered the position of the

preeent plaintiff untenable. He was approving.and reprobatmg _

. parts,of the same. transaction, viz., the compromlse under Whlch
- the eonsent decree had. been made:

It was further argued that the recelpt of the money by Zenaﬂ :',

' iwas now sought, to be impugned ‘without its having’'been shown-

-that any rule of equity had been infringed. -Zenail had made, and -

‘it was not dénied that he:had made, the best bargain that he
~:could for himself, and this was what the first Court referred to as.

.+ his having, perhaps, got more than his. share ; meaning that this -

sum, was’ perhaps large. relatwely to the amount divided among
: ,the credltors - But even a8 to this the. value of Zenail’s services

: mlght Well be cons1dered And whatever the oplmon as to th1s '

My J. Gmkam Q. 0 and M., thpson Beale appealed for the'

629
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parb of the case mlghtsbe, it could not be affirmed: that h1s ‘acts’of:
omxssmns amounted to fraud elther actuaPor constructw sooTb

that because Zenail . had’set the ass1gnee in motlon With a’ v1ew}

“to enforcing the Elauns of the Shirézi fa.mﬂy, and had te.ke part
“in. the proceedings, therefore he Ziehail, could’ not denv any
*beneﬁt for himself, nor otherW1se than asa ‘trustée for the e ta,te*
There .was no evidence of pressure fraudulently brought to:

bear upon Mr. Gamble, ” nor of any colluding with him|>nor: of

s

“any other such conduct as would afford ground for mferrmg
“undue;; influence or fraud on his part. The reasons on which: the.

Appellate Court founded its _]udgment there‘fore, falled

et The amendment was also made’ under* clreumstances Whlchj

'ﬂsuppor’oed the appellant’s view of the casé, The pla,mtrﬁlsueceed- »
“ing-in office the assignee who had assented-to fhe paymént; ab:
Airst a,'lleged that hls predecessor was not coamza,nb of the, trans-;
’ actlon ’ B :

Thls would: have been & d1ﬁ’erent and a stroncrer caee -had it.
been maintainable. ‘The charge, however, of frafud even;_;When'

' amended ccould not,-upon the facts; be malntamed

Referenoe was made to Leemmg V. Lcwly Muw ay(‘) as 1llus-~

:fipromlse under the. Enghsh Bankruptey Act of 1869._; Ali-so”to;
;,;_11 and 12 Vie, C. 21 secs. 28 and 29.

The ‘grgument principally urged by Mr, J. Gfmham, :Q

; Mr’* ‘W. . Phipson Beale, for the rebpondent was that the sum;
',}made over to Zenail, without due authority; stlll belonged to - the.
- estate.of the insolvents ; the assignee’s not Bfavmg obtamed the
f;,vsanctmn of the Court belng a most matena,l«smrcumstance from.

posmon Was eueh that he Was moapable of ta,kmg for hlmself;
(1) L Ry 13 Ch Dlv 1"3
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3of 1858, Wlthout accountmg for. it, so 1ong as any. of the credit-
ors’ Temained - “unpaid. : It was' 1ncompetent to. the a,ssmnee to
f.gwe up claims without the sanctmn of- the Court whﬂst credlt '
“ors.who Were not, pald in; full remalned and ’t;he unpeud credlt-
‘ors’ were not bound by h1s agreement eo to do It ‘was his -
iduty to. protecb ’Chenr Accordmgly‘, it was 1ncompetent %o the’
‘agsignee. to eseent ito o transactlon like the present -and, besrdes,

“the fact; that the reaL terms of the compronuse, 1nclud1ng the_

payment to Zenail, were not madé known to the Court w_hen the
:.;‘consent decree was passed, was an mdlcatlon of flaud

‘{as against “the: -brustee, an  advantage obtained in a purchase
Ceffected by ;hlm,upon knowledge gamed while actmg as solicitor.
._;_for the., bankrupt S : : x

e As-to.the po’er’olon Tith reference to the Indlan Insolvenﬁ Act

; Trelawny@’ i . . -
‘ Counsel for the eppellants were not called upon to reply

_SIr B, PEACOCK +—The suitin which the Judgment under appeal

:zgnwas pronounced was institutedin the year 1881 in the High -
v Court: of ; Bombay, Original Civil' Jurisdiction, by the present -
. xespondeént, as™assjgnee of the ‘estate and effects of Mahoined

:Rahim Shn'am ~gh insolvent, - against the heirs and legal repre-

’~‘:jsentat1Ves~of H4ji Zenail, to recover, with interest, a-14kh~and a,"v
~“Half’ of:’ TUpees,. recelved by ‘him under a compromlse made in.-

%??1875

- Appellate Court

between two Pers1an famxhes who, for convenience sake, may be

,_*:i“"descrlbed as the Shustrx and Shlraz1 famlhes A merchant of

(1) L R, 33 Ch Dlv 500 4 (") 12. Slm 49,

;any pa.rt\zof the funds ‘that weré' put to the credlb of the sult

Reference was. made to *Luddy’s trustee V. Peardﬂ),,where a"
“golicitor for the trustee of a bankrupt was not allowed to. hold;-

‘:’Tsee seetion 89 of” the Act 11 and 12 Vie, C. 21 and Tumer V.-

Therr Loszh1ps Judament was delivered by R 43

The fa,cts of the. case, pnor to the negotmtlons in 1870; may )

he suvb" arose out ‘of ht1gat10n, datmg as far back as 1834
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referred,, o,the Master in Equ1ty for the purpose of ta.kmg the:f
_accounts F
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CAlly an, deceased Whereby it is ordered that the sald insolvent . -1887.. "
Ajdo pay into the hands of ‘the’ Accountant. General the sum. ofl-f:;‘:izik(ggglx.x
“Ras. 11, 74,459-0- 65 reas, bemg ‘the bala.nce reported by the ' Zewaw
;;Master, in manner and ab. the per1ods followmg, that 1s “to: say,"};f" A.B,: o
'ylithe sum of Rs. 1,00,000, part of such balance, on the. 15t -day ofi.‘;"%*f&l;!;fs N
‘January now next ensuing the date ‘hereof, and the like sum’of :~TorNEr. % -
_.f:fRs 1,00,000 on the first day of each’ a.nd every succeedmg month : '
until the sum of Rs. 6,00, 000 shall have ‘been’so paid by the said -
: msolvent to the said Accountant General, and that the said insols -
vent do pay the further sum of Rs. 1,00,000 to the said Accountant
" General on the 1st day of October next ensuing the date hereof, -
~and the like sum on the Ist day of each and every then succeed-
ing. month, until the sum, .of eleven l4khs of rupees should ha,ve*;
- been ‘so paid into Court, end the said sum of Rs. 74,459-0- 65
" reas, being the residue of ‘the said balance, on the 1st day of
. March, which would be in the year 1848. On the 16th.day. of .
.7 October, 1847, a writ'of attachment was issued for non-payment',:
" of ‘one instalment, “and executed upon the insolvent, and. -since -
" that the other, Wmts have issued, under which the’ whole of his.
'3 ~property has been sequestered and sold, but the insolvent ‘does”
~‘not know what amount has been realized, and - has, therefore,f
. mserted the whole amount decreed to be paid” -1 L
27 Thereis R0 difference of opinion between the two Courts e1ther '
as- to the terms of -the - ‘negotiations of 1870, or of the actual ‘
compromxse which was finally arranged in 1878, 0. 5. e
" Speaking of the negotiations in' 1870, the- Appellate Court:
s .'lsay - «The result of those. negotiations was.a compromlse by
.- which the defendants in the suit (4., the. Shustris) were to pay,-
‘_5._m settlement of' all” clanns whatsoever 6f the Shirdzi family,”
+-.out of the fund in- Court, the sum of Rs. 2,25,000, Out of this
sum the official assugnee was to be paid, and the bala.nce ‘Was to :
: g0 to the family “of Agd MahOmed Rahim (i.c., Sh1raz1), and all.
. the  other property in 11t1gatxon handed over and conveyed to .
" the Shustm famlly ‘Mz, Keu', the then sol1c1tor of the Shustrl'
famlly, subsequently agreed Wlth Mr Gamble, who was then the.
ofﬁclal assugnee of Shirézi, that he’ should rece1ve Rs 65 000 m"
; dlseharae of h1s claims,. and, Rs 10, 000 in heu of hlS commxssxon
Thls compromlse, however, Was not carned out.’ o

* .y
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Government promxssory notes ‘and cash of the value of ebou"b:~

time of the comprormse, there were in the hands of the"Accoun
. Genera,l of ‘the. Court standmo* to the ¢redit of- the su1t of 1834»’

- 4 lékhs of rupees, and in the hands of Mr Gemble, ft.he thenl
jasswnee, _who was, also 1 rece1ver in the suit; a valua.b]e prOPGTtY:

in Bombay, known as the Maza,cron Dockyard aleo valued et:.
. about.4 lakhs

o this property there were in 1840 and also at tbe Ame of:
the compromise. m 1875, three  distinet claims denendmg on ‘the
“result of the suit.- First, there was Abdul Latif, who represented
' the original plaintiff in the suit of 1834, and who had orlglnally
-obtained a decree for upwards of 11 l4khs of xupees. - Seeond1Y7
. there was Mr. Gamble, the assignee of Shirézi, who had msertedil:
f;ﬁm his schedule as a disputed item (11 ldkhs odd). decreed agamst
:ghlm ‘and; third, there was Zenail, who represented the family: of -
Shlram under the power of attorney whichhe- held from them.{j
ffj.and agamst whom he’ probably had a claim for money advancedﬁ:
- by him to carry on the litigation, but which' was$ a matter ent1re1y -
*-'between ‘him and the fa,rmly of Shlram, m whlch th
the credltors had no conceln R

e At the close of 1874 (as found by the Court’ _
f»‘jneootlatlons weére rev1ved by Mr. Prescot, & member ‘of: the ﬁrmf[
of Keir, Prescot ‘and Winter, who had succeeded to the manage- :
" ment of the case of Abdul Latif Shustri on Mr. Ken’s departure :
< for England These nevotlatlons led to the. ongmal compromlse '
“of 1870 being camed into eﬁ'ect in 1879 Rs 75 OOO (made up
':;’fof the Rs. 63,000 to meet the claims of credltors and Rs."10,000. fori;
Mr Gamble’s :.commission) were paid to Mr. Gamble, the sult.j s
dlsmlssed and the balance -of Rs..1,50,000 was pald to Zena.ll':.
Abadm as representmg the Shirdzi famlly k

n"the Judgment under appea,l the High Court say

: .The present sult is now. brought by the ofﬁclel ‘assignee’ f
"the 1nsolvent estate of the 1ate Agd Mahomed'ﬂ-'Ramm ShlréZl to
frecover the ‘abové-sum. of. Rs -1,50,000 from he’ epref ntatfves
of the late: Zenail Abé,dln, chargmg that the

the ;tate of the 1nsolvent on the followmg grou‘ dsi—"
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not" be bmdlng on, hls successor

The"tenth to the ﬁfteenth a,rtlcles of the plamt as 1t ongmally ?

Astood Were as follow —

Tenth In the year 1875 an arrangement was made for the:

:'compromlse of the said suit, 4. e, the suit of 1858, the said H4ji

Zenail . 'Absdin and his son, the defendant Abdul Hoosein,

acting in-the negotiations which resulted in such compromise ag

-the a,crents or conﬁdentml adv1sers of the plamtlﬁ' in - the sa1d~

4su1t.

jthe plamtlff in the said “suit the sum of rupees . seventy-ﬁve

: thousand and the costs of the said suit, a.nd ‘should make over’
“and pay - to the solicitors of the defenda,nt in- the sald suit the
‘balance of the said Government promrssory notes and moneys,,
Tand ‘that the plaintiff i in'the said suit, who was also the ‘receiver
) appomted therein, should ass1gn the sa.ld nnmoveable property5

to» the defenda,nt therem

‘said suit.

, _that’ Zenarl compromlsed the sult as’ “the ‘agent and -
,couﬁdentlal adviser- ‘of the official assignee ; a,nd 2nd, that the
. pa.yment 0 Zenail was fraudulently concealed by: Zenail and his-
~sons from thls Court, and also from Mr. Gamble before and after -~
gthe passmg of ‘the consent decree but that, even if Mr. ‘Gamble-
iywas aware ‘of the Rs. 1,50,000 ‘being : ‘paid to Zenail, the. said -
‘payment was a fraud upon this Court and the creditors; which

‘Mr. Gamble had no pOWer to consent to, and such consent’ could

o Eleventh By a consent decree made in the sa,ld sult on the 12th_
J uly, 1875, copy whereof. is hereto annexed and marked G, it was
fordered that the said Accountant General should,. out of the sardv

Government promrssory ‘notes and moneys in his hands, pay to.

::._ Twelfth. In pursuance of the sard decree the said sum of“
_rupees seventy-hve thousand Wa.s  paid. to the plamtlﬁ' m the,

'Thrrteenth. : The plamtlﬁ has later been mformed and:
“pelieves that before the passing of the said consent decree # had
“besn agreed between the defendant in the said ‘suit ‘and the
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. out of the said Government promissory .notes ‘and ‘moneys the'f;;
" said sum of rupees two ldkhs and twenty-five thousand should be!
© paid in full settlement of the ‘claims of the estate of the S}a,ld;

compromlsed was the sum of rupees two Mkhs‘and twenty—ﬁveé
thousand,” and not. rupees’ seventy-ﬁve thousand only, and that}*

Shirézi in the said suit, but that rupees seventy-ﬁve thousand
only out of the said sum. of rupees two lakhs and" twenty-ﬁvef
thousand should be paid to the plaintiff in - the said’ suib, and .

“the rupees one l4kh and fifty thousand the balance thereof should{

‘be pald to the sald Haji Zenall

Fourteenth After the passmg of theé said consent decree nemely

“on or'about the 28th' August, 1875, Messts. Prescot and Winter,
ithe solicitors for the deféndant in the said su1t pald to the said-
; Hé.‘]l Zeénail the sum of rupees one ldkh and fitty thousand, bemg;
‘the balance of the said sum of rupees two l4khs and. twenty-ﬁve

thousand. after ‘deducting the:said sum of rupees seventy—ﬁve}

“housand pald to the plaintiff in the said suit, and the said Haji:
1Zena11 and his son, the said Abdul Hossem, Yetained the said

sum of rupees one'ldkh and fifty thousand, and apphed the same:

“for their own purposes. A receipt for the’ said ‘sum of rupees*

one l4kh and fifty thousand was given by the said Hay Zenaﬂ or;:

: by the first defendant on his behalf, to the sald sohcxtors, but.
the defendants allege that the said receipt was: subsequently‘

returned to the sald H4ji Zenail, and that he desbroyed the. sa,me

-Hereto annexed, and marked. D, is & document which; as the”

‘plammff is informed and believes, is a correct copy of: the said”

_ recelpt

F 1fteenth The plamtlff says thaﬁ the fact tha.t the said sumf;

] of _rupees t two ldkhs and twenty-five thousand was agreed to be'.
"_pald for the compromise of the said suit; and that rupees ‘one”
1akh ‘and ﬂfty thousand, part thereof; was to be pald to the said’
.‘(Hé%p Zenall was- fraudulently concealed by the said HaJl Zenall b
and his’ sons, ‘the first and second defendants, from this Honour-.. ;
: a,ble Court and also from the said" Henry Gamble, before the‘;-?.?v
o tlme of and after the passmrr of the said consenb decree h
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jvot -1810 or 1875

The learned J ud ge had, ‘however, after the case. had been closed

allowed the 15th article of the plaint to be amended by ‘adding

the Words, “ And the plaintiff further saith’ that, even if the'
 said Henry. Gamble was aware of the sum of one likh and-a half;
belng paid to the said H4ji Zenail; the said payment was: a
+fraud upon the Court, which the’ sald Henry Gamble had no’
power to consent to, and such’ consent could not be bmdmg on:
~his successor.” The learned Judge, therefore went on- to consider

whether Zenail’ fraudulently concealed from the Court the fact

of the payment of the 11dkh and 50,000 rupees. He said : «To’
.sum up, I do not think it proved that Zenail held any ofﬁclal._

pos1t10n towards the official assignee. . He assisted in the suit,

- but- that was in his own interest. - Nor ‘do I think he was guilty
of any’ 1mproper concealment It was ‘not his duty to inform'

the Court He had no locus standt in the eyes of the Court >,

relatlon between him and the assignee at the time of the’ negotla.-

trons for the compromise of 1875 or at the time of the' apphca.tmn ;

for the consent decreé. < He was not .Dommus litis, nor in any.

way connected with the Court ‘he owed no duty to the Court,’
and’ he was under no obhgatmn to the credltors ‘Nori is it llkely .
that the Court, even if all the facts had been brought “to- then-’
notlce, would ha,ve mquu'ed whether the decree Was hkely to

The learned Judge in the F1rst Court found that Zenarl wa .

not the a,gent of the: assngnee, and was at no time 1nvested ‘with.
“at ﬁdu01ary character, and - that he d1d not - conceal from Mr.
Gamble .the . fact™ of the payment to him of the one l4kh a,ndlf"*'{
ﬁfty thousand rupees. " He-said it Wa.s clear that Mr. Gamb]e
~was fully aware. of all’ the " terms of the: compromise, Whether

Thelr Lordshlpe concur entlrel_'y in that opmlon Zenall dld:
not act as the aoent of; or. ina ﬁduc1ary relatlon to, the official
a,smgnee either at the commencement ‘of the suit of 1858 or in:
the: ‘conduct of it.. He, no doubt, gave - very valuable: ass1stance, f.
but he was acting, as was well known to the assignee throughout,
"on behalf of the heirs and representatives of Shirzi, and. poss1b1y‘
“of himself as having made advances for conducting the suit, and :

23 ‘niot on behalf of the ereditors. . Certainly there was no ﬁducmry "
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,conqented to- have it dlsrmssed Indeed, ‘the Court Would ha.ve"'f
;' had no! mea,ns of” formmo- a judicial opinion- upon the subJ‘ ct?
. -until the accounts had been retaken, which it was, the obJect of'f
“all parties to avoid. - The' brief to counsel, who eppeared mf

‘was prepared by the solicitor for the assignee, Who was fullyf

~.The learned Judge, however, proceeded i— He (mea j )
- may have got, and I think he did get, more than’ his share.’. He{
: ma,y ‘also have appropriated to himself what was 1ntended for;
‘those he represented. In the first case, a suit ‘Might’ have ‘been:
'”_brought within three years of the knowledge of the oﬂiaalfj
, assignee, but that knowledge began in 1875, and the. sult is; now':
'.v'ba,rred by the Statute of anta,tlons, there bemg 10 fraud on-
: the parb of Zenezl ” " S

Court oni behalf of the ‘assignee to consent to the compromlse,«:

acquainted with all the facts of the case.

g! Zen 11){3

The1r Lordsmps do not understand What is meant by enail’s:

"'shax'e It was a matter of controversy between the partles how»

much each should receive, and there is'no ground for saying. “that

. Zenml took any unfair advantage of Mr. Gamble. - Their - Lord-~
E shlps ‘however,- are clearly of opinion that, under the plaint; i in-
thig suit, the questlon cannot be entered into whether Zenaﬂ g
] by the terms, of the compromise got more than’ h1s share or not

" The result of ‘the findings ‘of the Flrst Court was that the(

liplamtlﬁ”s suit was dismissed with costs. The decree was. correct,
but - their Lordships are of opinion that the suit ought o ha,ve
: been dismissed on the merits, and nob upon the ground that 1t,
- was barred by the Statute of Limitations, -

Wlth reference to the amendment of the plamt by mtroduclng

1"_‘a new and dlstlnct charge of fraud after all the evidence ‘had
;jbeen gwen and the case- closed thelr Lordshlps feel bound tof
. say “that the. a,llowa,nce of it was contrary to every principle of
Justxce, it was Wholly unprecedented, and, to_say the: least of "t'
lit d1d not exh1b1t a sound exer(nse of _]ud1cla,l dlscretxon

"I.‘he Full Court ‘on appeal ‘said it was not dlsputed that after

i;Mr Prescot’s eVldence it must be taken as a fact- that, Whatever"
. might have been the extent of Mr Ga.mble s, knowIedge in: 1870f



- assented to 1 '

~could bs lmpeached only. upon the’ ground thau Mr. Gamble’s

Court itself, and that a Court of eqmty ‘would - properly regard
“him’ as holclmrr any such benefit. asa.trustee for the insolvent’s
: estate It is not easy to follow. the reasomng “of the -Court of
;.Appeal by which they arrived at the conclusmn that Mr. Gamble’s

consent to accept the 65,000 rupees in- satisfaction of the clalm
- of ‘the creditors was obtamed under. e1rcumstances amountmg to g
fraud on the part of Zenail: “They". ‘treated the Rs. 10,000 pald."
“to Mr. Prescot asa payment’ made to' him to_bring pressure on -
}:Gamble to _aceept Rs 65 OOO in sat1sfact10n ‘of. the claun of the

credztors

The Hmh Court refers _to the-evidence of Mr 'Prescot ‘

’”

» 1f I carned the matter thro ough.

in 1873 acqnamted Wlth the- mtentlon that Zenail was
"to recexve Rs ~1,50,000- from the Shustn famlly, and that he -~

i ‘They g
"'s;aj; L Mr Prescot in answer to the questlon “When dld you .
. first know or hear that you Were gomg to' get the Rs 10,000 2 sald
“he could not sa), but added, ‘Whlle the matter was cromo' on, ltj’,_,f
Cwas® “hinted tome that a present Would be made to me by Zenai s

: Z‘t page 290, Mr Preccot sald . Zenaﬂ ga,ve “me Rs 10 OOO I;j{‘
suppose out of gratltude for havmg got the matter through o :‘[
o Lookmg toall the mrcumstances and to the fact that Mr.. Prescot’
clerk,’ Who ‘eould not have had much' welght or influence Wlth
Abdul La.tlf Shustn, “or. An effectmg the arrangement -with. -
Mr Gamble, also’ recelved the’ sum of Rs.1; 000 at the same time, it -
"i, is d1€ﬁcult to understand how the’ Appellate Court could possibly
" have arriv ed.at the conclusion that the Rs. 10,000 were promised
: .._pald by Zena1l to Mr Prescot w1th the fraudulent intent to .
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‘consent was obtalned under c:reumstanees amountmg to. fraud. -
: They held that ‘under the circumstances of the case, Zenail could';/
‘not derive any benefit from the suit, except on condition of acting -
in perfect good faith to the credltors They said his deriving '
“any benefit to hlmself from the suit, except upon. that condltlon,
~would, in their opinion, be a fraud “on the"creditors and on the
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’ mduce h1m to brlnor pressure upon Gamble, Whlch ut for tha
- payment he would not have done. There is no suggesbron thit”

’I‘HE INDIAN LAW REPORTS.

a similar payment was promised to Mr. Keir i in ‘1870 before ‘he‘fj

that made by Prescot, his s successor, in 1875,

Al the’ partles beneﬁcml]y interested in the funds in. Court.
must have been anxious to compromise their claims and to. term~5-
inate the litigation as speedily as possible.  In the- words of the’
learned Judge of the first Court,~“ In sixteen years one. twenty-f
fifth part of the accounts had been investigated. ‘At that rate,}
‘every person concerned, and the generation to. follow, Would.:

have passed away with..the suit still hung up in the Master’s’

'vofﬁce ‘Meanwhile, the Shustris were kept-out.of thelr mhemt-;
: ance, the creditors of Shirdzi- were deprived of all chance of : a

dividend; and the family of Shirdzi were debarred from:. suchi

_share as m1ght be theirs if any sums were found due_ to thelr,
father more than enough to satisfy his - creditors.” Zenaﬂ after"

. the negotlatmns of 1870, doubtless stood out for the Rs. 1, 50 000 5
which, according to the terms of the arrangment then made Wele
_ to be paid in’ satisfaction of the clalms represented by hlrn “The’
" 'Rs. 2,25,000 were not paid to him, nor was it agreed between Abdul,
* Latif and Zenail that only seventy-five thousand’ rupees should;

_be paid to Gamble, as a,lleged in the 13th paraorraph of the plaint. .

.~ The Rs. 225,000 were to be paid in settlement of all claims
o whatsoever, as well of the family as " of the credltors of Shlram X
' The amount to be paid to Gamble, as assignee on. behalf of- thelf
‘i’g_credltors, was settled by Prescot with Gamble himself. It was'
- admitted by the Appellate Court that Gamble consented: to accepbf’f
. Rs. 65,000 in satistaction of the claims of the credltors, but . they
;’»'_’consldered that unclue pressure was. brought to bear. upon him,
~ in addition to the Rs. 110,000 received by him on-his own account.™
. ‘Prescot in arranging with Gamble acted as solicitor for the Shustri .
* family, as Keir had done in 1870, and not for' Zenail: If Gamble -
' had insisted upon receiving a larger sum’ ‘than" Rs 70 000, the
p "'amount fixed in 1870, there was nomore- rea.son that it should’.':%
come . out of -Zenail’s Rs. 1,50,000 than. out-of the surpl hich .
“was to go to the Shustn famlly -There was, therefore, nowreason?-ﬁ,
x why Zenml should brlbe Prescot to brmg pressure on Gamble,
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5>sta.nd how it could be held that, in the negotiation with Gamble,. .

under. thh ‘he consented to. accept Rs. 65,000 in. satisfaction:

:_’of the cla1ms of bhe creditors, Zena11 was actmg m a ﬁduc1a,ry
; 'elatlon to the credxtors RSN o . : '

‘ted by perfect good faith, In short, the Court of Appeal seem

fto have considered that Mr. Prescot -received ‘Rs. 10,000 tof
‘bring pressure on Gamble to consent,. and that Gamble received

" Rs. 10,000.as an inducement to betray the creditors. The Courk

of Appeal took no notice of the fact that the intended receipt by
" Mr. Gamble of the Rs. 10,000 in lieu of commission was fully
-explained by Mr. Gamble’s solicitor; ‘with the reasons for the
payment in ‘the brief to counsel to consenit to the decree, and
: tha,t in the decree itself it was expressly declared that it should
. be lawful for. Mr. Gamble to retain in his own hands, and for his "
“ownuse and benefit, the said. sum of Rs. 10,000, the same being
“in respect; of future commission as official assignee and receiver, -
“in the suit." Further, the decree of the Appellate Court for the =
- payment, by Zenail’s representatives to the plaintiff in ‘the “suit,
“ of the Ras. 1,50,000. with interest; was founded upon the fact that. -
: -that amount ought to have been paid to. Gamble in addition to B
‘the RS, 75,000, in order that the whole Rs. 225,000 might be .’
;a.dmmlstered by him, _In that case- the Rs. 10,000 would have
been: less than 5 per cent -on the Rs. 2 20,000 recovered; The
result of the ﬁndmgs of the High Court as to the payments made
to Preecot and Gamble was that, notmthstandmcr their finding that, =
the fra.ud alleged in the plamt was not. substantiated, they re-.
’Versed the decree of the first Court, a,nd upon the principle that, -
Tln eqmty, Zenall could denve ‘no benefit from the transaetlon L
ordered that the present appellants, the respondents in the -

o The Court of Appeal havmg dealt Wlth the Rs 10 000 pa1d to
}:‘Prescot proceeded to consider whether Mr. Gamble acted in pei--
fect 'good faith towards the creditors, and upon- that point they-"v
‘came to the conclusion that having. regard, amongst other things, -
“to his recelpt of the Rs. 10,000 in leu of commission, and that
ﬁ_that amount exceeded 5 per cent. on the assets recovered, the
fgmvest suspicion was raised that his conduct ‘was not actua-’
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Tounes, | exceoding two. likhs and eighty thousand eight hundred and

vmnety-four rupees for debt and simple interest thereon at the

; Appellate Court as. the helrs and legal representatwes of Zenal
~ should pay to the present respondent and. then appe]lant ‘nob .
- merely such a sum as -would be sufficient to paythe credltors the:iff
" full amount of their: debts with mterest but  the “whole: sum of

THE INDIAN LAW REPORTS"‘"

Rs. 1,50,000, with interest at 9 per.cent., amounting’ to" a,;sum

rate of 6 per cent. per annum from the date of the decree"
until payment. Their Lordshlps do not concur in' the ﬁndmgi
of the High Court as to the object and effect of the ‘payments;

‘made to Mr." Prescot and ‘to Mr. Gamble, the as‘smn‘ee,; r_ej-;
-spectively:. They think it right, however, to point out that: the

Court of Appeal, whatever might have been ' their opinion: ‘as

~regards ‘those payments, ought to have confined  themselves- to;E
- the charge’ of fraud made in the plaint, and that they com~

“.mitted a serious error in deciding the case uponacharge which-

was not made by the plaintiff in his original plaint,” nor ;in

, the plaint as erroneously amended at the close of the case, and

~ which does not appear to have been made at the: trial.. The

: .charge in ‘the plamt wasa fraud in concealmg from the ass1gnee?;"
‘the fact that by a compromise of the suit made by Abdul Latif

. and Zénail Rs. 2,25, 000 were- to be paid, and that..out of that:;-

‘ 'sum Zenail was to receive Rs. 1,50,000; and “the as51gnee only

Rs. 75,000.. The fraud charged in the amended plamt ‘was, ‘that -

. the- payment of the Rs. 1,50,000 to Zenail was -a fraud upon"f"
:’the Court, which' Gamble had no power to- consent ‘to. The -
ground upon whxch the Appellate Court dec:xded the cass, though E
1ot | expressed in'very clear terms, was that the payment by.
" Zenail to Prescot, of Rs. 10,000 was made as an inducement toff
-/ him to put pressure upon Gamble to induce him to consent to Te-
";":‘celve Rs 65,000 on account of the elaim" of the credltore, and that"
.- Prescot used : pressure in order-to .secure the acceptance of that
amount by him. . They also substantml]y treated the pnyment"
5 :to, -and receipt by, Gamble of the. sum ‘of - ‘Bs. 10, 000 in lieu of
~.“comm1se10n, asan. 1nducement to him'to consent to recelve the,:i
a:”_,‘fsﬁm of “Rs. 65,000 “in satlsfactlon of the clalms of the cred1tors,
<. the Court of Appeal expressing ‘their ° opmlon that Gamble “was.

j»i»-vnot a.ctuated by perfect good falth towards the credltors, and
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5pr1v1leged In short, though- the fraud charged in the plaint

;j'wa.s a."“"fra,udulent conceaslment from QGamble by an agent and

'_'ﬁduc1ary, the gr ound upon which the judgment of the Court - of
prpea.l -was founded was subetantlally a fraud brouoht about by
Zenail, Prescot, and Gamble by bribery, corruption, and’ being -
corrupted respectlvely, and conspiracy to defraud the creditors
of Shirdzi.” " Neither of those charges appears to have. been ever-
.ma,de in the Court of first instance so as’ to have the Judgment ‘
fof that Court called to or expressed upon.them; nor do they |
appea,r ‘to. have been particularized in the grounds of appeal to
‘the- Hwh' Court, In short, they seem to have occurred for the .
first time to the High Court, and not.to the plaintiff in the suit,
ior to.his adv1sers “Jtisa Well-knOWn rule that a charge of fraud -
‘must be substantxally proved as laid; and that when one kind of
fraud’is. charged, ‘another kind of fraud cannot, upon failure of
'prooi be substxtuted for it. See the case of Mountesquieu v.
Samlyem in which it was held that relief cannot be given upon
clrcumstances Whlch are - not made a ground of rehef upon the )

S Lordshlps mlght ha.ve reversed the Judgment of the"ﬁ
Cour't of Appeal on- this ground alone, but they have thought"»

ththstandlno the ev1dence of Gambles sohcltor as to S
ctually took place,’ was ‘objected to and’ dlsellowed as
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1t nght to° say that they do not concur in. the opinion expressed o
by the' High Court as to the pay‘ments‘ to Prescot a.nd Gamble

respectwely. L

0 was contended before thelr Lordshlps, that the assagnee had

§ no power to consent to the compromlse without the authority - of

" the Insolvent Court That might poss1bly be a. ground for set-

1t1ng a.sxde altogether the ‘arrangement by which Gamble con-:: _'

‘ sented' to_receive the Rs. 65 ,000 in satlsfactmn of the claims of E
Athe credltors a8 to Whlch thelr Lordsths express no oplmon, )

‘ promlse, and a.llowmcr the assxgnee to recaver from one Who held -~

‘no ,-:ﬁduclary relatmnshlp to him a sum Whlch 1t was never .

018 Ves. Jim, 302, 0t . 314,
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aﬁ‘irm the decree of the first- Court The respondent must pay{
: the coste of bhls appea]

Sohcltors for the appellants -—Messrs Hacon and Tumer :
Sohcltors for the respondents —-Messrs. Watkms and Lattey

ORIGINAL CIVIL

S quore Me. Justice Jardma

EBRA’HIM PIR MAE[OMED (PLAINTIFF), v. CURSETJI SORA’BJ I
S -DE VITRE, (DEFENDAKT) *.

j'_? . Landlorcl and tenant—E;ectment—C’o owners— Notice to quzs by one co-oume
B N otice to. quit before_expiry of tevm of lease—Suitin ejectment by one co owner—
Pwrhes—Oml agreement mconszstent with written contract——Emdence Actl of 1872
Sec. 92 \q R i BRI
‘L: K. and P Were ' cocowners "of certam property in Bombay, and by; a wntmg
: '_dated January, 1883, they granted a Tesse of the whole of the said property to the,
.. defendant for a term of three years from the 1st March, 1883, to the 28th Februa,ry,'
- 1886, at » monthly rent of ‘Rs. 705, - Subsequently to the gra.ntmg of the said
- leasé, viz.; on the st September, 1883, P. conveyed her equa.l and unlelded moiety.

- of the said property to the plaintiff, On the 30th - J anuary, 1886,—i. e., ‘o month
before the expiration of the lease,—the plaintiff gave the. defenda.nt notwe to
determme the fenancy, and’ required him to quit on the Ist March then next
o The defendant refused, and the plaintiff brought this suib for possessron "and for oc-
" cupation rent from the 1st March, 1886, . The defendant pleaded that the notice
" to quit being given by one of the ea-awners only, was: mvahd and urther, that -
.*- the plaintiff was not entitled to sue alone, . PR i
'Held, that the notice was a valid notlce, and tha.t the'v; mt was mamtamable :
by the plaintiff alone, " o RN
~'The defendant pleaded that 1t had been’ verba,lly agz'eed between ]nmself a.nd,-‘
his lessors that he should be entitled to a renewal of the lease for a further perxod :
of three years, if he sodesired. . - .7 i g -
Held that evidence of this oral agreement was ma,dmxssrble under. sectron 92 oi;b
the Indian Evidence Act I of 1872, being. mconsxstent thh the terms of the second,
clause of the lease,. which -was as follows £—% Tf you mean mé to va.ca.te at the com- .
pletion of ‘the term, you ‘must give one month’s notice. In aceordance therewith L
W111 vacate and give up possesswn to you i ;
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