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in those provxsos, of. the term “full assessment ». The phrase & survey assess-
~ment - would have been sufﬁclent and more definite. . The introduction of both
 expressions. in those | provxsos pmmdﬂme may- suggest that they were not intended
‘%o be interchangeable.” Baut if the full assessment be not the survey ussessment,

" there is not any guide in the Court Fees’ Act as. o what the full - asségsment is3 - -

“and. Civil Courts would be left. to conjecture i in each cage what should be fairly
deemed a full assessment, . . For msta.nce, if somethmg less than Ra. 621-6-7. (the
survey settlement) might be deemed a fill assessment for. the vxllage of Plparla,

s
AnACnxx)_o’. L

v, . .
OcuADBHAT
Taixenst,

‘there do not seem to be any - lega.l doit whereby the minimum that might be 80

i regarded is to be fixed. - The case would be one of quot homines tof sentennw. The,

-same difficulties of construction as .to the -expression ¢ full assessment . ex;sted :
“in Act X_of 1862, Schedule B, and Ach XX VI of 1867, Schedule B, in the Special

) Rules for the Bombay Presulency. The term “ remitted, ¥ used in provxso 3) of
Act VII of 1870, section 7, clause v, sub-clause (d), appears 10 exclude this suit
-from that section, a3 we think that the remission’ thereby contemplated is an

express remxssxou, and not a mere difference in amoting between the actual assesse
‘ment - payable by the tdlukddr and the survey assessment, "The portion of the .

~Court Fees’ Act whxch seems most nearly adapted to such a.suit as this is’ subs

_¢lause (B) of clause v of scction 7, inasmuch as the village of Piparla * forms® .

an entire- estate paying annual revenue to Government, or forms part of such

estate; and is * recorded ” assuch; * and such revenue is settled, bubnot permans °

: ently.”, That being so, the value must, for the purposes of the Court Fees Act,

) be est:mabed at ¢ ﬁve tlmes the revenue 50 payable »
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80 as to bmd him personally—;Eﬁctqf Act VIof 1862 ( Bombuy ), Sec. 12,in regard .

,A guardlan cannot contract m the name ofaward %0 as to 1mpose on hxm a. .

i)ersonal habxhty. B L aER

. At VI of 1862 (Bombay), “ior the amehorahon of the condxtxon of télukdérs
!n the Ahmeda.bad Collectorate and for their relief from debt,” was intended to "

deal ‘with all debts and-liabilities which conld, posmbly impose. & charge upon .
the tdlukddn estate at the end" of the penod of management ; whett the estate
was to be restored to the tdlulcdar free of xncumbrance, excepting the Governmenf:
tevenue. ; If deb'cs amounted to ‘more . than the surplus of rents durmg the

- oond Sm B. szcocx. L
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j‘. . 1887, management, of wluch the' maximum penod ws twenty years, the; " were n
rWAGIiELK. bepa.ld. e enTe oSl
o Rdssanor .7 A widow, as guardia.n of her miant son, the hen' of 2 talukdcim “cstate inithe

Sn;ku. ,. above digtrict, validly transferred vﬂlages, part thereof 3 ‘and in the deed of tra,ns- -

MASLUD!N.( fer, to which her ward was by her as his guardian’ nommally a party, con=- -
' * tracted to indemnify the purchaser in case the Government’ should - elaim and )
enforce a right to revenue upon the v1llages which she transferred: as bemg rents
free. The deed purported to make both guardian and ward. personally liable
in this respect, and also charged the lability upon other -parts of the’ taluldan .
estate. 'The infant attained majority, and the estate was then placed “wider -
‘management, within Act VI of 1862, During the period of - management the .
Govemment cla.lmed and enforced payment of revenue upon the vﬂlages

» Held, that there was no personal liability on ' the part of the taluLdar c,reated :
by the above j also, that if the charge on the estate had been, vahdly made, i »
fell, ab all events, within the terms of section 12 of Act VI of 1862, absolvmg :

estates from hablhty for debts mcurreﬂ not only before, but durmg the period
_of management. -

APPEAL from a decree (lst March 1883) of the H1gh Oourt in "‘_

of the Subordlnate Judge of Ahmedabad

The questmns raised by this appeal related to the hablhty of' .
the appellant, who was defendant in the suit, to answer; as well:
personally as out of the rents and profits of a tdlukddri estate; upon- .
a - contract purportlng to have been made on his behalf with the
‘plaintiff by the tdlukddr’s mother as lns guardlan, on his behalf

I durmg his minority. B

By deed, in 1858, the mother and guardlan conveyed vﬂlages -

: part of the tdlukddrs estate; in liquidation of debts- chargeable‘v
{bhereon, . to the father and grandfather of the plaintiff -in this
‘stit, as rent Free, agreeing that, in: case the. v111ages should.-be -
- .assessed to Government revenue, the guardian.and-ward should -
.be. liable to ‘pay. to the purchaser the amount’ with:costs; this.
- liability being also charged upon other parts of: the tdlukdare?
estate.; 'The 'villages were afterwards 'declared- subJect to - as-
‘:_;Sessment for revenue. _The present respondent ha,vmg obtame&v
_‘~'a decree upon , the. contract to indemnify. hun ‘this appeal ques-
: t1oned its, correctness, both in regard ‘to- the law of guardla.n_
and ward, and:to the provisions.of Act. VI of. 186 .

The defendant’s father, SewsanJl Rhema,bhal vsas tahtkddr ofv

Y
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-Kuva.r in the district of - Ahmedabad - Ile dled in- 1846 havmg

become indebted in. Rs. 21,001 to the plaintiff’s grandfathey,

~Ghulém Rasul, who obtained a mortgage of his “vdntd ™ land, .
and in 1856 and 1858 obtained decrees against B4l Rambé, the MS“EKH

“widow of Sewsanji. She, to satisfy them, transferred to, him
“two - villages. - , The parties to the deed-of transfer, dated 9th

May, 1858, were the widow, who, as the appellant’s mother and-

" guardian, s1gned for him as well as herself, and the abovenamed
- Ghuldm Rasul, with_ his son, Ghuldm Mohidin.- The deed con«

tained the followmg contract by B4i Rambd4 for herself and- her.

ston =~

“We have absolutely sold to you the land of the abGve-men-

" tioned vdntd of Kuvar, which is rent- free (nakra), xncludmg the
. above-mentioned two ‘villages. The -Government, &e., have no
. right of any kind whatever over the same.” And our heirs and

Cy

‘our karajddrs (creditors) and nelghbours or any other persons

‘whatever have no right, claim, or interest of any kind ‘whatever,

"And if any one should raise any claim or title to the same, itis all

; hull. “If any one should raise any obstruction or 1mped1ment to
¢ this vdntd land and to the population of these two villages, w

~-and our heirs are to be answerable.’ "And if any claim or demand -

should be made by Government, &e., we and our heirs are to pay.
* the'same from oui house’ am1cab1y (i.e) from our’other pro-

perty, which consists of girds, &c., and from our -persons and

“from -our- inheritance, because ‘we have" absolutely: sold -this

~vdntd; ~which’ is vent-free "(ndkra/, .including the -two villages:

: ‘.Thérefo're,*.if_ the Government, &c., should make a claim:in any
. way .whatever, and resolve -to levy. hak (dues) of ahy kind

_ ‘whatever, and make & demand ofi’ you, and if you shotld have to

-pay. (the same) and such’ costs-as you may -iricur and such loss

‘as you: may ‘sustain in giving-an answer in’ respéct thereof, all
those moneys and the interest on those moneys we and our lieirs

-are to pay to you. And on account thereof: and 1in security for

the.same We have given in- ~writing to you as.security . (sdu) for

’ ithls deed " our .other vdnids (i.e) our vdnid of the two- ~villages

ot ManJa Daran, Manja Rupavati Khareti, Whlch -are our ndkra

s grent-free) vantas, and bes1des these our other gzms, and besxdes
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. that our: other property and gm’as, &c Whlch there-,-ar .)7all;
“ those.. You are to: recover your money from the said: property,;

‘»{oﬁicers, to - entertain and admit such- claim wrthm the' further;
- period of nine ealendar months from-the expxratxon of the abov
g mentloned penod of three months.”. - ,

. vcase extend beyond t‘wenty years from the pubhcatron ,of the dec-;:.f::
8 laratlon ‘vesting the estate, and that on its cessation; at;or before
the expxmhon of. that penod all debts and habxht;es, excépt_ft‘f_lpéay .

THE INDIAN LAW REPORTS'

&e., and from our.persons.”: ‘ _
“In 1862 was “passed Act VI of that year Thef" reamble

_, reclted that tdlukddri estates in the zilla.of: Ahmedabad Were:.

then only held on leasehold ‘tenure determmable by “the* Govf
ernment, towhose notice it had been brought that ‘many:of them
were indebted for ‘money borrowed on the- secunty_ of - therr’f_

" estates; of whlch such as were of tdlukddri tenure could nob bef;

lawfully charoed ‘incumbered, ot alienated. ~Thé'Act empowered';
the Governor General in Council to make’ a declarationi. ha,vmg
the effect of vesting the management of & tdukddri estate in a"

- Government - officer for twenty years, during which perlod ‘that”
- officer, receiving the rents and profits of the éstate, should: meet :

the claims of the Goovernment, the cost of- mamtammg the taluks<:
_ddr and his family, and apply the balance to the: expenses +of:

management and” the settlement of debts. < The . 8th sectron._;
directed the officer to notify to creditors -to- make: their »clmms*g

 within- three months from such notlce. The 9th sectlon was as?

follows ‘ :
o Any debt or habrhty of the talukdar, other than as afore:

- sa,ld to which he is subject, either personally orin respect of’ thef
 said landed estates,” existing at the time of thesaid. decla,ratxon;
by the Governor in Coimncil not duly notified -to: the ‘said ofﬁcerv
“ or'officers within the time and in:the mannerin-the:last preced-'
. ing sections specified, shall and is héreby declared to'be for ‘ever:
~ barred:: - Provided always that upon proof- bemg ngen to the:
~ satisfaction of :such officer or officers of the mablhty of the:
. claimant to have complied with the provisions.of:this: and the

last preceding sections, it shall be lawful for the’ said officer: 01';

The 16th’ section enacted that such management should inmo’
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: to. Govermnent exxstmg at: the inme of such deelaratlon, a.nd’ L
compnsed in'a scheme for the “payment-of the fdlukddi’s debts’ "Wienend

- to be under the 10th section prepared by the managing officer and’ Rusnu ‘

-approved by Government ? should be deemed o be fully dis-. Mf;'f,’f,’fm; :

.charged and satlsﬁed S o
’And the 20th sectiofi declared that, 'on theé ‘expiration of the

perxod ‘of’ management the- tdlukddr should be the absolute

propnetor, subJect to la.nd revenue _'j»i:f?'i"- IR SRR i

'l‘he 12bh secblon, to Whlch speexal re{erence is me,de m the
. Judgmcnts of the Courts below, related to debts a.nd ha.bihties
““incurred ” by the_ twlukdar durmo' the penod of manao'ement
_f : a.nd ‘wag as follows o

:_‘
- i%Any debt or hablhty, except as herembefore excepted Whlch
may be incurred by the talukddr, either personally orin. respeeb
to. ‘his said landed: estates or any part thereof, during the penod
f_\of such management as aforesaid, shall not be enforceable i in‘any,
- manner whatever, either durmg or subsequently to. such’ penod
~-of management, against his said landed estates. or any part
thereof, and it shall not be competent for the télukdér during’
»the said period of management to charge, mcumber, sell or ahen-
ate hlS said. lended ostates or any part. thereof, and such charge,
'mcumbrance, sale. or ahenainon shell be null a.nd voxd »o .
Thxs ‘appellant attamed the age of smteen years in Februa.ry,:
’ 1863 - and on the 20th Auorust of that year a declaration was.
published by the Governor in Council, under the Act, dlrectmg;
- the: Talukdan Oﬂicer to take charge of ’ohe appellent’s téluka-
‘of Kuvar. e . .,
' Thzs was a.ceordmgly done, a,nd on. the 13th October, 1863 -
: that officer published the notice, directed by the 8th:section of
~ the'Act, calling on. all persons having claims on - the talukdama
‘estate of ‘Kuvar to notify them to:him. wzthm three calenda,r»
: months, on’ pain othermse of the1r bemg barred, - '
Ghulém Rasul, or Ghulém Moh1dm, did not Wlthm that penod
glve notice of any claim or lmblhty i
EIn March 1868, this. appellant sued Ghulam Rasul and Ghulam
Mohldm to recover possessxon of the' vxllages, on the ground that
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(Bombey), was not recoverable :
~kind as the land. revenue;. and Was not: wzthm th ontempla,tlon
of:the contract entered 1nto in the deed of 1858. "

THE INDIAN LAW REPORTS

hlS mother had no- a.uthonty to sell them durmg hlS mmonty.
The High Court, however, on the 15th * July, 1870; af.’ﬁrmed a
judgment dismissing  the' suit; on the ground that' the sa.le was,
bond fide, having been for the benefit ‘of the minori: - While that-
suit was pending, and in the course. of the years. 1870-71;: <the.

. Collector of - Ahmedabad assessed the -villages ab: Rs. 2,000 per

annum for revenue, with Rs. 125 . for -local -cess. To estabhsh
his right- tohold them " rent-free, Ghuldm Mohldm, “his- fa.ther.
being then dead,. sued the Collector in 1872, but: fa.zled to .prove;
them rent-free, except as to bighds 7553, In that suit, nelther.
tIus appellant, nor the T4lukdéri Officer, Were ma,de parties

- The present suit (13th July, 1876,) was brought by the “sons -
of Ghuldm Mohidin to recover, as a ‘charge on’ “the’ tdlukdam
estate in possessmn of the ‘appellant,; and from hlm, as’ bemg'

»personally liable, the sum of Rs. 28,998-15-11.¢ That’ ‘amount

was made up of Rs. 12, 000 paid by their father for. Government"'
revenue, Re. 750 for local cess, and the residue for’ costs ‘incitrred -
in the two sults above mentioned, and 1nterest on all the 1tems of

: clalm. :

[ The defenda,nf, (now aPPellaJnt) contended that e was Hich

'bound by the contract purporting ‘to ha.ve been made on ‘.hls'
. behalf and he relied on Act VI of 1862." o '

“The Subordinate Judge (17th Mareh 1880,) held thaf; the

| defendant was. by the former declslon agamst hnn (J anuary,,
u'.1875) barred, from disputing the vahdlty of the deed of the 9th

Mey, 1858, a.nd that “its terms were, in every Way bmdmg on

~ the vendor.” That the plaintiffs’ were entitled to recover under
- the contract What had been paid for the Government revenue,‘

'but riot the mterest The Judge held that the sum of Rs ‘12,750,

7from the defendant personally, and from his moveable property,
- was re00verable ‘under the contract of 1858 but that the taluk-
. ddm estate was not chergeable '

On appeal the ngh Court held that the‘sumw""-"*f'f““f"; -

ThlS tax w
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Upon the questlon whether the cla.nn was barred by the oper
atlon of Act VI 0f 1862, the judgment was as follows :—

Tt is true that the main object” of that- Act was to relleve
such of the fdlukddrs of Ahmedabad, as are, under its 1st.section,

~brought under the operation of the Act, from debt. = But it is
‘not quite exclusively devoted to that object. It also indicates -
“an intention that their creditors should, to a certain extent at
least, if not in full, be paid. ~This is apparent from sections 8,
9,10 and 11, The 8th, 9th and 10th sections lead us to conclude
. that the debts and liabilities intended to be dealt with under-the.

- Act are such as might be the subject of a claim under section.8.

- Such a claim should ordinarily have been -sent in within three
* calendar months after ‘the notification mentioned in section 8, .

. ory under 1spe_cia,1 circumstances, within the ' further period: of

‘nine calendar months from the expiration of the three calendar .
.months, The defendant Raisangji and his estates were, by a

‘declaration under section 1, brought under the operation of the

: .!Aot before the 20th August, 1863. It is admitted that tha
. .non-vdntd land, which passed to the vendee under the deed of

sale of 1858, was not assessed until Samvat 1927, (a.p. 1870.71),

* “some six or seven years after the issue of the notification under

. section 8, Therefore the plaintiffs; or their ancestor; had not

"l‘:'_a,t the time_of the notification; or at any time within twelve

= months afterwards, any claim which they could have 'preferi-ed

_ tohim against Raisangji or his estates, or which could havé been
‘included by the: Settlement Officer in the scheme for the setitle-

- ment of the defendant Ra,lsangps debts and labilities" to be
. prepared by that officer and submitted to the Governor in Councll,
" or-which could be described, in the language of ‘section 16, ‘as -

’ -ex1stmg ‘ab the time of the declaration made under section :1.
“The claim’ under the covenant in respect of land assessment was

. only then, at ‘the utmost, a contmgent dlaim,>

. The Court ‘then postponed glvmg Judgment that the Talukdan '

Settlement Officer might be made a party to the suit;:as, Wlthout

w thls, they preferred not to make’ an order aﬁ'ectmg the estate

7

. The, Talukdzin Ofﬁcer havmg been ma.de a party, the case _Y

came up aoram for argument before another D1v1510n ~Bench
3534—2 UL : SR
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‘Wicnred  delivered the following final judgment : —

RAJsANJx

- Smmn

« MASLUDIN Bn'dwood J.; that the ¢ liabilities’ W1th which' tlie firs ten _

""We think that it'is not. A careful consideration: of i;]aeT

the above Judgment

THE INDIAN LAW REPORTS'

(Sargent C J and Me1v111 J.) whlch on the" ‘Ist M ro

-« We coneur in'the opinion expressed. by Wesbropp,

-sections of Bombay ‘Act VI of 1862 were intended 0 ,
Jiabilities which, at -the time of the - declaration mentloned 1in
‘section 1, were not merely contmgent “but could ‘be' Tiad x;the :

subject of an immediate claim.~ Such wasnot the hablhty which -

‘the plaintiff now seeks to enforce. - The only’ remaining' questlon ’
is, whether it is such a lability as is contemplatéd in section™12.’

‘h‘olej’

section leads us to the conclusion that the word* ineur” .
Jn its proper sense of ‘run into,’ and 1mphes an act don¢ by ‘the
‘talukddr during the period of the- management “The*section

~-geems to be ‘intended:as a warning to- money—lenders that it
~during the ‘period of management - ‘they -lend - money-*to he‘
: tcolukda,r, they must be content with his personal security “The-
“ease with which-we have now to deal, viz,’ ‘that- of a-debt or
“liability to which' the tdlukddr has become subJect durmg the
period of the management, in consequence ‘of-an event *whlch
~eould not be foreseen with certainty at the’ ‘commeéncémentof

:that period, is a case' which does not -appeat to héve. presented

. itself tothe mind of the Legislature, and ‘must be tréated ‘as: a
ieasus omissus in the: Act. - Under this view: thereis. nothihg in -
.. sthe Act to prevent us from giving effect to the- contract: betweenf
.-the parties, and we, therefore, enter Judgment for the plamtlﬁ'
_.for the sum of Rs. 12,000, with interest ab 9 per. aent per annum
" from the date of each payment composing- “that:: ‘surii- upeto date ‘
.of thxs judgment, and 6 per cent.to date of execution;:the amount
..to ‘be recovered from the defendant Ralsangps propelty’ 'ener- .
S a,lly, ag well as from him personally.”

- Thé defendant havmg preferred the presentv. ‘appea agamsbd

,..Mr R.V. Doyne, for the appellant contended that the'co tract

to mdemmfy the" purchaser was_not- bmdlng en he appellant -
~ apon whom his guardian ‘could- not 1mpose P

" 'The charge, a.lso, on the mhtkdcm estate Was moperatwe bemg'»

ability,
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f;barred as.a clarm against. the estate, by the eﬁ'ect of Act VI of -
11862, with special reference. to section 12..-The High Court had

:lncorrectly construed this Act, unduly hmrtmg its scope..

“"Mr.J. D. Mayne and Mr. L. Welkm, for the respondent, arguea
.that as the continuance of the. v1llacres to be - rent-free was an
-essential . element in a contract of purchase, _a, contract which
‘under the: law as declared in- Hunoomanpersaud Panday .
:Mussumat: Babooee .Manrdj ‘Raonweree ©" the guardian of the
‘minor had power to- enter mto on his behalf, the contract to in-
idemnify was one binding - on_the infant; for whose benefit, -also,

it had been made. . The cha,ro-e upon one part of the estate was
‘a:direct benefit to another part ; for, had ‘not the. assumptlon, _

.: ;ncorrectly no doubt; been made that the vrllages were rent-free,
more land would have. had to be transferred in satisfaction: of

the_ original debt. Liability to this.claim:might be regarded as-

the result occasioned by the proportionately less amount of land

.having been. transferred. < Again, as regards the effect of Act VI

~of 1862, this liability was not one to which that Act was- appli-
.cable, inasmuch as it was a liability which had to mature, and
was not measurable. in money when the management began ; :ab

which time, indeed, it might never have come into existence.
-By.no act of the tdlukddsr’s was it incurred, and 1t was: alto"ether. )
. _;outszde the contemplation of the Act S T RO
" Wit was-also argued for the respondent that the appellant Wasj'.:;:

“=’eqtopped by -the former litigation in 1875 regerdmg the main:

a ‘:;559
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"“‘f“‘::v:‘contract».Of' transfer; and the letter*hla}ving been maintained,
--..this liability,  with everything that was of the essence of that

+ contract, should - have been then contested, or else must be taken
“ito- ‘lave : been -maintained along with it. - The Court, in affirm--
~ing the: transfer, afﬁrmed every part of that transactron on wh1ch: '

it was based. ' . - S
Mr R v Doy'ne Was not called upon'to- 1eply.

- Their Lordshlps judgment. was delivered by Lord Hobhouse

~ :...In this- case the appellant,: “who was the defendant™in the
Court below, is. the tdlukddr of Ahmedaba.d a,nd the pla.mtlif

who s the . respondent-—there has “been some cha.nge of title

(1) 6 Moore I A 393
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- 1887 since,: ‘but throughout thls Judgment the plamtlﬁ' will v
Wiones  ferred-to-as a single. person—brought a -suit to enforce* 4’ ‘eovet
“RASANIT pang which was entered into in the year 1858 by the: defendant st
Mi!;fggx -mother -and- guardian on" his-behalf when he was ‘aboy* eleven
: " years old.. That covenant arose in this way. -The plamtﬂfwas a’
creditor of Sewsanji, the defendant’s father, and the debt appears’.
to -have been one for which the tdlukddri family:estate;might'f'
be made liable. Under those  circumstances; :in-1858, an:ac<’
count was stated of the -amount due to the :plaintiff;’ Wlnch
was found to be Rs. 35,001, In lieu-of enforcing ‘that’ debb ™™
by ‘decree and - execution, he took a conveyance - from:’ the~
mother and guardian, Béi Rambé, of -a certain- extent of the *
"fa,mﬂy land—the exact extent does not. matter now.; The va: )
lidity and propriety of that transaction’ _was. challenged by the
- defendant ‘after he came of age. It was the  subject of . a.sult
in- the year 1868, and the result was to establish that- the: trans.
action’ was: a valid one bond fide entered into by the guardlan,
and within the range of her powers. There is,: therefore 10 .
question in this suit as to the propriety or. expedlency of
the sale of 1858; but the questlon is as follows. . The famﬂy
' claimed to hold the conveyed land rent-free, and. the guardlom
~ conveyed it as 1ent free, and their Lordships must assume that ;,
it was valued on ‘that basis, * The purchaser ‘was not;content; :
- W1th the assertion of the family that in point of fact _they:. pald
‘no rent, though that seems to have been the fact but. he, took: a;,
‘covenant from the' vuardlan to mdemmfy h1m in’ case - the
Government should enforce their claim to recelve rent out of
:-‘."'the ‘estate, and. that covenart is framed. 80 a8 “to. bmd both the
guardlan -and the infant, who was nominally- by his, guard1an
a party to the deed . That the covenant bound: ‘the guardx. .j'-!
- there can be doubt; bub the question is, whether it: -could bmds
* the mfant tdlukddr Unfortunately ne1ther of the Oourts belo =

., Lookmg at the pr1or smt the1r Lordshlps lind that- it was. a’:
‘ smt to’ 1mpeach the whole sale, on the ovrounds, ﬁrst that 1t
- Was fmudulent and secondly, that 1t Was beyond the “powers;:
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,'of ‘the guardian and manager, No quest.lon Whatever was raised- - 1887 :
~ as to the: validity of the guardian’s covenant as against the- \Kﬁm‘!ﬁ :
infant.. In fact, it is ipossible that.that covenant. could have no

. come into question, excepting as 4 subsidiary argument to show yfoiind
~that the deed was an improper one, and then the -curious result ‘
flwould be this : That the more- clearly ‘that covenant was- void

‘in law, the less. would be -the force of the argument founded

upon it. In point of fact, néither in the pleadings; nor in‘the
' decree . in- that suit-can it be discovered that anybody paid .

“any ‘attention to the point.which- is-.now under consideration:
“ Their Lordshlps, therefore, must. hold that to- be an open pomt in
“'thepresentsmt SLEE el

. !

" Now it was most cati 1dly stated by Mr Mayne, who argtied
. _the case oft behialf of the 1espondent that there is not in Indxan';,
- law any rule which gives a guardla.n and manager greater power
" to bind theé infant ward by a personal covenant than exists in
- English law. {In point of fact, the matter must be decided by
- equity ahd good conscience, genetally interpreted to mean ‘the
- tules of English law.if found applicable to_Indian.society..and.
: clrcumstance_l Their Lordships. are not aware of any lawin.
* which the guardian has such a power, nor ‘do they see why it
- should be so in India. " They conceive that it would be a very :
- impropér thing to allow the guardian to make covenants i in the
~ name of his. ward s0 as to impose & personal liability upon the . )
- ward, and they hold that in this case the guardian exceeded her . -
-] powers so far as she purported to bind her ward, and that, so far_ )
a¢' this suit is founded on the personal hablhty of the talukdar,{":
' '1t must fail, - SR

That howevel, is not the Whole of the covenant By way of h
security . for its performance the deed gives a charge upon the’fs‘_
other taluldam _estates, some spec1ﬁed vintd lands and . girds: -
lands, and.the other property - generally.. Mr. Mayne: reasonedf‘
on that in thls way. . He said the land ‘was valued as'rent-free ;'

. if it had been Valued as suh_]ect to rent the credltor would havej
msnsted on hav1n0' S0 much more of the land therefore, famlly ‘:v
land is‘saved by valuing, as rent-free, the land actually taken, _

/ and it ‘was not only reagonable, but thhm the compass of the"' ‘
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: 'and order of tdlukddrs, which the Govemment as
: pohcy, thought it 1mportant to mamtam

opmlon that, so far as regalds the . talukdam esta.te—fand that is .
now the only part of the case which they have nob.dealb.. -
an: answer to. it is to be found in the terms:of . .the Ahmedabad
Télukdén Act {(Act VI of 1862). -

- -In the opinion of the Subordmate Judfre the defendant i th

: v‘Sﬂlt was liable personally, but his estate could not, be charged on

account of the terms of the 12th section ‘of. the . Talukdéri - Act.
In the opinion of the High Court, he was liable.bLoth: per' na,lly
and as regards the tdlukddri estate, and thelr decree 1s founded

' upon that- opmlon

The obJect of the Talukdan Act Was io mamt

- got” very much - embarrassed, a.nd they did: nob perform rthose

- political objects which the Government thought of great; 1mp0rt-

~ since to hiave performed in various parts of “the:‘country: Many
~Acts of the kind have been passed relating to.different’ -partsof -

'{’the country, and all with the same object. . The method. adopted

“ was, where a tdlukddri estate had reached a certain pltch of em-; |

barrassment to make a declaration placing it-under:the> Anan-*

agement of an officer who -was to manage for-a® term of: years,
-~ which might extend to twenty years.: Durmg that t1me he:wasto
- ‘maintain the #dlukddr and his family, to pay all the expenses of :
_the management, and then to apply the surplus to liquidate: or:
 settle the debts of the tdlukddr, in liguidation: o ~
“the debts and 11ab111t1es to-which at the tlmef
,‘ ‘the. talukdow was_subject, either personally 01, ¥
v.".fla.nded estates But at the end of the twenty yea :
to be restored to the talukdar absolubely, fre of

r settlenien of.
of . he decla,ratlon__
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~than the' surplus rents during the term “would suffice to pay,
those debts-were not to be paid-at all. It may have been & very
albltra,ry ‘way of dealing with credltors, but.that was the: -policy
“of the Act, and in construing ‘the Act if: must -be “remembered
-‘that it recites that the #dlukddri estates could “not ‘b . lawfully
charged incumbered,; or alienated. .- Tt is said: ‘that that recital
““was wrong. The High" Court state ‘it to-be wrong, and: they
state, moreover; that it was put in merely as'a justification to the

*Government for dealing in the summary manner in which' they

did with the creditors’ rlghts All that may be true.- It may
be true - that the statement of the law is wrong, and the motlve
aimgned may -be true, for aught their Lordships know. But,
“supposing it is, it must be remembered that that was the 1dea. in
\the ‘mind of the Legislature, and all the. provisions affecting
,'}'creditor‘smust be construed with reference to that idea, under
"Whlch every benefit given to the creditor out of the tdlukddr

estate would be in the nature of an 1ndulgence “because he got

' somethmtr Wh1ch he could not enforce by law

: “,;L Before. exammln"’ what the enactments a.otually are, 1b Would

: perhaps be convenient to- state the order of events. - The de-

~fendant attained his n1a30r1ty in"August, 1863, and the order -
placmg his estate under. manacrement was made very. soon after- ,

“iwards. . The exact date does not appear, but it was. towards the

“‘end- of 1868, . ‘The Government claimed rent against the plamtnff ‘

in respect of the estate that he had.bought in the year 1871,

a.nd this right. to ‘rent was. finally established by decree of the.v_
ngh Court about the year 1875. - At all events, the claim was.

<:made and fully established during the period of. manacrement of

.the. Té,lukdam Officer, so that the. dates lead: up to this resulb
that ‘owing to the lability. which was incurred in the deed of
©1858, the plaintiff had a Lla,lm ‘measurable in money against the
.defendant, perhaps as: early as_the year 1871, but at all events.

between then and 1875. It s not neeessary to: be more exact _

~m' the dates. Sl

: Now what does ‘the Act prov1de z The prea,mble and the ﬁrst
'-nlné sectmns deal Wlth What they call exxstmg debts and liabili-.

563

exceptmg the Government tax If the debts amounted to more .. 1887
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. tles and they deal W1th them in. a. very *summary“ :
’”,\Kﬁ:ﬁlgﬁ processes by which any of them could be enforced are stopped
-7 7 -and, in lieu of those processes, | the ereditors have only th ndul-
".'Mf;blgxln. gencs, which has just been mentioned, of recelvmg;. the ,sufpluei
"7 rents for a term of years. Section 9 enacts .that- ¢ any. debt
or liability of the té.lukdar other than as aforesa.xd ”—_—(those:_;,
words of exception may be dropped out, for they, only ‘refer - ‘to
Government claims)—* to which he is subject, either personally or:
in respect of the said landed estates existing at the time.of: the .
,.sald declaration by the Governor in Council” (that is, the order?,
-subjecting the estate to management)—* not duly notlﬁed to the,
said officer or officers,” within a time speclﬁed “ ghall and is here-_
~ by ‘declared to be for ever barred.”  Then section. 12 says that -
ja.ny debt or llablllty, with the same exceptlon X whlch may bei.
incurred by the talukddr, either persona.lly or 1n respect to. hlS .
said landed estates or any . part thereof, durmcr the penod of such ;
- management as aforesaid, shall not be enforceable in any man- -
- ner whatever, either durmg or subsequently to such. penod of
- management against his said landed estates or any part thereof 2
s Here we have an Act designed to sob up the order of talukdms?
in an unembarrassed state, and to restore them the1r land w1th1n .
“a-period of, at most, twenty years, and deahno' first with debts,
- and liabilities existing at - the commencement of the penod of
‘management,- and, secondly, with debts or Ilabxlltxes mcurred
" during the period of management: In such an ‘Act then' Lord—b_;f
- ships think it impossible to come to any other conclusxon than :
* that it was intended to deal with all debts and ha,blhtles Whlch’ .
~ could possibly impose a charge on' the talulkddr “at the end’ of
‘twenty years, and that to strain words from their literal ordmary f' i
‘meaning for the purpose of showing that the habﬂxty Towwin'#.
~-dispute is one which does not fall within theicompase ‘of that
vAct is an erroneous constructmn of the Act" :

1887,

s .,.The ngh C‘ourt have ngen the plamtlﬁ' a decree on'this ground,
- that the debt that he claims does not fall ; .into the first class of -
- debts and habxht1es because it was not ex1st1ng when the perlod}: :
of management’ commenced and that it- does not fall: Wzthm ‘the - ’

- second class, because 1t was not mcurred durmg] he eno' of
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.twenty years a great burden remains tipon the estate. The1r Lords

ships” think that is not only contrary to the policy of the Acb,
" but a’ departure from the obvious literal plain construction of the )
words. ' It may be true, and thelr LOI‘dShlpS think it is true, that
-when the management commenced, the liability was not one that
- Was measurable in money..~ It may not have been the subJeci: of
a claim against the estate, though that- point would seem to
“depend on the nature of the rules made by the Governor in-
- Council for the 11qu1dat10n of debts. But it does nob follow at’
~all that it was not a liability which section 9 was calculated to*
_Z.ba.r “All lishilities were to be notified ; and even if there were'

. any so situated. that the creditor could get nothing, the intention
" of the Leglslature to bar every liability that existed then is, .as

 their. Lordshlps think, a plamly expressed intention. . .. ..
. .Then, as to section 12, the debt must have been mcurred at:
_“some tlme ; otherwme it could not be recovered. When was it -
_ incurred ? ‘According to the reasoning of the High Court, it never.
"‘fWa.s mcurred -There was no debt- when the period of manage-.
ment commenced and no debt was incurred afterwards, because
“there were _proceedings, to which the talukddr was no party,.
: whwh converted the hablhty into a money claim.. . Their Lord: -
~ ships thmk that that is not the meaning of the word incurred.”
It is not the\common ‘meaning of the word “incurred.”. Incur“
means to run mto, no. doubt but it is constantly used ‘in the -
B sense of meetmg with ; of. bemg exposed to ;. of being liable to; .

and i in’ that sense the tdlukddr did incur debt - The lability-

. was. inchoate in' the year 1858, and it reached its’ maturity

~

‘some -time between - 1871 ‘and 1875, If it was not & hablhty .
existing in 1863, when' the period of management commenced -
" under. section 9, ‘thent it must be either ‘& debt or lmblhty ‘
incurred during the: perlod of management It is not necessary
, to- decide ‘under whmh section the case falls, Their Lordships
_ incline to think | that 1t falls under sectmn 9, but they are qulteé

B 534—3 .

s

mana.crement The reqult is thlS, that because when the ma.n-" L1887
agement cohimenced there happened to be no means of reducmg'
the hablhty into a claim mea.surable in money, and because the’
tdlukddr did not, durmg the penod of manao'ement “do somé’

* voluntary act to incur & fresh habxhty H therefore at the end of .

WiereLL,
Riosangr-,
LR TN
“SnER®E s
Masx.tmm: )
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i 1837:’ clear that 1f it; does not fall- under sectlon 9w1t must fallbf
"W AaHELL, sectlon 12 In elther case the Act 1s suﬁiment ta reheve the

'. Bhsansy; ta,lulcdam estate, Whlch is the only pomt in. questlon ah, hls

. S}mkn -
 Maston, moment.

5 The: result is, that them Lordshlps thmk that the ngh . Court/
ought to have reversed the decree below, and to have dismissed
~ the suit-with costs, and they will hunibly advise: Her Ma‘]esby o
make that decree., The respondent must pay the costs of tlns
-appeal. 2

¢ Their: Lordshlps are soIry to ﬁnd tha,t thls recor * contains’
what they so ‘often observe upon, namely, an enormous mass cof

‘matter which could' not. by’ any possibility: be of -use- upor thls :
appeal, - They would wish to call the.attention of thé Courts in*
Indm again to that circimstance, in the- hope that they may- fiid”
‘some remedy agamsb that wh1ch sa serious mlschlef in': ~mcreas-l'

« mgcosts. Sy D i ‘

(SO

C ey,
. Harch 12,

i S. gave to the' credvbors of Ha guarantee for the payment of -the debts due to’
them by H. - Ag a consideration! for this guarantee the ereditors were to abstain-
from takmg criminal proceedings against H, for fifteen days, and- by lmphca.tmn :
were to absta.m from takmg sueh proeeedmgs a.ltoge‘rher 1f the sald debts were '

SR man, to whom a."c1v1l debt is due, may take seeurx’mes for that debb -from hm*
debtor, ‘even though the debt ar:ses out of a cnmxn L '/tfence and he th;'eatens to
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