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'thxs house 154:1 It purports to be a conveyance from Ganmba1

‘$0° Dhanp Cristnéji, and it bears date the 17th March, 1860. .
I have no- “doubt that it is a genuine document in the sense,;

that it was, in. fact, executed by Gannib4i,’ though she denies .

that she put her mark to it. It is proved ' ta be- a.ttested by -
Di4jibs Péndurang J oshl, a deed-wnter who is dead, and is mani- <
festly all in* his handwntmg, including the Words _descriptive
of the marks—woman. The ‘question- is, Whethet that is suffi-
-cient proof of its execution to allow of its bemg put in- ‘evidence.-
1 admitted it on the authority of the law laid down in Whitelcoke
v. Musgrove®, and I think rightly so. * Section 67 of the Evidence -
Act I of 1872 enacts that <if a document is alleged to be “signed
% * by any person, the signature * * * must be ‘proved to be, "
j}ns handwrltmg This proof may, of course, be by any of the:
‘recognised modes of -proof, and amongst others by statements -
admissible under section 32. The statement of the deed-writer,
that the mark was Gannibéi’s, is, I think, admlssﬁ)le under section "
.32, clause (2) : see' Tayloron Evidence, sec. 1658. - ‘No inference -
‘can, I think, under the circumstances of the case, be drawn..

' against the plaintiff from his failing to call, or to strictly prove

the death of, the other attesting. witnesses. . The deed - appears -
»to have been presented in the mumclpal office in 1863, and. now:
comes - from- the proper custody. Dlsbehevmg the- ev1dence of

:t'he defendant Gannibéi I hold that it was executed by her.”

Attorneys for the plamtlﬁ' —-—Messrs Ballmskna and Dtlcshzt 4 "

Attorney for the first two defendants ,——Mre Bland
: wm&Msm -
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‘ﬂ.Regzstra,tzonr-Act III of 18717, .S'ecs 35 and 77-—Dema.l qf emmttwn, whu,t zs—‘ __________.

I',Pmctwe—Speczﬁc Rehef Act qf 1877, Sec 45.

d.eed was duly lodged for regxstra.txon but A (the mortgagor)neglected to appea.n

i

A, by an’ indenture. of mortgage dated 15th March 1887 mortgaged certa.m pro :
";perty o' 8 to- secure - the : ‘repayment of ‘Rs. 18,500 within two months. The :
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1887, . - at the reglstra,txon oﬂ‘ice to admxt executxon. A summons was ccordmgly N
- INRE issued against him under section 36 of the Reglstra.tmn Act IIL of 1877 to enforce
4SB’AIK ‘ABDUL his attendance, and was duly served upon him as required by section 39.° }Ie,
' £Ixz1z. -however, did not obey the summons, and neglected to attend the Sub Regxstrar s
office on the day appointed. He subsequently went away 10 ‘Arabia. without
admitting execution, and was not expected to return to Bombay S (the mort-
" gagee) then applied to the Sub-Registrar to treat A.’s neglect to attend’ and, admlt
execution as equivalent to a denial of execution and ta “refuse to register” t.he
deed under the provisions of section 35 (last clause), in order that an apphcatlon

might be made to the Registrar under section 73 foqr the purpose of establishing -

the right of S. (the mortgagee) to have the deed reglstered The Sub-Registrar,
. however, congidered that he could not treat A.’s non-appearanee as a denial of;

exeqution. 'On application to the ngh Caurt under sectmn 45 of the Speclﬁc

Relief Aot T of 1877, . . ;

» Held, followmg Radhakzssam Rowra Dakna v. Ohooneetall (1) ‘that $he non-.-
_appearance: of A.in'pursuance of the summons was equivalent to a demal of
_ execution within the meaning of section 35 of the Registration Act ;and that,
< under the provisions of that section, the Sub- Registrar was bound to.“refuse- to-
_ register”-the deed.. The Court accordingly made an order directing the- Reg g
trar to proceed under section 74 to make the inquiry thexem dtrected« :
. THE applicant, Shaik Abdul Aziz, was the morbgagee of certam
',pro,perty mortgaged to him by one Agéd Mahomed Nabi- Khén,,
. under an indenture af mortgage dated the 15th Mareh 1887 o :
. secure the mpayment of Rs. 18,500 within two months Sho:ctl’y; .
. after the deed was executed it was lodged for reglstratlon by the :
. mortgagor with the Joint Sub- Registrar of Bombay; in- pursu'-.\.:;
~ance of the provisions of the Registration Act TIL of - 1877.: The, "
,'mortgagor however, neglected to appear-to admit executlon énd:’:
-a summons was agcordingly issued agamst hnn, ,under sectlon 36 -
of the Act; to enforce his attendance.” The SUINMODS. Was ‘duly ;
~ served upon hlm, as required by: section 39. ‘He, however; refused“;ff
;;'ito obey the summons, and neglected to attend the Sub-Reglstrar N
" office-on the day appointed. The mortgages then appeared } before ;‘
- the Sub-Registrar, and, relymg upon the. case -of Rddhdkzssanf
"Rowra Dakna v. Chooneeloll. Duti®, apphed to the. Sub Reg1s--.=
. trar to tireab the mortgagor's neglect to attend amd admit exéx
‘eution as equivalent t0.a denial of execution’; and ‘to refuse to:
;'remster the deed, under the provisions of sectlon 85, (la.st cla.use,)i}»
“in order that an appllcatlon might be made to the Registrar- under:;
- section 73 for the purpose of estabhshmg the mortgagee s rlght tos

121 L R, 5ca1c., us;
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"‘have the deed reglstered The Jomt Sub-Reglstrar however,

Zconsrdered that he could not under the Act, refuse’ registration '
until’ after the exp1ra,t10n of erght months from the date of the o

executzon of ‘the deed.

The apphcant then apphed to’ the Ch1ef Presadency Magls-v’
’trate for a warrant for the arrest of -the mortgagor, _but the -
'Magrstrate was of opnnon that he had no- power to 1ssue such a.,'

warra.nt under the c1rcurgsta,nces ,:_ e

The mortgacror went away to Arabia W1thout a.dmlttmg exe-f:,

: cutron, and was nob expected to return to Bombay

5 A The deed ‘being worthless as a mortga.ge until reglstered the;‘{
apphca.nt applied for and obtained “a rule, under section 45 of

ST 25

IvrE-

SHAIK ABDUL . -

.4,‘the Specrﬁc Relief Act Iof 1877, calling on the Sub-Regxstrar of "‘,{y'
" Bombay to show cause ‘why he should not be directed to endorse .

“'thé indenture of mortgage of the 15th. March, 1887, with his’

refusal to register 11; ‘under section 35, of the Registration Act ITI
_of 1877, in order to enable the applicant to take further proceed-

"',;mgs under Chapber XII of the Act to obtam reglstratlon e

At the date of hearlng the ru]e the T omt Sub-Regrstra.r s, oﬂice

had been abohshed and the dutres of that oﬂicer were performed e

,r4)_/. X

by the Regzsbrar of Bombay

- The Redlstra.r of Bomba.y a,ppeared in person;
raased are, stabed in the Judgment of the Court.:

i The; 'po’ints‘. he

‘ Lang, for the a.pphcant in supporb of the ru]e —-The apphcanb .
5 has a mortgage. under which the mortga.ore -debt is to be repaid
-to him in two months. - But until the mortgage-deed is registered,’
it is worthless. It cannot be in any way enforced: - It cannot be
“given in evidence. ‘The, mortgagor has refused to admrt execu-
“tion, and has gone to Arabia. - Until our mortgage i is reg1stered
and- thus ‘made . eﬁ'ectual the mortfragor may deal as he pleases -
wrhh the properby We contend that the conduct of the mortga~
gor . is. equivalent - to a “denial -of execution ‘under section . 35; -

“and the Registrar ought to, have refused to regrster ‘or he could

;ha,ve refused to register: it on. the ground that he had no power
+to do’ s0- where the' executing party did. not. admit execution,
fThen on his. refusa.l under section 35 we. could take praceedings .-

Az, ;.



0694

ST

IN RrE

o Azie,

« SHAIX ABDUL

THE INDIAN LAW REPORT

under Chapter XII ot the Act and obtaln reglstratlon.

‘that the Court should’ now direct the ‘Registrar “to treet the ;»;

conduct of the mortgagor as equivalent to a denial of execution;

‘ and to proceed as du‘ected by section 74‘ g

FARRAN J.:—In thls matter on the apphcatwn of Shaik- Ab-_

dul I granted & rule, under section 45 of the Speclﬁc Rehef Acl', -

‘calling on the Sub-Registrar of ‘Bombay to show cause why He'

- should not be directed to endorse the icdenture ‘of mortcraae of ’}

the 15th March, 1887, referred to in the applicant’s petltlon W1th’

“his refusal to register it under section 35 of Act I of 1877, in’
_order to allow of the applicant’s taking further proceedmO's to

" have the document régistered under Chapter XIT of ‘the same’
__f‘Act The application should have been by motion founded on'
* an affidavit, and not by petltlon At counsel’s request I treated"
- it as made in the proper form, as the petition was supported by :
“an a,ﬂidawt the petition only increased the expense ‘of the’ pro-‘}

- ceedmg ‘On Saturday last, the Registrar of Bomba ‘
i ‘m person, and showed cause agamst the rule

’ppea‘ A

" The faots ‘as” they appear from. the . apphcants affidavit,:

.l '-these On the 15th. March last one Agéd Mahomed Nabi Khan.‘v'

~;_executed a second mortgage of certain. prelmses in’ Bombay, tos
- secure payment to the applicant of Rs. 18,500 with interest, ‘and
. shortly afterwards lodged: the deed with the Joint Sub- Reglstrar“
- for registration, but did not subsequently appear to admit exe~

- ‘cution, although requested to-do so. Thereupon the apphcant o
ook out & summons ordering hia to eppear and admit execution: "

. on the 9th May. ‘The summons was duly served, but Nabi Khan."i»

.",'fai}ed to appear. .'The applicant then- requested the Sub-Regls- -

“trar to treat the non-appearance of Nabi Khdn as a denial "of its. "
. execution, and to refusé to' register it. The:Sub- Reg1strar, by
the direetion of the Reglstrar-General then directed. the a.pphcant :
*"to. apply for a warrant for the arrest of Nabi Kha,n, -and “this: .
‘;fithe applicant- did, but the Chief Presndency Maglstmte considered; -
}i'f?.kthat he had no power to issue such a warrant, and’ consequently'{_n
“'no’ warrant has been issued. * Agd Mahomed Nabi Khan has gone: -

“ o Arabia without’ adrmttmg execution,’ ‘and ‘is ‘not: expected to:

:‘}‘1’;" return to Bomba.y On the 16th J une, the J omt Sub Reglstra.r
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‘ance w1th the practice, of the department, he was unable -to re~ .

fuse: reglstra,tlon ‘of the mortgage ‘until after the expiration of -
- elo'ht months-v‘ '

‘the time preseribed by the Reglstratmn Act viz.
_from the date of 1ts execution, = 5. .

The apphcant is'in this position : he has a duly executed mort-ji'
‘gage, he has done all that he can possibly do to have its exeeutlon
‘admitted by- Agd Mahomed Nabi Khén, ‘but, in consequence of
‘the. Sub- -Registrar dechmng to refuse to register it, he can take.

695

Vlﬁnally Wrote to the apphcant’s sohcltor, statmg that maeeord-,:' C issp.
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SHAIK ABDUL
Azxzk C

‘no further proceedings, under Chapter XIT of the Act, to have
it registered for eight months. Till registered the document is'
worthless ‘as mortgage. It does. not affect the property com-,f-"

prised therein, nor can it be recewed as evidence. In Hurjivan’

'V'm-gt v. Jamsetﬁ N ow«rqyz(l) it was; in effect, declded that, in the

‘absence of an agreement to that effect, a suit does not he in the
civil Courts to compel a person, who has- executed ‘a document

to reglster it or admit 1ts execution. - The remedy of the person,
,m.]ured is by proeeedmgs under the Regwtratxon Act: The Joint -
Sub-Registrar’s office has been abolished, and his dutles are now. .
'performed by the Reglstrar of Bombay Hence the rule ‘Wwas

addressed to that oiﬁcer

The Remstrar before me contended (1) that Nabl Khén had
not denied execution of the mortgage and_ that, therefore, - the -
Sub-Regxstrar was Justlﬁed in’ dechmng to refuse to register 1t.'f,;,,

(2) . That until Agé. Mahomed Nabi Khan' appeared before the
" reglsterlng oﬁ"lcer, and actually denied the. executlon of the mort-:\
gage, he, the Remstrar could not treat his non—appearanee asi""
a denial of executlon, and could not proceed to register it under. .

the provxsxons of Chapter XIT of the Act. (3 That, when' eight

.months had elapsed from the date. of the document, he would -
refuse to register it, not becatise Agd Mahomed Nabi Khén: de-u
;med its executlon, but because the time within Whlch the docu- :
‘ment could be registered under the Act would then have explred .
(sectxon 34). (4«) That upon such’ refusa,l the apphcant could file-
8 sult in- the c1v11 Court under: sectlon 77 of the Act, and’ thus';»
:obtam reg1strat10n of the mortgage 1f 1t was, m fact executed -

(1)I L R 9Bom 63



696
1887,

- Inrg .
8SHAIK ABDUT, -
. Aziz,

’I‘HE INDIA"T LAW REPORTS R

.~by Nabi’ Khén (5) Tha,t in any event there Was a d1scret10n‘
- vested: in the reglstermg officer to. decline- to treat-the- ‘non-

‘appearance of Nabi Khén as a denial of' executlon until the ex-:
piration of elght months from the date of the document presented ;

, for reglstratlon

S In” deahng Wlth thls partlcular case T consider - that T’ must;
treat the non-appearance of Ag4d Mahomed Nabi- Rhsn, o pur-z‘:

: suance of the summons and his subsequent departure for Arabla
" as a wilful dlsobedlenCe of the process issued by the officer appomt-_

‘ed under section 36 of the Registration Act to issue such process.:

T do not’ stop to consider whether that officer was Justlﬁed in’
: refusmg to issue a warrant, - That point has not been’ argued '
I am clearly of opinion that, if the wilful non- appea.rance of -
"_'Na,bl Khén, in obedience to the summons, be a denial -of execution ‘j
- ‘within the meaning of section 35, the Sub- Registrar was bound to"
refuse to register it, and had no discretion ‘in the matter.’ The‘:
“words of the section are i—* if any of the persons by Whom the’
'_»document purports to be executed deny its execution * * * % the,

. Yegistering officer shall refuse to register the document . The
- word“ shall ” is. imperative, and the registering oﬂicer ha.s ‘no.
“option to wait for several months before “he comphes Wlth ‘the:
" directions of the Act. He has a duty to perform, and, when the:
. person interested in its performance calls upon him to perform that

~ duty, he is bound to do so. The question, whether- Nabl “Khén

“has denied execution within the ‘meaning of the Act (is’a more

-~difficult one. It has been considered by Wllson J,in Radhakzssan‘\
. Rowra Dakna v: Ohooneeloll Dutt® , Where it was held that a
- refusal to admit is a denial within the meaning ‘of the. Act, and B
“that a wilful refusal or neglect to attend and admlt execution, in..
: 'obedlence of & summons for that purpose, is a. refusal to. a,dmrt .
“and, therefore, a denial. ‘I am convinced by the reasonmg mtf
* that case that. the true meaning of the Act has been arnved at.

- If there must be an actual denial of exeeutlon before the pro-i‘
“visions of Ohapter XIT can be brought into operatlon the case of
“the representative of an executing party, who appeared before a -
" registering oﬁioer and truly stated that he d1d not know whether

WLLR,5 Cale., 445
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‘the person‘ whom he represented had executed or ‘not, could not . ..

be. treated as a denial of execution. - That could' not p0531bly ‘be™

‘the: ‘meaning of the Legislature. = A demal of “execution - must, I o

think, therefore, include. a refusal to admit.: Section 35 doeq
not in words, say that the denial or refusal to admit must be in
‘the presence of the Sub-Registrar, a.nd if so held would in many

cases enable a dishonest executing pa.rty to set the law : ab de-
fiance by refusing to comply with the process of the - Reglstra- :
‘tion Office and. to defeat’ the claims, it may be of hlS creehlsors,ji
‘I think that the Act ought to be interpreted so as to avmd that :
v‘consequence. No doubt, section 74 speaks of a denial before.
the Reglstrar but, as pomted oub by Wilson, J., ‘that may fairly -

‘be construed to mean a denial in a proceeding before the Regis-

-trar as opposed to a proceeding before a SubReglstrar The

_object of the Act is that all documents of-a certain description
_shall be registered as soon as possible after their execution.
-Before they can be reglstered their execution must be established,
The" primary - and best .mode of esta,bhshmg such execution
“is by the admission. of the executing party or his agent or

representative. . .The means provided by the Act to .obtain that.

‘form of proof ‘must be adopted before the secondary mode of
.establishing the execution by witnésses under Chapter XTI can bé

“resorted to; but it would - not further, but defeat; the- ob;ect of
the Act if it were held that a- person . eXecutmg a documenﬁ.
requu'mg reglstratlon and successfully evading or dellberately'
dlsobeymg the process of the Registration, Office can prevent a-
.document bemg reglst.ered ab 1ea,st for eight 1 ‘months, The. 100‘1031 :
result of the. Reglstrars contention is' that ‘such a perqon, by :
:adoptmg that course, can prevent it ever being reglstered Ttis”
only Where there has ‘been & denial of execution; that- the pro-~

~visions of sections 74, 75 and. 76 come into play Proceedmgs

under sectlon 77 are. in: the. ‘nature of an’ appeal from an order

; refusmcr to reglster under sectlon 76. .

”anxmus for a decision on the merits w1thout regardmo- the form

¥ For these reasons I follow ‘the rulmg of the Caleutta. ngh‘
" Court; and hold: that- there has been'a demal of execution by .
»‘Nabl Khén within the theaning of the Act.. . As the Registrar is”

he rule, I shall make an order thab he do now. ploceed under ~;

697
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187. - section.74 of the Act to make the enqun'y therem dlrected The.

INRE rule in that form W111 be made absolute,
SHAIK ABDUL

~Azz . Attorneys for ‘he “applicant: Messrs. Pay'ne,

Gﬂ‘_bew‘,: cand
Saydrng

APPELLATE | ccivxL.rf

: Before Sw C’hm*les Sm-gent, Kt 28 Chzef Justwe, omd Mr Justzce dewoo

DINKA_R PARSHARA'M, (ORIGINAL DEFENDANT), APPELLA‘IT, o
V’INA’YEK MORESHWAR (OB.!GINAL PLAINTIFF), RESPONDENT

‘ j szl Procedure C'ode ( A o XI ¥V of 1882), See. 561——Falmg qf ob,;ectzom tin
. - - ——Practzce . o

The expressxon “the day ﬁxed for the heatmg” ilsed in sectxon 561 of th Civil’
. Procedure Code (Act XIV of 1882), means the day on which- the heanng a.ctua.lly‘;
" ‘commences, and includes both that day and the day to which the hearing may bes
adjourned. .The purpose of the sectlon is to glve the appellant txmely xntxma.txon

) of the proposed objections, . :

Accordmgly, a-cross ob]ectxon filed: by the respondent on the day mentioned,
‘a8 the day. fixed for hearing.the appeal in the notlceto the respondent, was
,‘held not too late. :

Rangzldds v Bii G’zrja(l) referred to and followed

» - THIS was a second appea.l from a declsmn of G. McCorkell
g ;Addltlonal Assistant Judge of Ratndgiri.

’.;:}:; The plaintiff having on the 8rd July, 1883, fled an’ appeal from:
! decree of a-Subordinate J udge, the usual notice was served uponf
- thie defendant on the 18th August, 1883. - On the 24th September
-.of the same year; which was also the day orlcrma.lly ﬁxed for the
: »_hearmg of the’ a,ppeal the defendant- put in eross: obJectlons '
‘»'{,'The Assistant Judge was of opinion that the obJectlons, not ha,v-
f[,}ﬁ;.mg been taken seven days befqre the day fixed for. the hearmg,
‘were | ‘taken too late. ‘under section 561 of the Civil Procedure
-~ Code (Act XIV of ]88”) . He, therefore, refused to: entertam the
ob;ectmns and heard the appeal w1thout reference to_ them.

*Interlocutory Judgment in Appeal 26‘3 of 1884,
v, WL L, R., 8 Bonr,; 559,
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