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S The rwht of the plaminﬁ' Who isa tena.nt -in- common appears

'to me: stronger than ‘that of ajoint-tenant, as the former has & E
'several estate: see the authoritiesin note K to Thomas System- -

i Arra.ngement of Coke, Vol. I, P 779,

:’decree for the plaintiff, with costs to be paid by the defendant.
1 The rent to be Rs. 352-8- 0 per month the decree to rela.te to the
ffund1v1ded mmety only. -

Attorneys for the pla,mtlﬁ‘ —Messrs Tobm and Roughton.

: .Att_orney for the defendant +—Mr. Khanderdv Moroji. -

'.OR'IGINAL 'CIV\I'I'J. |

Beforc Hr. Justice Farran.

' DHUNJISHA NUSSERWA NI, (Pranvres), o A‘ B. FFORDE,
(DEFENDANT) * :

:' Junsdzctzon——(?ause of actwn— Whole cause of actwn—-C’ontract——-Plare of peﬁfarm-
. ance.of contract where no stzpulatnon in contract —-Breach of contmct—Leave to -

,cue under Clause 12 of Létters Paten?. 2L e oo

By a contract executed in Bomba,y on the 19th December, 1885, the defendzmt

: promlsed to pay the plaintiff Rs. 9,152, of which amount the sum of Rs. 4,752 was -

“to be paid by monthly instalments of Rs. 132 _extending over a period of three
yea.rs, ‘and the remam‘der,wz Rs.4,400,in a lump sum at the end of the three yedrs."

It was provided that in case of default’ being made in payment of any of the B

1nstalments, the whole of the amount then dué should be paid forthwith.. ‘The
i pla.mtlff alleging that the defendant had only pa,xd eight of the msta.lments,brought

’;,thls suit for the balance. - The defendant, Who did not dwell or carry on busmess )
“in Bombay, pleaded (" inter alin,). that the High Court of Bombay had no ]U.I‘lSdlC' g
““tion, as'the whole. cause of actlon had -not arlsen in Bombay, and no leave. to :

-8ue- had been obtained by the. plaintiff under clause 12 of the Letters, \JFatent :

" The wntten “contract, which was admittedly executed in Bomba.y, contamed no"

- stlpulatxon as to where the instalments or the final balance was to be paid. .

‘Held, tha.t in fhe absence of stlpulatlon in the contract itself, the mtentlon of

;.:the partles to it was to guide the Court in determining the place of its perform- )

“-ance.:" From the facts and acts of the parties it appeared that their intention was

’ that payments under the contract should be made at Sarat. - The breach of con. -
“'tra.ct consequently took place at. Surat, and not 'in' Bombay, and the ngh Court -
':}of Bombay had no jurisdiction - -to try the suit, the plaintiff ha,vmg omltted to

* obtain’ 1' ve to sue under clause 12 of the Letters Patent; ’

St No, 10360 1067,

56.4? <

1887;
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In the cage. of an actmn ona contract, the ¢4 cause of actlo Mowd

. ing of clause 12 of the Letters Patent means the whole cause ‘of aetlon, a.nd con

sists of the making of the contract and of its breach in the place’ where ' it ought

" %o be performed. < To give jurisdiction to the High Court of Bombay ‘the p]axntlﬁ'

- must show, that the contract was made in Bombay; that Bombay was: ‘the . place

wherethe contract was o be performed, and that its breach took place thereu 5;; 2

SUIT to recover-the sum of Rs. 8 096

’ The plamt stated that on the 19th December 1885 in-Bombay,
the defendant had executed a writing, whereby he promised to pay
to the plaintiff Rs: 9,152 in Bombay, of which the sum of Rs. 4,752

‘was to be paid by monthly instalments of Rs: 132 ‘extending over
K] penod of three years commencmg on the 1st January, 1886, and
the' remainder, viz., Rs. 4,400,in & lump sum at the: end of the
‘said three years. The document also provided that, on default
“being made in payment of any of the instalments, the Whole of

“the amount then remaining. due should be paid forthwith. ° - The -

\pla,mmﬂ' alleged that the defendant. had only paid. elght of thew,'
-said 1nsta1ment3, amounting to Rs. 1,056, and- he now sued- for the E

! bala.nce due

The defendant ( inter alia ) pleaded that the ngh Court of Bom-

' ba.y had no Junsdlctlon to try the suit. No leave to sue tiad: been
‘obtained under clause 12 of the Letters Patent. The Wntmg'-’

};abox*e mentloned described the plaintiffas  of Surat: # In the title
“to the plaint. he was described as temporarlly res1d1ng at Byculla.

fwﬂ'.hout the Fort of Bomba.y, and the defendant was stated to
\_be “an Assmtant Supermtendent in the Revenue Survey e31d1ng~'_’
:‘.at Ahmedaba.d "o Moo i

- At the hearmg it was proved that the plamtlﬂf was a contractor, .

who had his principal place of residence ab Surat, but whose busi-
- ness occasionally required him to.visit Bombay ; and. that on such -
;’occa.smns he resided at a house rented by his son.. It further'_r_
: appeared that the defendant had paid eight mstalments by cheque,
;.drawn by him in favour of the plaintiff on Watson &. ‘Co.; of
“Bombay.. These cheques were, either posted or' (f the defenda,nt

. happened to be in. Surat) sent by hand to the plamtlff 1n Sutat" o

On the 25th November, 1886 a.nd aga.m on the llth February,».

1887 the plamtnﬁ' Wrote letters da.ted from Surat, to the defendant




BOMBAY SERIES

who was then at Ahmedabad demandmg payment of the 1nsma1—
ments due R S ; :
The document of the 19th December, 188a, had been executed
m Bombay while the defendant was on temporary leave It d1d
"not mention the place where’ payment was to be made. - - -

: Vwajz for the plamtlﬁ' «—The Court has Jurlsdlctlon No leave :
,-':.to sue was required, as-the whole cause of action arose in Bom- .
: bay The ‘contract, was. made here, and the breach took place._
" here. " The ‘parties intended that payment should be made at’
: Bombay, .where the contract was. made-—Wmter V. Round‘l)

'_Btsimnatk v. Ilahi Bakhsh®, - . . . .

* Russell for the defendant ——-Although the contract was execut-

ed in ‘Bombay, the intention was that payments should be made"
- ab Surat where both resided. '-The whole cause of action has not-
arisen in Bombay ;:and as no leave to sue has been obtained under

"clause 12 of the Letters Patent, this Court has no jurisdiction

" ==Doya Namm Téwary v, The Secretary of State for Indm n

‘ % Oounc@l@)

: 16th June 1887 FARBAN J. —-In th1s suit the plamtlﬁ‘ clalms

f"_: to recover from the defendant the sum of Rs. 8,096 with interest -
. alleged to be due under a bond. bearlng date the 19th of Decem-"
. ber, 1885.." The executlon of the bond by the defendant is admlt-",
-~ teds. It prov1des for the payment by the defendant, of monthlyf

: =mstalments of Rs. 132 for three years commencing from the 1st
';'of January, 1886 and for the payment of the balance, na.mely,}

. Rs. 4,400, on the- explratlon of that" perxod and it contains, .
& proviso ‘as follows :— In default of payment of 1nstalments the :
‘;'whole amount to0 be paid.” ~ Tt -is- alleged that default has, beene'
* made by the defendant within the. meaning of the proviso, and.
. that the whole amount payable under the terms of the bond is now

- ‘due; - The defendant, who is not a resident of Bombay, has plead:
B _ed to the jurisdiction of the Court, and an issue has- accordingly
- been ralsed “ whether the Court has Jurlsdlctlon to try this suit.”

S As'the defendant does not, dwell or carry on ‘business or per-.
nally work for gain within the local limits of the High Court”r

M 1 Mad H: G Rep, 202, i _(2)VI L.R., 5.AlL, 277,
O LLR,1 Ca.lc 256..

o1

1887
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Nussxnwmn :

A. B. Fromm.
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“and of the High Court of Calcutta that, in the case of -an’ actio :
‘on a contract, “ the cause of action,”. within the meamng of clause

dlctlon, that the “cause of actlon has arisen’ w1th1ni'the loc

limits. - It is now settled by authoritative ruhncrs of thi Cou

12 of the Letters Patent, means the whols cause of actlon and

“consists of the maklng of the contract ‘and: of its breach in the !

place where it ought to be performed To give _]urlsdlctlon to

‘the High- Court the plaintiff must show- that the contract was

‘made in Bombay ; that Bombay was the place in Whlch the con=:*

,jtract was to. be performed and that its breach there took place
'—Mulchand v. Suganchand®; Daya Ndrdinv. Secretafryof State@)

+ None of the ‘Courts have doubted that the breach-of: a contract,
";_occurrmg in‘the place where its performance has been stlpulated
. for, constrtutes part of the cause of action. The: questlon has
; rather Jbeen Whether such breach does not constltute the cause of
~ action, or the whole cause of action, within the meaning of clause

12 'of the Letters Patent—DeSouza v. Coles®.: In Namsayya

’_C’hctty v, Quruappa Chett@“) Kernan, J., indeed ruled upon; the -

. Letters Patent that an action mlght be brought elther in'the place

. of the making of the contract, or in the place of its- performance, _

-and that in ‘either place a cause of action arises Wholly ‘The eon-"

- tract there had been made in Cawnpore, to be performed 1nMadras
Cand’ the breach occurred in- Madras. - His" ruhng, therefore was .
- but an’obiter dictum as regards, the place : where the contract .
‘gwas made and -it" was founded upon the ‘case of Gopzkmshna-'
gossa/ln’b ‘v: Nilkomul Banerjee®, decided not upon the - charter. ‘
. but-upon the Code: - That ruling of Kernan, J., has not been
, followed -in either of ity branches -in the - Court in. Calcutta
. The ;case. of Bishundth v. ‘Ildhi®, relied on by, Mr! Vlcép, was’

dec1ded W1th reference to the express:on “eause Ofv‘actlon as used g

oL TR, ‘1 Bom,; 93, e 3 , ‘,
(2Y L L. R, 14 Calc 256, - (5) 13 Beng L' ' :
(3) SMad H C Rep 334l (6) I L R 5A11 27“ i
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S‘f'performed by the defendant It was admlttedly executed by .

“him>in’ Bombay, where it is, in fact, dated “ Bombay, Decernber
1:19th 1885;” but it contains no strpulatlon as to where the several
‘instalments, - 1nclud1n0' the final balance, were to be paid. Mr.
~Viedji s relies’ upon the fact of the contract being made in Bombay,*
as’ ‘indicating that the part1es to it intended. that it should be’
“there performed and -cites Winter v. Roum,d(l) in support of his -

7content1on -and no doubt as a general propos1t10n it is true that,

“in.the absence of special circumstances .or coptrary indieations,
the place where a contract is made is p’mma Jacie the place where-
its. performance is due: see Danagli- and Company v. Pursho-
“tam®; . In the present case, however, but little weight can be

‘attached to the making of the contract in Bombay, for in it the.

“plaintiff is described as “of Surat,” and the deseription:appended
to the signature of the defendant is “ Assistant Superintendent,
‘Revenue Survey, Surat.” The defendant was, when the contract
was made, on temporary leave for a few days only in Bombay ;.
and the plaintiff’s principal place of residence was, I consider, for-

‘reasons presently to be noticed, at Surat. It would be a fair :

_inference t'o draw from these facts -and from' the Wording of the
~instrument that the. partles intended that the payments under it
'should be made at Surat.  ‘In the absence of. st1pulat10n in.the
:contract itself, the ‘intention . of the _parties to it must guide the.

- ‘Court-in determmmg the place of its performance. - See Llewhel-

"lomv G’hunm Lall®; Lallﬂ Lall v.. H Wdey Ndrd/m“) Luckmee..

}chunol v, Zorawur Mull(5) In Gopzkmshnagossamz V. N@l-'

“komul Bane'r]ee(e) BlI‘Ch J., says Tt appears to me that, in a case
_{of this nature, when 10 place of performance is prescribed by the
. aoreement what we haveto look to, is the intention of the parties.
If, from the surroundlng facts and . acts of 'the parties, we can
ascertain. what place was in: thelr contemplatlon the place of
“-/performance, the Courts of that place have Jurlsdlctlon

Payments of 1nstalments under the bond were made by cheques
/drawn by the defendant in favour of the p]amtlff on Watson &

'(4) I L. R QCalc 105 .
“(6) 8 Moo. Ind, Ap., 291 at p. 307
(6) 13 Beng L R y 461 a.tp 465

1 Mad. B, C. Reps 202
: (2)ILR '4 Mad., 372, .
O LLR, 4 AL, 428
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Co Bombay  These cheques, elght in number were, ‘the defendf
_ant says, either posted, or sent by hand, When the defendant was"

in Surat, to.the plaintiff in Surat; and, the plaintiff says, Were
sent to him wherever he happened to be for the time being. "He'

'is a contractor, and his business takes him to various places,

Niésik, ‘Sétéra, &e. The defendant’s statement on this point,

~ which was not . cross-examined, I consider, to be substantially-
 correct, though possibly one. or two cheques may at the request of

* the plaintiff have been sent elsewhere. Mr. Vic4ji contends that

" as the cheques were all eventually honoured in Bombay, it must;

be taken that the payments thus made by the defendant were- a.ll

“.made in Bombay, no matter where the plaintiffs . recelved the

“cheques.- I do not consider this contention to be well founded 3

“« Payment by cheque is .a conditional payment of the money.: due,

"* the . condition being that the debt revives if the secunty is noﬁ §
"realised. This doctrine is applicable to one species of - negotla.ble "
- gecurity as. to another; to a cheque payable on demand, as"to'a"-
.- running bill- or "a promissory note payable’ to order or bearer,:f‘fi
. whether .it . be the note of acountry bank. which c1rculates as.
. money, or the note of the debtor, or of any other ‘person” per L
* Lush, J., delivering the judgment of the Exchequer ‘Chamber:in -
. C’wrmev Misa®; and see Bullen and Leake, p. 661, and the cases
" there cited. The plaintiff, having received and accepted the de-:.

fenda,nt’s cheques for the several msta.lments, was,-in fact, paid.-

v ‘when ‘he received them; and could not sue for the. mstalments
- unless by the dishonour of such cheques the nght to sue rewved :

" Default having been made by the: defendant in- pa.ymg, or»_

sendmg such cheques to, the plaintiff in September and October S
. and November, 1886, the plaintiff on the 15th November, 1886 ‘;
:.»";.vwrote to- the defendant headmg his letter “Surat,” and calhng

~ ‘upon the defendant once more to remit the amount’ of ‘the three
_* instalments” due beforé the 25th then instant.. - This Tetter must
- “rean that the defendant was to remit to Surat The defendant
'_if.":fswas then at Ahmedabad. By his- letter of the 11th February,

:>- dated Surat, 11th Februa,ry, 1887, the plaintiff called t upon the
defendant to pay him at once Rs 9, 152 under the bond G‘ouphn&

I)L R 10 Exch 153 ab p 163 and 164
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the letter of the 25th November Wlth the other c1rcumstances R 1
* of ‘the case, a.nd havmg regard to the description of the parties to - )
- the contract set forth in it, I should ‘probably haye come to the NUSSE;W‘NJ?
"conclusion, if no oral evidence had been given, that the intention A.B. FroRrpE; - -
= of the parties was that the moneys were to be paid at Surat. Not-
Wlthstandmg the plaintiff’s ‘allegation, that he lives for the most
- part in Bombay, I consider that his residence is properly described -
as being at Surat. He there occupiesa house of his ¢ own, and posses- -
. ses four or five other houses. In the bond sued upon, he is de- -
scribed as  of Surat.” The letters he wrote to the defendant are
* dated. from Surat: - His wife when ill was- taken ‘back to Surat
~ from Bombay, and died there, and in his plaint he describes hims .
self as temporarily residing in a house at Byculla. The only
- connection which the plaintiff has, in fact, with Bombay is that
his business no doubt takes him to Bombay, as it does elsewhere,
" -and that he has a som, Ardesar; a medical student, who rents three.
- rooms nesr the J. J. Hospital at Rs. 14 per. ‘mensem, in which he
" lives,. The plaintiff I suppose supplies his son-with funds to pay
. for them, and he puts up in them when he cornes to Bombay, as do
. the. other members of his- famlly when they come. The answer
of the plaintiff, that he kept a house in Bombay and ln ed for the
g most part there, is decidedly mlslea.dmg ‘

Turmng to the oral evidence, it will be found that the plamt1ﬁ'
alleges that the ertten agreement was supplemented by an'oral
stlpula.tlon ‘that payment of the instalments was to be made

in Bombay. The defendant, on the other hand, alleges that it -
"was agreed that such payments were to be made .in Surat. The
defenda.nt’s account is corroborated by his witness, - Shépurji
Hormasp, who attested the bond; but his evidence is on material -
pomts contradicted by the plaintiff’s son, Jamsetji.'On the whole,
©T am, mchned to" believe the defendant’s-statement upon this
pomt in preference to that of the plaintiff. I certainly do not’
thmk that an arra,ngement was come - to, that the instalments
.' were to be paid in Bombay.. “The’ plamtlﬂ' had no agent here to
receive-the instalments or cheques for him. He had no place of
P ‘business here, and unless when he was actually in Bombay, it -
. would have ‘been inconvenient for him to receive the money on
the cheques here ThlS is ma,mfest from the fact tha.t with per- -
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Lo haps one or. £ two excepinons, he never cashed the cheques himself;’
I _Drowmsaa but endorsed them over to some third person ior cas Why,

: post The pla.1nt1ﬁ' as to the arra,ngement for payment in Bom,f
_bay, is not"cotroborated. His son glves no ev1dence on that pomt
He is not 4 satisfactory W1tness

manner in Whlch he brings the attestmg witness, Shapurjl on”
.and off the stage, to get rid of his evidence, is not, I think,at all”
- creditable. Shdpurji procured the stamp paper for the bond, and
’ 'ewdently took a considerable mterest in the matter. - The terms
“of paragraph 1 of the plmnt moreover, do not pomt to any such’
* @Xpress s‘mpulatlon as-the plaintiff now asserts. .’ I must. hold
~“that no- such stipulation, as the pla1nt1ﬁ' deposes to, .bes been
_ _proved The defendant’s account is more probable It is-in:
fact 11ke1y 1 should aceept it more readily if his. memory -about’
: ','the other details of the transactlon.had not been so hazy Hei ls,
- of. course, interested ; ShépurJl corroborates hlm ‘but - the cir-
. cumstances under which Shépurji received a eertaln payment from
~ the defendant after he had filed his petition in msolvency are.open.
*'to suspicion, and I entertaln much doubt whethéer he, .or the plam-
- tiff and his son, is or are speakmg the truth-as to the place from
“ which the plaintiff came to Hamilton’s Hotel, where the bond was
- executed. . On the whole, however I think. tha.t the defendant’
- account is substantially correct “"So thinking I must’ ‘hold that it
““was the expressed intention of the' parties to-the: contract -tha,t
. payments under it should be made at Surat Where, :
,possﬂoly one-or- two exceptmns, they were mad

in fact,

»‘I/The result Would be the same 1f I Were to hold that the rule
‘\'apphed under which the debtor is obhged to. seek out hlS cred1t~
-._7/__::'01» and pay . ‘him." There. is- no ev1dence that the plaln(nﬁ' Was
“in Bombay when the unpaid- 1nstalments fell due, and his letters
.»é(exhrblts 2 and 3) a.re demands*t ;remrt to hlm"’" 'pay h1m
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at. T must hold the ﬁrst issue in the negatlve and in 1887

. f the defendant and taking no'evidence on. the remain- DHRUNJISHA |
. - N U@SERWANJI

1sm1ss the plamtxﬁ"s suit Wlth costs. " - T

'ttorne S foi the plamhﬁ' ———Messrs Arclesar, Ho:rmasyz cmd

A B. FEURDE.

Attox;ney for. the defendant '-~Mr. T H Pearse s

S ay

_1,:} 'APPELi,A_TE CRI'MINALQ i

v Befom My, Jushke West and Mr Jizsta'x:e Birdwood.b

. QUEEN-E’V[PRESQ o SITA’ RA'M VITHALS & - -Mls§7., e

; arch 24. - .
Cr:mmal Procedm-e Code (Act X of 1882), Sec.. 162—Statement taken doum bya - S
', police oﬁcer under Section 162—Emdenoe—&ndem Act (I of 1872), Secs, 155
and 159. ‘:_? e . L
- statement reduced to wntmg bya polxce ‘officer under section 162 of the Gode
of Cnmmal Procedure {Act X of 1882) cannot be used as evidence for the accused.
But though it is “not evidence, the palice officer, to whom it was made, may use
it to refresh his memory under section 159 of the Evidence Aet (I of 1872), and
may be cross-examined upon it by the party. gamst whom the testunony axded
byltlsgwen.,_ S R :

toad

The person makmg the statement may alsn be queshoned about 1t H and

Wluh a-view to impeach his credit, the police officer, or any other person in whose

‘ ea.rmo' the statement was made, can ‘be exammed on the pomt under secnou 105 .
f the' vadence Act v : o

R _Uuamchanda) followed , : o
THE aecused Sltaram Vlthal and mne other personswere charaed
before the Assistant Sessmns Judge’ of Ratndgiri with the offences ‘
;E dacoxty and of dlshonestly Tetaining property stolen in the com-
m1ss1on of ‘dacoity. Sitdrdm was convicted of ‘the aforesaid of- -
fences ‘and sentericed to undergo five years’ rigorous 1mpnsonment
for the first offence, and two years’ rigorous imprisonment for the -
second the’ pumshments were to commence one after the expn'a- :
*tion ¢ of. the other. - The Sessions J Judge ¢ conﬁrmed ‘these’ sentences.

The accused Sltaram appealed to the High Court. - One of the -
questmns aised on ‘behalf- of- the. accused both at the prlgmal

: Cnmmal Appeal No 235 of 1886
(0 11'Bom.-H. ! Rep.; 120 ol
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