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aﬁ‘irm the decree of the first- Court The respondent must pay{
: the coste of bhls appea]

Sohcltors for the appellants -—Messrs Hacon and Tumer :
Sohcltors for the respondents —-Messrs. Watkms and Lattey

ORIGINAL CIVIL

S quore Me. Justice Jardma

EBRA’HIM PIR MAE[OMED (PLAINTIFF), v. CURSETJI SORA’BJ I
S -DE VITRE, (DEFENDAKT) *.

j'_? . Landlorcl and tenant—E;ectment—C’o owners— Notice to quzs by one co-oume
B N otice to. quit before_expiry of tevm of lease—Suitin ejectment by one co owner—
Pwrhes—Oml agreement mconszstent with written contract——Emdence Actl of 1872
Sec. 92 \q R i BRI
‘L: K. and P Were ' cocowners "of certam property in Bombay, and by; a wntmg
: '_dated January, 1883, they granted a Tesse of the whole of the said property to the,
.. defendant for a term of three years from the 1st March, 1883, to the 28th Februa,ry,'
- 1886, at » monthly rent of ‘Rs. 705, - Subsequently to the gra.ntmg of the said
- leasé, viz.; on the st September, 1883, P. conveyed her equa.l and unlelded moiety.

- of the said property to the plaintiff, On the 30th - J anuary, 1886,—i. e., ‘o month
before the expiration of the lease,—the plaintiff gave the. defenda.nt notwe to
determme the fenancy, and’ required him to quit on the Ist March then next
o The defendant refused, and the plaintiff brought this suib for possessron "and for oc-
" cupation rent from the 1st March, 1886, . The defendant pleaded that the notice
" to quit being given by one of the ea-awners only, was: mvahd and urther, that -
.*- the plaintiff was not entitled to sue alone, . PR i
'Held, that the notice was a valid notlce, and tha.t the'v; mt was mamtamable :
by the plaintiff alone, " o RN
~'The defendant pleaded that 1t had been’ verba,lly agz'eed between ]nmself a.nd,-‘
his lessors that he should be entitled to a renewal of the lease for a further perxod :
of three years, if he sodesired. . - .7 i g -
Held that evidence of this oral agreement was ma,dmxssrble under. sectron 92 oi;b
the Indian Evidence Act I of 1872, being. mconsxstent thh the terms of the second,
clause of the lease,. which -was as follows £—% Tf you mean mé to va.ca.te at the com- .
pletion of ‘the term, you ‘must give one month’s notice. In aceordance therewith L
W111 vacate and give up possesswn to you i ;
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‘indenture dated the 1st September; 1883, made between -one.

“Pirozbsi of the first part, one Mehrb4i of ‘the second part, and the

f':plamtlﬁ of the third part, the plaintiff became owner of one equal -

‘and ‘undivided moiety of certain property in Bombay, consisting -

of ‘a house and two chawls.” The other undivided moiety: had

formerly beloriged to one Kessowji J4dowji, since deceased, and :
.’vat the date of this suit was in the hands of his representatlves
-that by a Gujar4ti writing undated, but delivered by the defend._:
‘ant to the said Kessowji J4dowji and Pirozbéi about the month”
-of January, 1883, the defendant agreed to accept, and did in fact"
‘:accept from Kessowp Jadowji and Pirozbdi a lease of the entirety
of the'said property for a term of three years from the 1st March, -
11888, to the 28th February, 1886, at a monthly rent of Rs. 705. It
‘was prov1ded by the said Wntmg that, if ‘the term of the said -
tenancy expired, the lessors should give the defendant one month’s
tnotlce and the defendant should be bound to give possession. -

\ The plamt further stated that on the 30th January, 1886, the
.plamtlﬂ' gave the defendant notice, under the said clause; to deter- -
_mine. the - tenancy, and required the defendant, to quit the said.

.SUIT for eJectment The plamt stated that by vutue of an

[
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‘property. on the 1st March then next The defendant refused to- .

5‘qu1t and deliver up the said property to the plaintiff. The plaint !
prayed for possession, and also for payment of occupatmn rent

“due from the Ist Ma.rch 1886 up to the date of recoverma poe-.j

Lsessmn

“In hls wntten statement the defendant pleaded that 1t had ‘, !
;been verbally agreed between himself and his lessors, Kessowjs
J adOWJl and Pirozbéi, that he should be entltled to a renewal of -
:the said lease for a further period of three years if he so desired ;-

“that Plrozbal before selling her interest to' the plamt1ﬁ' hadv"f
“informed the pla1nt1ﬁ‘ of the said verbal agreement and that the -

;defendant ‘had also given the plaintiff a Wrxtten notice thereof ; .
: that at-and before- the ‘expiration of his lease he (the defendant)

had. exercised his optlon and desireda renewal of the said lease;.
;that the. executors of the said KeSSOW_]l Jidowji were ready -and
i Wllhng to renew the lease in _pursuance of- ‘the said agreement

;and the defendant cOntended that he was entitled to. such renewal
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: the defenda.nt and ‘his lessors.

‘ .plamtlﬁ' cited Woodfall’s Landlord and Tenant, p. 843, (13 ed);-
‘Cole on Ejectment, 44; Do, “Lessee of Whayman, v. Chaplin® .
] Cuttmg v Derby® ; Doe d. Roberéson v. Gardiner ®.

' He further pleaded that the not1ce to qu1t serve

ﬁTHE INDIAN LAW REPORTS

the plamtlﬁ' ‘was not a vahd notlce A""j e
- The followmg 1ssues were raised at the hearmg -
(1) Whether the plaintiff can mamtam this su1t :
(2) Whether the notice to qult was avalid not1ce.
- (8) Whether the agreement as to renewal Was made between”&

Manherson, (Acting Advocate General) and Russell for “the:

Lang and Jardire for the defendant :—Pirozbsi and KessovvJ
were owners of und1v1ded moieties. ' The latter mana.ued the pro- -

f."perty He is now - dead, but wh11e he was st1ll ahve, Plrozbél.‘i‘
granted the lease to the defendant, and subsequently sold her

the premises and need not make’ the co-owners part1es
' Enghsh cages. turn on the terms of the covena,nt N

.share to ‘the plamt1ﬂ' and the defendant gave notice to the plalnt-
- iff of the oral agreement as to renewal, The plamtlff alone ‘has.
~ given notice to quit, - He cannot sue -unless the co-owners join —~
.- Bdldgi ‘Baikdji ‘Pinge v. Gopdl®; Jadoo Shat..v. Kadumbmee;;

Dassee ® 5 Rddhd' Proshdd, Wasti-v. Esuf ©; Reasut Hossein. v*
- Chorwair :S'mghm Right v. Cuthell®,

. ‘lea,se

:"The not1ce is also bad as 1t was g1ven before‘the expiry. of the.

Macpkerson in reply ——We do not ask for any specific part. of
“The’

JARDINE J —On the 17th January, 1883 the’ : defendant 2’

Pars1, took a lease of the premises in- suit, from Kessowp Jédow-
i ‘a Hmdu, and P1rozbé1, 8 Parm Jomtly for ‘a term of three':{
ifryeals from the ‘Ist March, 1883, at a monthly rent of Rs. 705,

i Defendant has stated that dunng thls term hefpald a,mmety'}?_

."Taunton, 120 N (5)LL R,75
%) 2 'W. Black. Rep " 1075 *(®I°L. R, 7.Calc, 414..1
)12 CUB., 319, mI ‘LR, 70a1 '
T2 @ L 'LR, 3Bom,; 23, +(3) 5 Bast, 401,
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vpurehased from Pirozbdi an' undivided moiety of the property

~1On the: . 80th January, 1886, plaintiff gave defendant notice -

Mto qu1t {his m01ety - Defendant failing to comply, plamtlﬂ" with.
:'out the- consent of the executors of the deceased Kessow_]l, ‘who
“owned the other moiety, sued for possession of the property, or a

:,m01ety thereof and for the rent smce the date of exp1ry of the.

'lease

a]leged oral agreement

Tt was: argued on- the second issue that the notxce was bad v

;f"“bemg given before, instead of after, the expiry of the term. But

';.;:thls contentlon was based on. too hteral a- constructlon of the

: "'ofﬁcml translatlon Ihave quoted. = - -; o e

Then 1t is argued for defenda,nt that the notlce s had as bemg -
_lf glven on. behalf of one of the owners only, and s1mllarly that the
suit _cannot be malntelned by hlm alone, the question raised N
B m the ﬁrst issue.’ ~ Cases among Hindus have been cited in sup- :
port of this argument and, as remarked by Mr Justice: West .
““in his note C to West and Biihler, Vol. IT, (3rd ed. ), - 607, the

;}Indlan decrsmns have usually trea.ted the relation created” by

:f’ contract W1th several joint" landlords as continuing ‘until thero”
- exists a’ new and complete. vohtlon ta change it. But ‘T think’

I ought to. apply to the’ present- case the rules of the English'
~law: Al similar contention received much attention in the thrice-

argued case of :Doe; Lessee of Whayman,v. . Chaplin®, on ‘which'-

. the Advocate Geneml relies, and again in Doe dem, Aslin v. Sum-

'mersett@) ,_Where Lord Tenterden in: dehvermg the Judgment of f

@ 1B, &Ad 135, atp 0.

On the lst September, 1883 the plamtlﬁ' a8 Musalmén

The obJectlons taken in defendant’s wrltten statement have’
__heen raised in'the issues. On the third issue I have already ruled .
{»that the alleged oral agreement - giving him an option of- renewal -
~could not be proved, being ‘inconsistent with the . terms -of the .
: _second clause of the lease, which may be translated as follows :— -
: If you mean me to vacate at the completion of the -term, you’ :
fmust give one month’s' notice. In accordance therewith, I will ,{j
“.vacate and give up possession to you.” Section 93 of the Indian
fva1dence Act T of 1872 bars the receptlon of evrdence of the

Al
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'T;‘i,the C'ourt sald -that, mthout an adoptlon by -the  other: joint:

tena.nts, “a. notxce -to quit by one of the joint. tenants put anse"'d;
to the tenancy as to both and gave, among others, the followmg

. reasons -—

e When joint tenants join in'a lease, each’” demises ‘his® own..

share (Co. Litt., 186 a), and each may put an end to that demlse
~as faras it operates upon his own share, whether- his' compamons i‘;;
Cwill j Jom him in putting an end to the whole lease ¢ or not ;. Doe,{'

 Lessee of Whayman v. Chaplin @ ; so that uipon the notice to quit.

in this case, no doubt a third mwht ha.ve been recovered had{:

there been a separate demise. But, though upon a JOlnt lease by.
“joint tenants each demises his own share, thisis not the. onlyf»
operation: of ‘such a lease.. Joint tenants are seized not only of
" their respective shares, per my, but also of the entirety, per tout
Litt., 5. 288.- The rent reserved will enure jointly to all the lessors ,
. Co. tht A0, 192a 214¢ ; and if any of them die, the lessee shall -
’;.‘hold the ‘whole as tenant to the survivors, Upon a JOlnt demlse
by joint-tenants upon a tenancy from year. to year,: “the. truef":
- character of the tenancy is'this, not that the tenant holds’ of each :
- the share of each so long ashe and each shall please,’ buf 2 hat: he :
*_},.,holds the whole -of all so long as he and all shall please and 4"
* ‘soon as any- of the joint tenants gives a notice to qult he’ eﬂ'ec-
» tually puts an end to that tenancy; the tenant has a nght upon ]
“+'guch notice to give up the wkole, and unless he comes t0 a new :
B arra.ngement Wlth the other JOlnt-tena,nts as to their- shares, he'i is’
*compellable so to do.. The hardsh1p ‘upon the. tenant if he Werejf
~not entitled . to treat a notice from one as puttmg an end to the ﬁ
tenancy as.to the Whole, is obvi 1ous ;. for, however wﬂlmg a man
g mlght be to be. sole tenant of an estate, it is not. very. hkely he:-:

should be Wlllmg to hold undivided shares of 1t and 1f upon such

‘a notlce the tenant i 1s entitled to treat 1t as. puttmg a.n end. to the

enancy- as- to the whole, the other Jomt -tenants mush ha the .
a,rne nght It cannot be optlonal on one s1de, and’ on ‘one sxde
: - See. also C’uttmg V. Derby@) 'ancI Do d.- Robertson 'v."

. Black. Rep ,'1075
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S The rwht of the plaminﬁ' Who isa tena.nt -in- common appears

'to me: stronger than ‘that of ajoint-tenant, as the former has & E
'several estate: see the authoritiesin note K to Thomas System- -

i Arra.ngement of Coke, Vol. I, P 779,

:’decree for the plaintiff, with costs to be paid by the defendant.
1 The rent to be Rs. 352-8- 0 per month the decree to rela.te to the
ffund1v1ded mmety only. -

Attorneys for the pla,mtlﬁ‘ —Messrs Tobm and Roughton.

: .Att_orney for the defendant +—Mr. Khanderdv Moroji. -

'.OR'IGINAL 'CIV\I'I'J. |

Beforc Hr. Justice Farran.

' DHUNJISHA NUSSERWA NI, (Pranvres), o A‘ B. FFORDE,
(DEFENDANT) * :

:' Junsdzctzon——(?ause of actwn— Whole cause of actwn—-C’ontract——-Plare of peﬁfarm-
. ance.of contract where no stzpulatnon in contract —-Breach of contmct—Leave to -

,cue under Clause 12 of Létters Paten?. 2L e oo

By a contract executed in Bomba,y on the 19th December, 1885, the defendzmt

: promlsed to pay the plaintiff Rs. 9,152, of which amount the sum of Rs. 4,752 was -

“to be paid by monthly instalments of Rs. 132 _extending over a period of three
yea.rs, ‘and the remam‘der,wz Rs.4,400,in a lump sum at the end of the three yedrs."

It was provided that in case of default’ being made in payment of any of the B

1nstalments, the whole of the amount then dué should be paid forthwith.. ‘The
i pla.mtlff alleging that the defendant had only pa,xd eight of the msta.lments,brought

’;,thls suit for the balance. - The defendant, Who did not dwell or carry on busmess )
“in Bombay, pleaded (" inter alin,). that the High Court of Bombay had no ]U.I‘lSdlC' g
““tion, as'the whole. cause of actlon had -not arlsen in Bombay, and no leave. to :

-8ue- had been obtained by the. plaintiff under clause 12 of the Letters, \JFatent :

" The wntten “contract, which was admittedly executed in Bomba.y, contamed no"

- stlpulatxon as to where the instalments or the final balance was to be paid. .

‘Held, tha.t in fhe absence of stlpulatlon in the contract itself, the mtentlon of

;.:the partles to it was to guide the Court in determining the place of its perform- )

“-ance.:" From the facts and acts of the parties it appeared that their intention was

’ that payments under the contract should be made at Sarat. - The breach of con. -
“'tra.ct consequently took place at. Surat, and not 'in' Bombay, and the ngh Court -
':}of Bombay had no jurisdiction - -to try the suit, the plaintiff ha,vmg omltted to

* obtain’ 1' ve to sue under clause 12 of the Letters Patent; ’

St No, 10360 1067,

56.4? <

1887;
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For'these reasons T ﬁnd on all the issues for the pla1nt1ﬂ' and DB Vims -

1887.

June 14,
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