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quoae Mr Justwe Jardine; and, on Appeal befoaeSu Oharlw Sargent Kt,,}
ML Chwf Justtce, and Mr. Justioo Farmn

_’ ATSON (omemu PLAINTIFF), Am?m.mm, e YATES (omexmn
‘ o “DEFENDANT), RESPONDENT.* -

Lzmztatwn—-Lzmztatwn Act X V'of 1877, Sec. 19-1Acknowledgment aﬂer pemd
of limitation has expired—Promise to pay-00nd1twnal promwe to pay barred;_
debt—- C'ontract Act IX of 1872 Sec. 25. .

* Where the defendant, after his debt had beeome barred by limitation, wrobe as
follows 40 his creditor in reply to a demand for payment:-—* I bear the ma.tt" rin:

mmd and ‘will do my utmost to repay this money as soon as I possxbly can,

e,
- May 8,

Held that this promlse by the defendant was only & eondxtxonal jyrmmse, enz.,,
to pay wher he was able ; and the plaintiff having failed to prove the defendant’ z
a.blhty to pay, the promxse did not operate, and the plamtlﬁ‘ could o b 1é

. " Sult No 489 of 1886



f’vbn.’-'xr-{[‘- BOMBAY SERIES 5L

B “1Thg defendant denied’ the correctness of the account annexed 1887
“bythe plaintiff to the plaint’; and, as to ‘the whole of the plaintifl’s. Wusom
]"Lclalm, he pleaded hmrtatxon . Yares,
“In. answer to the defendant plea of hmlta.tzon the plaxntlﬁ“

frehed on the followmg correspondence — S o
v L “Bombay, rd Ikbruary 1885 "

“FRANK YATES, Esqurre ,( ’
. “Dear-8ir, =
‘i;f_ + “We. ha.ve been Wartmg a long tlme for your account Wrth us. 5
M Wetson, who is now in charge of this oﬂice, would aski _','
-you to remember that he lent you the money which you pro~’
mised to repay in fourteen. days, and that you would look upon
it as & debt of honour, but-up to this time you have not- repaid-
" the money..” Mr. Watson would request.you to call and see him -

- with regard to this. matter, as he does not wish to -think that-
“you would willingly treat such- a’ tra.nsactmn with- mdrﬁ‘erence,’
v end decline to adJust it.

e Awaltmg your attentmn to thls letter, &e., &c
S LW, WATSON 85 Co >

_ In reply to tlus letter the defendant Wrote as follows ==

;.;‘ e . SR .Bombay, 14th February 1885
“Messrs. W WATSON & C'o B

"« Dear S1rs, S e ‘
T With reference to your Ietter of the 3rd mstant, I erte to‘
say that T have to regret that my account to you has 1ot been:
,pa.ld as yeb; but I would assure you that I bear- the matter in
mind; and will do my utmost to- repay thrs money as soon as I-
possﬂoly can. ..

Ty

Yours falthfully, :
. FRANK YATES o
Some evidence was glven, at the hearmg, of the pecumary éirs

cumstances of the defenda,nt Tt appeared that he ‘was in recelpt.
of Rs, 1 000 a month, but ha.lf hrs income was under. attachment ’

Lang for the plamtlff “““
. 3534-5 a



___lfﬁ7_~__ ! Anderson for the defendant s+From the account -annexed ito
) the plaint it appears that the last;’ advance made to the defendantf‘-’i
~ wason July 14th, 1879, - All the later itéms . consist-of mterest’;‘-{

“and postage charged to the defendant. - The. plamtxﬂ's claim;-

Wnson;‘

YATES.

ancey v, Sharpe® and Skeet v. Lmdsay(w) were cited. .

* be affirmed. In Chasemore v. Turner, Oolerldge, C. T, cites .
“ thie following passage from the judgment in Philips v. thlzpsm) ’
) whxch expla.ms the English law applicable to cases of th1s nature -

R The legal eﬁ‘ect of an acknowledgment; of a debt ba.rred by
5 the Statute of Limitations is-that of ‘4 promise- to pay the old 5
* debt, and for this the old debt isa cons1dera.t10n in law. Tn )
that sense, and for tha.t purpose, the-old debt ma.y be smd to be;’f. v

.; 7+ {93 Harg; 281, . 7 ®LR, mQ B.; 500.
5 196 Chy Ap.,822. ‘ ~., O L Ex, Div,, 72
© 81 CUPy Dy 568, , 19 2 Ex, Div., 31

L ~6) 2 Or: & M., 459, '35,“(11)1, R., 10 Q. B.;atp. 505.
. 6B, & Cr,y 603, -
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~to

therefore, became batred, in J uly, 1882, The defendant’s legter of .

" the 14th February, 1885, was too late as an acknowledgment (seei
section 19 of the Limitation Act XV of 1877), not: havmg been
- given within three years. Nor is it such a promise -as wﬂl
" amount to a contract under clause 3 of section 25 of the Contract»

Act IX of 1872—Tanner v. Smart®; Philips v. Ph:lcps@) T re.

- River Steamer C’ompany ; Mitchell's OZacm(") Maccord v. Osborne(“"§

.Edmunds v Dawnes<5)

JARDINE J. —-’l‘he present case ig sxmlla.r to the cases. of Tannér:

' v. Smart® and Edmunds v. Downes®™, The promise miade’ byi
: the defendant in his letter was only conditional, and: it has.xob.
~been proved that he is able to pay.  Section 25, clause 3 of the'
. Contract Act (IX of 1872) does not, therefore, avall to ba.r 11m1ta-~
) tlon, and I dismiss the suit with costs. )

.+ The plaintiff appealed. R
- Lang and Russell for the appellant

s .Robertson for the respondent

In addltron to the cases. above mentroned Ohasemore v, Turner‘s) o

SarcenT, C. J. :=We think the decree of the lower Court mustl-‘ﬁ“"

(I)B'B &Cr 603, ( 20 & M. , 459,

. (v12)‘3‘ Ha:}eetpp._299300r :
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" But the new promise, and not the old debt, is the measure of the -

- creditor’s rwht If & debtor simply acknowledges an'old debt,
* the, law implies from that simple acknowledgment a promise” to -

B pa.y it ; ‘for which promise the old debt is a sufficient- considera-

"~ tion. ™ But if the debtor promises to pay the old debt when he -

" is able, or by instalments, or in- two years, or out of a particu.

“lar. fund, the creditor can claim nothmg more than the promlse :

_glves him.”

- In the present case the plamhﬁ' relies ‘upon the defendant’s
,,let.ter of the 14th February, 1885. . That letter, no doubt, containg -
'a promise to pay the debt due by him to the plaintiff, but the .
. promlse is conditional. -The defendant says: “I ‘would assure _

‘you that I bear the matter in mind, a.nd w1ll do my utmost to .

repay this mohey as soon as I possibly can.”

“Tn other words, it is a promise to pay “whenhe is able. It wa,s :
for the plaintiff to show that the defendant was able, but he has

failed to prove that fact. The conditions, therefore, under which

the promise was intended to operate, do not ex1st and the defend-' :

g ant cannot be held bound. .

. We d1sm1ss the appeal_wlth 'cosi;'s,."; S

e ;“ A Decreecanﬁmed.

t

Attomey for the appellant —-Mr. T H Pearse

Attorneys for the respondent -—Messrs. Ohalk, Walker, amZ

Smetham. *

revxved It is revxved as a conmderat:on for the new promxse.f 1887,

Warsox .

L
YaTES, " »
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