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.Before Sw Charles Sargent Ixt Olmy‘ Justwe, and Mf: Justzce Bayley.

PUR\IA'N ANDDA’S J IWAND A'S, (APPLICANT), A_PPELLANT, v.
SRS ‘VALLABDA’S WA LIJ I (OPPONENT), RESPONDENT.* LA

chl Procedure Oode (. Act XI 4 of 1882 ), Sec. 232—Tramfer of tlecree by opera
5 fion of law—Representatwe of original decree-holder~Civil Procedure Code ( Act
" XIV f1882), Sec.-. 244 —Right to appéal agamst order rqfusmg execution—Civil
Procedure Code (Act XIV -of 1882), Sec. 258 — Uncertified payments eﬂ'ectual to
prevent lnnztatzm—Regzstmtwn Act 11T of 1877, Sec. - 17—Instrument—.Decrecs
i admzssable in cvzdence wzthout re,/zstmtzon ) . IR :

L R dxed in May, 1859 lea,vmg hxs property to lus executors m trust for the ap- '
; pellant Purmé.nanddé,s, ‘and he durected ‘that the property should be dssigned by
“‘them t0'the a,ppella,nt a3 soon as he came of age.. In August, 1868, the executors
filed this'suit- against Luckmidds Kh1m]1 as’ manager of .certain landed : property
‘“belonging’ to the -Hallii Bhattis caste, and ‘known as . Mahdjan : Wadz, to recover
(certain loans made by them as executors to him .23 manager of the said: wddi.
On the llth 7\dfa,y 1870 whlle this suit was pendmg, the exécutors assxgned all the
property of- the1r testa.tor to the appellant; Purménanddés By’ the ‘deed ‘of -
“agsignment they assigned to him {iter alia ) ““all moveable property, debts, claims,
and things  in action. wha.tsoever vested in them as such -executors.”:  No' steps
Were .taken, subseguently to this assignment, to make the asswuee, Purmananddés,
a pa.rty to the suit, which proceeded without amendment.” - On the 23rd J. anuary,
1873 a decree was “passed for the plaintiffs on the record for Rs. 31 272-13-5, and
11; was declared ‘that ‘the said sum™ should bi a first clmrge -on the rents and
-‘inecome of: the said wddi. Subsequently to this decree, ”Luckmxdés Khxm]l opened
it account in the name of the appellant, Pulménanddé.s, and from,time to time
made payments to0 him on’ accouut of the decree, - The last of these’ payments was -
“made on the 19th November;. 1884 "None of tHese pay’ments were certified to the
. Court “In 1885 the respondent, Va.llabdé.s ~Wallji, was appointed to- the office of
ma.na.ver of the Halldi Bhattia caste in the pla,ee of Luckmidis’ Kh\mp, ‘the ori-
- ginal defendant in the suit.. On the 4th J. anuary, 1886, his attorneys wrote to the
appellant s attorneys oﬁ'ermg to pay the a.ppellant the’ balance due to himh under
the decree Subsequently, however, he refused to make any payment to the ap-
-.‘.“p' lla.nt \vhereupon the appellant applied for execution of the decree’ agamst him
vad manager of the said wddi., He claimed to be a transferes of the .decree under
i;;e»mon 232 of -the Civil Procedure Code (Act XIV of 1882) " His apphca.tlon jwas .
refused by 1 the J udge in cha.mbers. B :‘ L k .-

Jiy appeal, held that the decree Was adm1ss1ble, although ncy regxstered

,Held that. the appellant was a transferee of the decree’ Wlthm the meanmg of
sectlon 232 of the Civil Procediire Gode (Act XIV of 1882),"" The decree had been
¥ transferred 16 him- © by. operatlon of law.’? "As such, he 3 was entitled to sue “out

executlon, and: was %o’ be. regarded ag the representatwe of the ‘original decrem ‘

¥ Sult Ne. 1881 of- 1868 (Luclcmzdcis Damﬂ and Others Y. Luckmwlas Kh'omge)



e VOL XI]

g holder within the meaning - of clause (c) of sectxon 244 of the Civil. Procedure
Code (Act XIV of 1882),"and ha.d a nght of appeal agamst the order of theJ udge
m chambers refusmg executton ’ . R

Held, also, (/‘ollowm,; FaLzr Clumd Bose V. M ada,n M ohan Glzose(l) )that the pay 3

ments made to thie appellant on’ account ‘of the decree, although not certlﬁed to =
-the Court under’ section 258 of the Civil ‘Procedure Code (ActXIV of. 188"), were .
- effectual to prevent the appelhnt’s apphcatmn for execution. from being barred by ,
Limitation, - It would, however, be neceasary for the appellant to- certlfy these‘-'
pa.)ments o B B e
v A.PPEAL from an, order in chamber made by Scott J on thef -
7th December 1886 refusmg an “application made by the -ap- -
pellant for execution of the decree passed in Suxt No. 881.0f
»1868 on the 23rd January, _1873 in respect of the balanCe stlllf';‘
“ remaining due under it. ‘“ v R AR
. The orlﬂmal plamtlff's in th1s su1t Were Luckmldas Damjl
' a.nd otherb -the original defenda,nt ‘was_one- Luckmidds Kh1m31.
‘The oncrmal plaintiffs were the executors of the will -of one
- Ranchordés Cénji, who died in May, 1859, leaving a large amount-
~of property to his executors in trust for his nephew, the appellant
Purménanddés Jiwandés. By h1s will he directed that all his .
property should be. assmned by the said trustees to the appel' -
» ]ant as soon as he came of age SN

On the 15th. August 1868, the sald‘executors ﬁled th1s sul
agamst Luckmidés Khnnp as: ‘manager of cértain landed pro-
perty belongmg to the Hallal Bhétla caste, and known as .Zl[ah
- jan Wadi, to recover certam loans made by them, ‘a5 exects
tors, to him as manager of “the said ztadz “On the 1lth May
1870, while. this' suit -was st pendmg, the said" executors
assigned all the property of their” testator to the appellant
‘Purm4nanddés Jiwandds. - By -the deed of assignmenit then exe- "
cuted, they assigned to him (mter altia) <all moveable property, :
debts, claims, and thmgs in’ action” Whatsoever vested m them
as such executors.”... - ‘ R o ’

No steps Were ta,ken, subsequently to thlS asmgnment to make - j“
the assignee, Purménanddas, a pqrty tothe suit, ‘The suit proceed-_ o
ed without amendment, and on the 23rd January, 1873, a decree
was passed for the pla1nt1ﬁ's for the sum of’ Rs. 31 272 13 5 i;;"

@4 Beng. L. R(F B.Rul), 180,

BRI

WAL L.rt



508

1887.

- THE INDIAN LAW REPORTS. , [VOL XI.'; g

and 1t was declared that the sald amount was to loe a ﬁret charge -

_ Ponuinasd- on the rents and income of the said Makdjan Widi.-

A8 .
J xwm vis

In 1876 the defendant, Luckmidés Khimji, as manager of the v

v“um,;s wadz, opened an account in the name of the appellant, Pur-

WiLwr

ménanddds, and from time to time made payments to him on
account of the decree passed in 1873. The last of such payments -
was made to the appellant on the 19th Noxember, 1884 None
of these payments were certified to the Court. R '

In 1885, Luckmid4s Khimji, the original defendant in the su1t
vacated the office of manager. of the Halldi Bhittia caste, and
the ‘respondent, Vallabds WallJl was appointed in his place.
Subsequently to0; his appointment, certain correspondence took
place between him and the appellant with reference to the claim
" of the latter under the decree. - "On- the 4th January, 1886, the -
~-respondent’s attorneys wrote a letter to the appellant’s attorneys‘ =

' contammg the following. passage R : o

o Our client ‘has got the Mahagan mehtw to make up the ac-v '
counts and it is found that the balance due to your client under
- “the decree for prmclpal and interest is Rs,15,708-18- O Whlch our

chent is ready and willing and hereby offers to pay.” " T

Subsequently the respondent refused to make any further :
pa.yment to Purménanddss, whereupon - the latter - apphed for ‘
- execution of the decree against the respondent as manager of the
*. said. wdds. HIS application was refused by the Judge"in cham-"
ber, on the ground that the decree, not havmo- been reglstered did - ’
not bind the property in the hands of the respondent as present -
- manager of the caste. - S e :

" Purménanddés appealed SRR s

- Lang and Telang for the appellant —-—Decrees do_ not under
_the present Reglstratlon Act (IIT of 1877) need reglstratmn see
* ‘also Acts VIIT of 1871 and XX of 1866. . |

'».Payments have “been. made ‘on - account of tlus decree so'
te as 1884, and therefore, executmn is not barted by hmxt'-_“
atxon _see, article’ 180 of Schedule II of Aet’ XV of 1877, I
may be contended on the authonty of Hajz Abdul Ra,hzmcm V.
Khoga, Khaka. A')uth(’) that as these payments have not been‘
(l)I L R., 1 Bom.,
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 certified, they cannob have any. effect. That decision: does not 88T

apply where it is sought to make use of such payments as an- PomMiNaND. .
answer to the plea of limitation—Fakirchand Bose v. ]I[adan .mufmis
Mohan Ghose®; Bhubeneswari Debi v. Dmmmﬂz Sandyal®. . g ot ocie

" Macpherson, (Actmw ‘Advocate Geneml) and Jardine for. the - VAT
respondents:—No appeal lies against the order made in- this case.
The application made by the appellant for execution must be
taken to be an application under sectiofi 232 of the Civil Pro-
cedure Code (Act XIV of<1882). Section 588 does no give an
- appeal against an order made unde1 section 232. The’ appellanf:
was not a party to the snib, nor is he a representative of a party
and, therefore, section 244 does not apply—Sobhd. Bibee v. Mirzd
Sakhdmut Ah(3) A_bidzmnissa Kkatoim \ Amirimnissa ,:tht‘ ‘
.toon“’ R . S e

We contend that executmn of thxs decree is barred The pe - ; :
ments made have not been certlﬁed and we. rer on Hdﬂ Abdul
Rahimdn v, Ehoja Khiki Aruth®,: : SRR :'

[SareEnT, C.J—If necessary may not the pa,yments be cer- '
tlﬁednow?] T e : ST

- At all events they are. not at present certlﬁed/ Further, we
say that - the ‘payments cennot ‘operate o revive a decree that is
dead. - Sectmns 19 and 20 of the L1m1tat10n Acb apply see the
provxsmns of section 4. - R :

The appellant “has 1o rwht to a,pply for executmn He is nob*
a transferee: within the - meanmg of - section 232 of the Civil -
Procedure Code (Act XTIV of 1882). “The decree has not come. 40, =
him “ by assxgnment in writing’ or by operation of law.”. The
assignment of the propelty to the appellant was not.an ass:gn- -
‘ment of the decree, and the ‘words operatmn of law" apply
'only to cases of death or msolvency, &c R L P

- Telang in 1eply :—The - case- of - Haj’b Abdul Rahzman v.
th;w Khéki Aruth® does niot affect this case: - That was & case;; s
tiot of merd payment’on account; but: of a fresh contract for:"
whxch there was 1o consxderatlon. Farran, J. by “his: reference

, (1)4Beng L R (F BRuII,p 130 ). I.L R 3Celc,37r. ,
(2) 2Beng L. R (A.C J N 320 (4)1 L.R 20&10,327.

S ey I.L.R.,IlBom e.. T
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,to the case of . Fakwchand Bose v. Madan Mohan Gho.se(l) (a
p. 34 of report) seems to imply ‘that uncertified’ ‘payments may.

be regalded in order to take the case out of the Limitation Act;

and Sargent, C.J., (at p. 13) says. that in some cases the Courts -
- will recognize such uncertified payments. The cases of Fakir-
- chand - Bose v. Madan Mohan Ghose® - and Bhubeneswari Debi v

Dindndth Sandyal @ are stlll apphcable The small verbal dif- *

ference between - the section upon which these cases ‘Were. dec1

- ded and section 258 of the present Civil Procedure Codé are not

matenal to the present case. The Court here is the “ Court exe-.v :
cuting the decree.” If it be necessary to certify the payments .
_ the affidavits before the Coult may be taken as. now certifying -

our putting in the necessary certificate. -

* them to_the Court Ifa. ‘certificate: in some speclal form be
. requisite, the Court can make an order in th1s appeal subJect tov

It has. been argued by reference to sectmn 4 of theb“ lelt- -

atxon Act, that sections 19 and 20 of that Act contml artlc]e 180
 We contend that sections 19 and 20 do not apply to cases commg .
" wwithin article 180, The latter is the more spec1ﬁc rule, and .
. must- prevail. If sections 19 and 20 were intended to apply to
_ article 180, the words in that article asto payments and acknow- -

Iedgments would be unnecessary. Further; section 20 deals- Wlth
" payments-for prmc1pal and ‘interest. - Such payments are-mob- -
~,,made under a decree. The payments made- are made in satis«”
) factlon in part or-in whole, and are made into- Court., Such': -
payments are clearly not contemplated by section- 20,0 Tt is.evix
dent that’ payments ‘and aeknowledgments made ‘on’ account of =
: decrees are only dealt with by article 180, e e
2T If then, the deécree is still alive; the next pomt is whether the .
appellant 18 ‘entitled " to sue out execution. - We contend that he: -
~ can, under section 232 of .the. Civil* Procedure Code.: " Although"
* the adsigrment to him was prior to the passing of the decree, yeb-
the -effectof . it, in equlty, was to:transfer the - decree to: hlm*. I
‘f"therefore it-may. be sald he' got -the decree by ass‘ignmenb ins L
* writing. 7 At all” events, e took it by. 0perat10n of law, for the.
words of the asswnment pass the chose in action - and the: secu-f'.'f
nty for, 1*; in. eqmty. The ass1gnment havmg been made, the SNE
cseng.L.B., (F.B. Rul, ), p. 10, O 2B LB, (A,C.7), 320 0 .

S~
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trustees were.: trustees of the - decree for the: appellant ’,l’he 5337(.
Jjudgment-debtor admittedly opened an account:in the appellant’s Porudxanns

«DA8 . -

name in the life-time of the trustees, and made payments:to-him, . Jrwaxnis .
There is, therefore, a transfer by operation of law, or, if not such . “m@h

in strictness, there was at least such a transfer as the. respondentv,

(the judgment- -debtor) is estopped from dlsputmcr

As t6 our right to appeal: It is clear that, if the appellant i a'_ f
transferee under section 282, he is entitled to appeal. - Under Sec- -
tion 244 heis a ¢ representatlve " The section does not say ¢ legalj '
representative.” The cases of Sobka Bibes v. Mirza Sakhamus.
‘ALY and Abidunnissa Khatoon v. Amirunissa Khatoon® do not-
apply.  In those cases there ‘Was a dlspute between competmg'li
claimants as ‘to who was entitled, and the -Court held-that' a:
questlon of that kind could not be decided-in such a proceedmg.

SABGENT cJ. ——Thls isan appea,l from an order refusmg execu-f
tlon of a.decree passedm 1878 in favour of the plaintiffs, Luckmxdas :

~ Démji and others, in’ a suit brought by them in’ 1868 aoamst %
Lucknudés Khimji as manager of certa,m caste property known ‘_l,:.
as Makajan chlz "The first questlon iy whether the apphcant R
Purmﬁnanddé,s J 1wandés ig’entitled to sue “out’ execution of that’
deoree. ~ He is not one of the plamtlﬁ‘s on- the record but ke i
clalms to be a transferee of ‘the. decree under sectlon 232 “of the ©
as such he apphes .

C1v1l Procedure Oode (Act XIV of 1889) ""'and
for exeeutlon o

)

It appears that the plamtlﬂ‘s in thxs stut Were trustees of the
property of one Ranchordds Canji, who died in the year 1859
having by his will left all his property to them as trustees for-":
the apphcant Purmananddés, w1th dlrectlons that lt shou]d be ‘

_ assxgned to him' as soon as he cae of aoe ThlS assxgnmentw ,
' made by the trustees to Purmananddas in the most general terms )
'in 1870 after the' suit was filed and- while it was still pendmg
Byt the deed of, ass1gnment the trustees transfer to Purmananddés
“all moveable property, debts, “claims; and ‘things in  action "
: Whatsoever vested in them,” whlch would molude_thega,rm\w}nch ’
" was the subJect maitter-of: the then pending ‘suit; ‘and the effect -
in eqmty, ‘to vest in Purmananddés ‘

of th1s asslgnment was,»

(1) I L. R, 3Calc,371, .(2>I LR, 2Calc 82,

WAL -
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* the Whole mterest in the decree whlch Wes afterwards obta.med

Pumuxmm. But it has been suggested thap Purmdnanddds is: not a ‘transferes
Jmumj.s of the decree under section 282 of the Civil Procedure Code, be-
Ly ‘,‘mp ‘s " canse the decree has not been transferred to him « by assignment

. WiLw

“in writing or by operation of law ;. and that, therefore, he is nat
cntitledto apply for execution. - There is no doubt that, in.a Court
of equity, in England the decree would be regarded as assigned
to Purménanddas, and he would be allowed to proceed in execu-
tion in the name of the assignors. - Here there is -no dlstmctlon :
' “between “law ” and “equity,” and by the expression “ by “opera~
. tion of law”. must be understood.the operation -of law as ad-
. ministered in these Courts. We think under the circumstances.
_that - ‘we must hold that this decre¢ has been transferred to
Purmananddas “by vopera.tmn of law.” - In the present case the
‘decree has beén transferred by an assignment in. writing as con-
7‘1:'4 strued in these Courts. The appellant is, therefore, entitled to sue
.0 out execution, and must be régarded as the \representa,twe of
f’fgthe ongmal decree-holders within the - meamng of clause (c) - of
~section 244 of thie Civil Proceduré Code, ‘The case in. Ca,lcutta, to
whmh we have been referred, (Sobha Bibee v, sza Sakhamut(l) )s
Was ‘a case decided under. the old Civil Procedure Code upon &
= ‘section ot precisely the same as the section of the- present Code.
Tt will be observed that section 11 of. Act XXIII- of .1861 did
- -not prov1de for questions ar1smg inexecution between the re-
presentatwes of the original part1es to the suit—an omxssmn ‘
o5 Whlch is supplied in section 244 of the present Code : T

The apphcatmn was refused on the ground tha.t the decree
Was an instrument which created an mterest in 1mmoveable pro-
perty, and could not be given in evxdence for want of registration.

- Provision was made for the: reglstratmn of sucha decree by the
¢ Court, which passed it, by section 42 of Act XX of 1866, “but that
ection ‘was not re-enacted in Act VIII of 1871." I, therefore, it
equn'ed reglstretlon under the latter Act 1t could only be as an .

‘‘‘‘‘

e

_carcely apphcable to ‘s decree Moreover it s ‘to’ be remarked
' Vha,t section, 32 deals only wrth the presentatmn of a « COpy o of _

(1) I L R 3 Calc 371
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The next pomt for determma,txon is whether the executlon of -
 this decree is barred. Article 180 of Schedule IL of the Limit-,,
ation Act XV of 1877 allows the enforcement of & decree’ within
twelve years. from the time af whlch some payment has beenf:
made, or - some acknowledgment of the r1ght thereto has been .
given in - writing. Nothmg, however is said in that artlcle as to
when such payments must ‘be made, or acknowledgments given,.!
‘and so the question arises whether that article is not controlled
by the prowsmns of section 19 of the Act; that is, “whether sach
payments or acknowledgments must ‘not be made before the o

G‘hosc(l) Tha,t no doubt is 5 cas

old Code (Act VIITof 1859) ; but it i 'd.lstmct-deelsmn of'a Fully'l_
Bench of ‘the Calcutta. Court’ presrded over by St Barnes Peiitock,
that s Judgment ~creditor. seekmg 0 enforce his’ decree may avarl.
,.hlmself. of” uncert1ﬁed pa.yments ma.de by the Judgment-debtor :
d'we are nob’ aware that it
hes ever beetl questloned—nor has any. change ‘been” mtroduced
rhich mllrtctes aga.mst the .
‘grounds of the dec1s1on We. must“therefore, Hold that eﬁ'ect may g
v been’ ‘dm1ttedly made to -

& an” answer toa plea, ‘of limitatio

\into thé present ‘Givil Procedure Codé

bé ‘given t6 the peyments wh1c > een. ,
the apphcant £6t the purpose of ing the' lea. of the hmlta.tlon, .

® 4Beng L R' 130 (BB Rul)
3430—4

for by sectron 18 of the Act Upon the true. constructlon of the '} vau-um
Act of 1871 ‘read in connect1on w1th Act XX of 1866, such a :

deeree, v we are stronoly 1ncl1ned to' think, d1d not fall w1thm sec--
tiofi 17.  But in ahy view of that Act, Act III of 1877, Wh1ch is.
now in force, " expreesly excludes ‘such’ decrees whether passed "
befors o after the Act, from' the operatmn of compulsory regls-f

tra.t1on, a.nd the decree is, therefore, now admlssﬂole in ev1dence

: .Vnmm)&s -

masmuch a8 they ha,ve not been certified a.sreql_nred by sect1on;’258
of the Clvﬂ Procedure Code. .?We thmk how ver, that on thrs pomt

-_‘WA‘LLJI? )




—————— Wlll however, be necessary for h1m to certxfy those Paym ent' to ‘f\

}Iv}]zﬁ,,;s the Coutt as was directed in ‘the above case

B v“mms W reverse the order appealed from, and’dlreet that upon the';;’-
- WAL apphcant certlfymg the payments tha.t ha.ve been (ma‘de, he be:‘z
- .allowed to execute the decree. o % : A

Order reversed

. Attorneys for the appella,nt -—-Messrs. L’bttle, szth Frere, and"r":\‘
n 'Nwholson. : i v

Attorneys for the respondents —Thakurdas omd Dhamms S

APPELLATE CIV IL.

St

o " 7 Befo're Mr Justwe West and Mr Justwe de/wood
: 1887, TRIM:BAKPURI GURU SITALPURI, (omem.u‘ PLAINTIFF), Arpnmm,
.  March L f v, GANGA'BA'T AXD OTHERS, (ORIGINAL DEFENDANTS), RESPONDENTS *

-'Hmdu hzw—-Gosdvz——Successzon to the estate of @ gosdw in the Decca
- right to nominate his successor by o written. 'mstrument‘

A gm-u in the Deccan has right to- nominate his euccessor from amongst hxs
: chdas {disciples} by a written declaratmn e

.. SECOND- appeal . from the decree of E M H Fulto Actmgi"
Dlstnct Judge. of Nésik, in Appeal No. 115 of 1884

1 'The devasthin of Sitdgumphé at Nésik was. founded‘by a_;',
: :,-gosavz named . Lakshumanpuri. . The management of ithis deva~".
o sthdn and. the property. appurtenant' to it had: descended- from
. gury to-cheld in succession until it, came. into the hands of -one
- -Bitalpuri, who appointed his brother. Trimbakpuri, the: plmntlff ‘
* - as his eheld or disciple. A few years afterwerds, having begot-"
- ten.a son; Sitalpuri took him also a8 a cheld: - On the 26th May;
1882, Sitalpuri executed a document, purporting to be & will, by -
s :which he declared “ his natural son Bahiravpuri Guru Sitalpuri ”
“ to-be. his sole -heir. and successor 'to . the . devastham, property.
""" Sitalpuri died on the 12th June1885. . On the fourteenth day affer
. his death a feast was given:to the gosams, and they all sxgned 8
panchndmd.- declaring, the - plaintiff to be' wkela -and: successor to
‘\3_.e,;_the gadz.. The W1dows of Sltalpun refused to 51gn_ the _pcmc}z..
o ‘  #8econd Appeal, No. 270 of 185 "
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