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prlor decxsuon on thls pomt was an exerc1se of Junsdlctlon and
as final as its determination of any other point in the cases It
proceeded no further with the inquiry on that particular pomt
but this course was one not in the way of declining jurisdiction,
or failing to exercise it, but one of the exetcise of Jurxsdlctlon and
[ necessitated because the particular subject: was exhausted by its
determmatlon. As -authority, the . Court’s Jurxsdlctlon Was‘
~ retained ; as ‘an -exercise of authonty it had reached'its legal
termination. The decision .of a questlon of . res judicata, as of
limitation .or the like, raised i in a case is not, even though. Wrong,
a faulure, or a cause of failure, to exercise Junsdlctlon,zany -more
" than a wrong decision on -the whole: htlgatlon. We-agree , with
‘the previous decision-of this Court in Hari- Bhikdge v, Ndro '
- Vishvandth®, and dlscharae the rule w1bh costs., \

 ORIGINAL OIVEL

Befme]lh Justzce Fana \

‘.:AMRUTLA’L KA'LIDA S, (Pudisries), v, SHATK HUSSEIN;
'MAHOMED EBRA'HIM, Axp SHUMSUDIN, (DEreNpats)¥*

"Mahomedan law— WaLﬁmma— Wakf——Perpetmly—- U mate t1 ust, m favour :
: . L of ckarzty

M., the fa.ﬁher of the three defenda.nts, exeduted an instrument . purporting, to be
a wakfadmd, in favour of his heirs and ; descendants, genera.tlon -after genera.hon
The office of mutwdli he reserved for himself for life; and, in the event of his'death,
‘he appomted his wife and youngest son (Mahomed Ebralnm) mutw(ths, with.cer- - -
fain powers, of delegatxon, upon the' followmg condmons +~—The said mutwdhs .
ha,vmg received the annual income of the property, and” having defrayed ‘the -
- expenses of repairs and the taxes, &e.; :were to divide the balance into - four equal i
shares, and to make over one share to hlS gon Shumsudm and - lns descendant' o
after descendant for their expenses ; ‘one shme, in hke ma.nner, to hls son Shaik
Hussem 3 -one share, in- like manner, t6 his son Mahomed’ Ebréhlm anﬂ as tothe ..
rema.lmng share to pay ‘one-half . thereof “to his" w1fe, Ashablbx, for expenses H

~and -one-half . thereof to his sister, Shzibanblbl, for expenses p’l‘he deed thenv,
proceeded toe i : o ’

B IR any - one from ‘among .my - heirs and (? »
should die, then. the said mutwdlis shall make his ¢

; - '* Suxt No. 415 of 188

descenda.nt after descendant, ’
her funeral outlays accord.:
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ing to our customand usage ; - and asto what may remain as a-balance, they shall . 1887.0.

duly distribute and give the same tomy heirs and descendants according to, AvRUTIAL )

the book of God. Further as follows :—May God forbid it! -If from among my  KAiripks .

heirs and descendants there 'shall be left no one surviving, then, as regards ~ SHQA'IK. _’-;:

the income of the whole .of the property. endowed for religious and ‘charitable " HussE; &

purposes, the same, for the sake of God, is duly tobe distributed ‘and given to =~ MAHOMED

Mahomedan fukirs and indigent .people,”. Then: followed a dlrectlon ‘that the N Enif;gluf »

property was not to be sold or mortgaged e ./ SR ‘ S »‘.' SHUMSUDIN, |
On the 25th Febmary, 1883, the first two defendants mortgaged the propertles . i

comprised in the wakfndmd to the plaintiff for Rs. 8,000. The plaintiff brought -

the present suit against the - said two ‘defendants to enforce the mortgage. ‘The'

third defendant was made a défendant at his own request, and alleged. that the: *

’mort«age had been made without his consent. He snbmitted whether, having

regard to the terms of the deed, the plamtlﬁ' had any claim as mortgagee ; andhe,

contended that in no case could the mortgave operate, except- against the shares’ .

of the first two defendants, The plaintiff contended that the wakfndmd was

invalid, and that upon the’ death of M. the property comprised in it devolved

upon his three sons as his heirs, and also that, assuming'the- wakfndmd to be valid,

the first two'defendants took an estate of mhenta.nce under 1t whlch they were -

at hbetty to alien and mortgage. -

Held (follomng Fitmdbibi v, lee Advocate Geneml qf Bomba,/(l)) that the .
deed of the 17th May, 1871, whs va.hd asa uaLfnamw, )

Scmble, that the mortga,ved property ‘being wakf, ‘the pla,mtlﬂ’ acqulred no
right under his mortgage which would extend beyond thelife- txme of hismortgag- _
ors. Insuch property rio one hasany. interest- ag the heir of the appropriator, -
It'is neither the subject of ownershlp, nor. inheritable, but each. object of the
charity who brings himself or herself ‘within the terms of the endowment 1s
entitled to’ recexve the benefit ‘which the founder has marked out for bim. .~ - g
Surr to recover. Rs. 8, 990 w1th 1nterest and in default of pay-
ment, for foreclosure and possession or_sale of certain premlses .
morto'aged by the first two. defendants to the plamtlﬁ' by an :
indenture of m01tga0*e dated the 25th February, 1885. - ’

The suit was orwmal]y filed in September, 1886, agalnst the
first two defendants only, a.nd prayed for the” above-mentloned
-relief as against them. By an order dated 16th November, 1886,
the third defendant, Shumsudin, was: made. a party - defend&nt
All three defendants were the sons of ‘one Miy4 Bundu, deceased
The first two defendants did not file any defence.”:

“The . thlrd defendant Shumsudm, in’ his ‘written statement
admitted the mortorage to the plaintiff, He, however, alleged that

by a wal fndmw, or deed’ of endowment, dated 17th May, 1871
‘ . (l)ILR 6Bom 42, :
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g .Mlyé, Bundu (the father of the three defendants), gave the»»

©" Awwotuin. property in question, together with three other properties, to h]S"

* Kirivis

v,
SHAIK

heirs and -descendants for rehgmus and - charitable. purposes,'

B HontE - and declared that the office’ of mutwdli should be held by his
Mamoned: wife Ashébibi and the second defendant, with power: to: deletrate

EprAny,

AND

.. SHUMSUDIX,

. the said office to whomsoever they should choose ; and- he further
.declared that, after deducting all outlays in respect of the said
‘p'roperties, the *said mutwdlis should divide the annual‘incomee
thereof .into four regular shares, and make over .one - of ‘such

shares to each of the three sons and their respectlve descendants
for their expenses; and out of the remaining ‘share pay half

~ thereof to his WldOW, Ashablbl, and the other half to. his sister,
- Shébanbibi ; and it was by -the said uakﬂzdma further declared
“ that, if none-of the heu's of the settlor should survive, the mcome
 of the whole of the ploperty should be’ distributed among Maho-

~ ‘medan fwkus and indigent peoplé ; and, further that the said

. propertxes should not be sold or mortgaged by any one ; and that,

if any one should seek to do so, then the clalm should be null.
vandvmd : v e . o

= The said. Ashab1b1 dled in June 1875 and by his will,- dated
_ “the 2nd February, 1876, the said Miya Bundu appomted ‘the first
.- defendant to be a ‘mutwdli after. his. decease, i in the, place of the
.j' said A.Shablbl, together with the second defendant

" Shébanbibi. ched on the 9th September 1877 and Miya Bundu
E the settlor; died on the 1st J: anuary,.1881.. " After his death the
- first and” second- defendants undertook. the: management of the
o propertles settled by the said ‘deed, but they afterwards dele-
. gated the office of mutwah thereof to the third defendant; and
" he_alleged that for the fOlll years. preceding this suit he had
;7{'7 managed the sa1d propertles m accordance W1th the %ald deed

' “'The third defendant further alleged that on the 25th’ February, ‘
1883, the first and second defendants, without his coment and in
sprte of his. remonstrances, purported to mortcrage(the property :
in . question ‘to’ the' plamtlﬁ' .and. he. submltted to’the : Court
i whether havmg 1egard to the terms of the' deed the pla1nt1ﬁ' had
~any, ‘and, if s0,-what clalm as’ mortgavee He further submitted
o that in no case could the sald mortgage operate, except against -
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the shares of the first and second defendants in the said PropertY i 3 ~
m :

. . . KAmDAs
share belonging to him. ~He, lastly, alleged that the moneys -

borrowed by the first and second defendants on the smd morttrage.

and that the said mortgage was inoperative against him and- the

were not for the benefit of the wdk ef. -

At the hearmg the following issues were raised : = o

1. Whether the’ document dated the 17th May, 1871 W&SA

executed as alleo'ed by the third defendant.

2. Whether, havmo‘ regard to the terms and true legal effect -
of the said doéument, the plaintiff has any and, if so, what cla,lm, 5

as mortwavee upon the properties in the plaint mentioned.

3. - Whether the sum of Rs. 8,000 is- due from the ﬁrst and_

',second defendants.to the plaintiff, -

4 Whether the sum of Rs. 8, 000 was borrowed by the ﬁrst-v

fand second defendants for the benefit of the said wakf.
5. VVhether the plamtlﬁ' is ent1t1ed to any and. what rehef

8. Whether the third defendant had nob knowledO‘e of and is-

not bound by, the provisions of the sald mortcra,ore
P .M Mekm and Lang for the plamtlﬂ" :" e -

Macpkw S0, (Actmcr Advocate General) a‘nd’R‘u/sse‘ll for .vthev
-, third defendant R N SR Py i o ]

- The follong authomtlee ‘were referred to -—-Fatmabzbz Vi .l'ha :
.Aduocate ‘General of Bomba y @ ; Abdul’ Ganne Kdsam v. Hussen ‘.
Miyd  Rahimtullé® ; . Phate Saheb _Bibi - v. Damodar Premji ®;
"Mahomed Hamzdulla Klmnv Logful Huq @, Luckm%put Smgh "

A Am'wAlmn@

24th Mm ch 1887 FARRAN, J ———The facts m thls case are not
disputed.. On the 17th of May, 1871, one Miy4 Bundu Muckay .

executed an instrument in - ertmg, yvhlch was duly- reglstered

purportmg to be a wakfidmd in favour of his heirs‘and de-

: scendants, gineration after generation. - The office. of - mutwdli

he reserved for h1msedf duruw h1s hfe tlme, ‘and in the eventrof ’

'; (1)1 L. R, 6 Bomi,y 42, ' © g;; (3)1 LR, 3 Bom., 84 -
@10 qu H.C.Rep,7. =" "% . LL. R, 6 Cale.; 744
- ) O L R,,Q(‘,alc 276,
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‘ }us death he appomted h1s w1fe Ash{mblbl, and hlS youngest son,j~

the second defendant Mahomed Ebrdhim, mutwdlis, with powers.
of delegation, upon the conditions following :—The said mutwahs
havmg received the annual i income of the property, and havmg

~defrayed the expenses of repairs and the taxes, &c.; were “to;
‘divide the balance into four equal shares, and to make.over one

_ share to his son Shumsudin and his descendant, after descendantf
for their expenses; one share in like manner to his son Shaik -
Hussein, &ec. ; one share, in like .mabner, to his son 'Mahdmed

Ebréhim ; and as.to the remaining share, to pay one-half thereof .

“to his wife, Ashébibi, for ‘expenses- and one-half thereof to hls"g
‘anster, Shébanblbl, for expenses The deed then proceeded '

e Tg any one from -among 1y heirs and (‘? or) descendant after.

descendant should dle, then the said mutfwalzs shall make his or

- her funeral outlays accordmg to‘our custom and usage; and as to-.
.what may remain as a balance, they shall duly distribute and
. give the same. to my. heirs and descendants accordmg to the book -
~-of God:" Further as follows :—May God forbid it ! If from among

- my heirs and descendants there shall be left no one survwm

: then, as regards the income of the whole of the property endowedf
- for religious and charitable purposes; the same, for the sake 0'1'_
God, is duly to be dlstrlbuted and glven to Mahomedan faku‘s:
end md1gent people BRI

Then followed a dlrectlon that the property was not to be sold

r':f;'/or mortgaged ‘On the same day, Mlya Bundu Muckay ‘made
.- -another wakfnamw of the only- other- immoveable property he
o poeeessed in favour of. his daughter—m—law and charity. Besides

. thie above’ propert1es he left at his death about Rs. 1, 500 in‘cash
'E'v:{and some household furmture - He managed the -properties . till

. he.died in-1881., His wife and sister predeceased him, and by'

is- w111 he appomted his second son, Shaik Hussein; ‘mutwdli in
he place ‘of ‘his deceased wife.. His three sons survwed him,’
nd. are defendants in. thls suit.- Mahomed 'Ebrahir and Shalk
Hussein - acted  as’ mutuahs of the: propert1es, compnsed in the

akfndmd. above set out, for about one and a half year after the -

2. death " of their. fa.ther They thén deputed Shumsudin to take'

up the management for them Slnce the fathers death thev
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'ha.s a daughter Shumsudin is without issue. = - S

net rents’ ha.ve been d1v1ded between the thres brothers, who all
live sepa.ra.tely ‘Mahomed Ebrdhim has one son. Shalk Hussem

On-the 25th Februa,ry, 1888, Mahomed Ebré,hlm and Shaik

: Hussein mortcaged the four properties, comprised in the wakfe

ndmd, to the plaintiff to secure the sum of Rs.” 3,000 and

interest. - The present suit is brought to enforce that mortgage .
against the defendants, Mahomed and- Shaik Hussein. ' The
-defendant Shunmisudin was made a defendant at his own request
and has filed a written statement. The other defendants have
not appeared, and the suit as to them has been heard ex parte. _

It is not’ alleged tna.t the mortgage money was raised for the

‘ndmd other tha,n ‘the notice to be mferred from the document

.V a perpetwty of the worst and - most permclous kmd and would B
" -be invalid on’that ground, unless it ican be" “supported as 4
wakfnama, by which, accordmg 16 Mahomedan law, a perpetulty .
" can be created for certain purposes. * In the case of Abdul ‘Qanne
" Rdsaim v. Hussen Miyd Rahimitulla® this Court expresseda strong v
 opinion that such a settlement’ as the above, Whex‘e there was no -
_expressed. ultimate trust in favour of chamty, was void, and could

being registered when he advanced his money to the first and
. Second defendants. The plaintiff contends that the - wakfudmd
is mvahd and that upon the death of Mlyé. Bundu the properties .
.compnsed in: it devolved upon his three sons as his ‘heirs; and -
also that, assuming the wakfadmd to be’ va.hd the defendants; -
- Ma.homed Ebrshim and Shaik Hussein, took an’ estate of mhent-
" ance under: it which they were at liberty to alien’ and’ mortgage, :
The- defendant Shumsudin - questmns both of these contentlons :
: These are the real 1ssues in the case. 'T . : .

- not be upheld ‘as wakfndmd, inasmuch as to constitute avahd

wakf the endoWwment must be to religious. and charitable uses.. This-

" expression of opinion wasfollowed in Mahomed H amidulli Khdn v. .;
: Lotful Hug®, and apphed to a- settlement in whleh ‘there was an .
express ultlmate trust in favour of chanty It Was held that as the »

| 2),1 L R, 60a.1¢,744.

(1) 10 Bom. H O Rep 7
n 430—2 - g B
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: 'purposes of the wakf.  The plaintiff had no notice of the wakf- .
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Bettlemenb Was in faw our- of the daughter of the Settlor and her .A

-descendants ‘before (if.ever) the property: was to be applied in
“charity, it could not be said to. be an. endowment for religious:

and charitable purposes. The- Court in that case followed what
they considered to be the conclusion to be draWn from the
Hedaya in preference to the views expressed by Mr. Baillie in

“his Digest of Mahomedan Law.- The law was again cons1dered :

in Luchmiput Smglz v. Amir Alum®, where the Court held that,

-when the primary purpose of the endowment is chanty, it is not :

mvahdated by a provision for the maintenance and support of

' the fanmly and. descendants of the settlor: The decision, or rather

expressmn of opinion, of this High Court in Abdul G’anne Kdsam.
v.. Hussen Miyd Rakimtulld - is: there cited as la.ymg down the

‘proposition . that, in- order to ‘constitute a valid walkf, there mist -
be a dedlcatlon of the property solely to the worship of God,
-'or to rehgmus or charitable purposes. Though the word solely
does oceur in the ]udgment of this Court, and is used in the mar-

ginal note as expressmg its result I think that the-more- correct”,

effect of the Judgment is summed up in the passage at the foot -
'of page 18 of the reporb _where, referrmg to the decision. of the

any Couneil i in ‘Jewun Doss Sahoo v. Shdh Kubeer-ood deen<3) i;

the Court say: “In that case it was held that, accordmg to the
Mahomedan law, it is not necessary, in ‘order to constitite a wakf, '
..or; ‘endowment to religious and charitable uses;” that the term -
- wakf be used in‘the. -grant, if from - the general nature of the3
: grant such tenure can be inferred. We think that the converse '
~of this proposition holds good, namely, that it is ‘necessary, in
‘~order to constitute a wakf, that the endowmenb should be to
‘rehglous and charitable uses, and that it is not’ sufficient that the
.»_'»mere term 'walrf should be used in the grant To' hold: otherWlse
iiwould be to. enable every . person by a mere verbal ﬁctlon to
; create a perpetmty of any. deseription.” The Court were' not
‘cons1der1no‘ the ‘case’ of . the appropuator reservny; for himself
and “his’ descendents (pauperlsed by the et of: endowment) a

Suﬂicwnt provision- for his and their mamtenance and support,

The V1eW of ‘the Court 1f tha.t case had been before them, Would ,

’"1)1 L. R,,ecmc 76 @10 Bor, H c. Rep a.t(p 13
S f.«l',‘»_é A . ® 2M00reslnd App, 390 :
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Ithmk Judgmn from the reasoning at the begmmnrr of page

18, have been in favour of the validity of such a provision,
The Judges in' . deciding Mahomed Hamidulld Khdn v. Lotful

Hug® also treat the Juddment of this Court in the same case -

as going further than - I think the judgment;read as a whole,

warrants. . The case of Fdtmd Bibi v. Ariff Tsmdilji® follows the

ruling in Mahomed Hamidulld Khdn v. Lotful Hug. The deed of
endowm ent in it was verysimilar to the one before me: It arose on

the Original Side of the Caleutta High Court, and ‘was decided by"‘-,'

Wﬂson J, and apparently the decision was not appealed from. -

The conclusmn, whlch is properly deducible from the above

‘ mted cases, is, I think, that where the primary and general obJect '
“of the endowment is for the furtherance of religious or charitable

. purposes, or for the worship of God, such’ endowment is - valid,

_although the wak fnama may also provide for the support of the -

family and descendants of the founder; but that, where the

- wakfndmd. has for its real object nothing connected with' the :.
 worship of God or religious observances, and provxdes only in a-

very remote contmcrency for the poor, such -remote provision:
does not validate a perpetuity for the beneﬁt of the dedicator’s.

- children’ and thelr descendants so long as any such exist. That
conclusmn, if a,pphed to the 'wal»fmma with which 1 have’ to
~ deal,. would ‘no-. doubt, invalidate it. . ‘A different view was, .’
however, expressed by Mr. Justice. West -in Fatmabibi v. The
* Advocats General of Bombay<3) eI sa,ys that learned -Judge,” .
“the condition of an ultimate dedication to a pious and unfalhng '
= purpose e satisfied, & wakf is not rendered invalid by an inter-
" mediate settlement on the founder’s chlldren and their descend- .
ants. The beneﬁts these successwely take, ‘may const1tute a’
perpetuity in’ the sense- of ‘the Enghsh law ; but, accordmg to"
the Mahomedan law, that: does not vitiate the settlement, proe .
vided the ultimate “charitable” obJect be clearly designated.” In
support of that proposition he relies on M uzhurool Hugq v. Pukrdj’ -
- Ditarey Mohapattur“) DoyalCImnaMullwkv. Syud Reramut AH® .
and Delroos Banoo . N awab Suyud Ashgur“) a,nd on the opmlon \

S oL L R, s Cnle., 744
(9 Cafe, Rep,, 66.
(3) LL R, 6 Bom., £2, at p. 53

“(6) 16 Cale. W, R, Civ, Rul,. 116 - .
'h'>‘ ) 15 -Beng-L\ Bu 167. . DRI

‘ :'_(4) 13 Cale, W'R Clv Ral,, 235. )
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hS

.- of Baﬂhe in 17‘3 W01k on: Mahomedan laW In Del1 008 Banoo V.

Ndwab Suyud Ashgur® the main purpose of the wakfndmd was

small maintenance was reserved for the appropriator. In Doyal
C'kund Mullick v. Syud Keramut Al{® the sole object of the

- 'appropriation, so far as it came in question for the purposes:of the
decision, was- religious - and ‘charitable. ' In Muzhurool Hugq v.

Puhrdy tharey Mohapattuﬁ” the revenues were. appropriated to

. the support of a'mosque and certain religious offices ; and it was
-‘dn'ected that from the remaining profits the. expenses of:the
- marriage, burial, and circumcision of the members of the family
" of the mutwdli were to be defrayed. The endowment was up-.
. held "These cases are not of themselves drrectly opposed to the
conclusmn deducﬂole from the later authorities which T ha.ve
) above referred to.” The decisfon in . Fitmabibi v. The .Advocate‘
Geneo al qf Bombay(“) is, however, 1rreconc1lea,ble W1th it

‘Dot dem J aun Beebee V. Abdollak Barber®, also referred to by. .

f‘:.'West J., isa case of considerable importance.” The' opmlon of -
* the Court moulvis was taken before the judgment was’ g1ven by’f
“Ryan, C.J., and the original authontlee weré referred. to. - .The, -
~deed of endowment which is rather - obscurely translated- as seb
out in the report apparently provrdes for the repairs of a mosque,
the payment of the salary of the mowuzz in the khattab, and the -
expenses connected - therewith durmg Ramazdnn and the Eed :
“‘and the maintenance of. certain members of the famlly of the
E appropnator “The appropnator reserved to himself the right,
- of dealing Wlth the produce, or part of it, during hlS life-time,
o The endowment was upheld . The judgment determined that the B
facts of the appropriator and mutwdli being one and the same
'.jperson, and of ‘the ‘appropriator havmg reserved part - of the
property 50 appropnated to her own use for life, did not- invali-:
ji""v-"date the endowment .upon these- points giving- the preferenue -

) the. opinion; “ofi Aboo "Yoosuf above that of Ma,homed The
pinions of ‘the moulms were expressed upon the first and thlrd :
stions propounded to. them iz, (1) whether, accordmg,to A
valid, when
51)"15 Beng. LR, 16747 20 @ 13 Cale. W R Cw. Ru\ 235

8 oasc.w,a, Civ RulL, ne.- LWL L, R., 6 Bom, 42
SRRERRE R RS ) Fulton,p N
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quahﬁed by a reservatmn of the rents a,nd proﬁts to the donor 1837 ‘

himself -during his life; (3) whether ‘the endower can la.wfully AMBUTLAL
KAiumpds -

constitute -himself mootuwullee or trustee “in ‘the following %
terms:—*To the first question :* There is a-difference of opinion Hsl?sglnf\', -

between Aboo Yoosuf and Mahomed, touching t the wugf or conse- %};‘;‘gﬁf‘n o
. cratlon of lands, with' a reservatlon, and setting a. part of any - ° AND ’
portion of the profits and produce thereof for the support of the NHUMSUDIN: .
wuqueeff or consecrator, - Aboo'YoOsuf considers the act legal, and
Mahomed -deems it illegal. The legal opinions of most ‘of the -
learned, uphold the opinion of Aboo Yoosuf, which is to be found
in the Chulpee or commentary of the Shurral Vakyah, the Futtawah .
Aulumgeeree, the Khdzee Khdnn, and the Kaffee. *To the third
" question : It “is lawful for the wugqueef or consecrator to become -
mootuwullee or procurator, ‘and to reserve the profits of part of
the consecrated land for his own use and his descendants, as will be -

found in the Hedayah Khé,zee Khann, and the Aulumgeereeﬂ) ? ':,

A1) The moulvw _cited in’ support of theu‘ opxmon from the Aulumgeeree, '
p 49:), in pnnt L o
o Whenever a wugf is made of land or other property and the party makmg :
the same reserves the. whole of the . profits thereof to. himself, or a part only. :
during. his own ‘life, and -after that for the use of the poor, - herein - Aboo Yoosuf
~ has said : ¢ This wugf is right, ’ and the- learned of Balluck: (a town in Toomn) "
have’ declded conformably to thxs opxmon “of - Aboo Yoosuf’s, and the decisions : 3
are in conformity therewith, for'to induce persons .to_ make’ wuqﬁs The like is - -
to be found i in the bogral aud the N esaub and also in the Moo;muraul only »
“From the C’hulpee in print, the commenta,ry of the Sherra Vekya.h P 2641 .

- *In the opinion of Aboo Yoosuf it is right or lawful for the wgfor consecrator to
direct ‘the profits to his own use: ‘and to make himself mootuwullee, but not rlghﬂ
in the opinion of Mahomed. . -, ; ..’ e
“The Moofti of Sakullam and Sudder Shy eed hav sald The futtawahs or, :
decrees are in eonfonmty with the words of Aboo Yoos ¢ only . :

From the Kaufee. in manuscnpt, sheet 588 1 . .
" . The. wuqueeﬁs du'ectmg the proﬁts of the wuqf to his own use is nght inthe
opinion of Aboo Yoosuf and the Musshaxk Shalks of Bulluck and the decrees are-
consonant thh that only.” " e AT AN )
From the Khé.zee Khaun, in print; p: L
Jé T is mot nght, in “the opinion of Heelloll, for the wuqueef to shpﬁlate, n".-
making a wugf, that he shall appropriate the profits thereof to ‘himself dm‘mg lus‘
life, but it is right in the opinion of ‘Aboo :Yoosufy and the: Musshalk of Bulluck
have followed the ‘qpinion of Aboo Yoosuf and sald Such walcf and such resers
vations are both right 3 and Sudder Shreheed has sald : The dectees are m com‘
formity w:th the oplmon ‘of Aboo Yoosnf only. 2y ' '
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The Chief Justlce sums up thus s Mahomed consnlers an

' appropnatlon ‘with & reserve to the use. of the appropmator dur-
- mg life illegal, and he. also con31ders the a,ss1gnment and delivery
-toa mootuwullee or proeurator essentlal to the validity of an -
ﬂapplopnatmn Aboo Yoosuf, on both these points, is at variance.

_ with Mahommed. . -After obtaining all: the information we are
‘able to collect through the means of our moulawes and a refer-.
‘ence to authorities, we are of opinion, that the “opinion. of Aboo
“Yoosuf on both thesé points must be considered as the law now

prev&rhnc and‘ sanctioned by- the “more recent authorities”®.

This judgment is. decisive to.the eﬁ'ect that the views of’ Aboo -
Yoosuf have been: adopted upon. the pomts ab issue: by Ma,ho-
_ medan _]unsts in- preference to those of Mahomed VAT

Mr Ballhes statement of ‘the. law is clear He says: Mr

f Hamrlton has unnecessanly restricted the legal meaning of wakf ta
;appropnatlons of & ‘ pious or charitable nature’ (Hedaya, Vol. 11>
:note, p: 834); and “he has been followed by Sir erha,m Mac- :
'nacrhten, ‘who renders the word by endowments - But it ‘will
e seen.- herea,fter that the term is more - comprehensrve, and:
L:mcludes settlements on g person’s self and ch1ldren p. 549, note

3; see, too, Introductmn, p. xxxVi, where he says:. W1th regard »

t to lts obJects, two. cond1t1ons are required, - There must e some
connectlon between them and the appropriator ; and they must be;
*of such a nature that, taken together, they can never fail. The poor
: are held to answer both these conditions, because they are supposed -
tobe ‘connected with’ everybody, -and because ‘there will alwa.ys
- be poor in the land PRk K Kk One class of approprlatlons
»-I have. des1gnated by the name of ¢ settlements, to distinguish .
‘thein from ‘ endowments,’ whlch have hitherto been supposed by
,"Enghsh wrlters to be the only proper objects . of appropriation.
EThese are appropnatmns by.a _person for the beneﬁt of himgself, his
}clnldren, kindred, or.neighbours. Thus,a man may settle his

land ¢ on himself; and afte'r h1m, on such an one, and then upon the :

;poor‘ % % % 8o, also, if he should say, ‘upon my, cKild, and child
‘of my: chxld and child of the chrld of my child; the produce is
“to'be expended on hls ch1ldren for ever, 'so long as there are any -
: descendants.”: Accordmg to Mr Ba1ll1e the wakf is valid, though

(1) 1 Fulton at p 360
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& purpose is mentloned Whmh may fall for in. that case’ the renf
or produce. would revert to the poor, which must be supposed

to. be -the appropnators design, though he should fail to men-
tion it~—p: 553, Introduction, p. xxxvi.. Book IX on appropria-

tions is only an.amplification of the above quoted introductory
passage. It is founded on the work which forms the. basis of *

- M¥. Baillie's Digest, the Alamgiri. * In his view, settlements of -

almost any. description may be created, provided there be an

ultimate remainder in favour of charity or religion to. ensure. .
their perpetmty The logical deductions from the arguments of

Aboo: Yoosuf are responsible for this wide- extensmn of the:

~term wakf Mahomed Would conﬁne ib to its more legltnnate

purposes

" The questmn whleh I ha.ve to determme is whether the '
‘ w1de mterpretatlon which Baillie has g1ven to grants in wakf
or the more hmlted mterpretatlon given to it by Hamllton -
: and Macnacrhten ‘and other writers, oughb to prevail.” Ballhes'
-views have been adopted in. Fitmdbibi v. The Advocate Qeneral
of’ Bombay(l) _They have been_ drssentod from in Abdul Ganne‘w
Koisam ~. Hussen Miyd Rakzmtulla@) ‘but the decision did nob -
turn '+ upon that dissent, and, in fact; in that case there wag no

' ultlmate dedwatxon to charlty at all..

The author of the Hedayah does nob h1msel£ come to any con
clusion between the . arguments of Mahomed and those of Aboo
Yoosuf ; but a’ ca,reful perusal of Book XV of that work on wakf,
Jeads, I think, to the inference that neither of the dlscxples con- ¥
templated the creation of a 'walcf which, keeping up a fund in per=
petulty for the benefit -of the family of the appropriator, only
employed a nommal ultimate remamder to the poor as a means of -
imposing - fetters upon the: enJoyment of property which -the-
Mahomedan law did not in other ways permit. ' The three argu-
ments of Aboo Yoosuf given at page 350, are hardly consistent. y
with the foundation of a, walkf Wxth ‘that - ‘object. “No doubt if & -
man " can reserve for his own uss & life-interest in land which is -
locrxcally reserve a 81m11ar mterest ,

the property of God' he can

(1) I L R., 6 Bom " (2) 10 Bom. H C Rep s T
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- for h1s descendants so long as they exist, but the beneﬁt to the

. AMRUTLAL
Kiupis -

cause of charity arising from such a disposition is extremely
limited, and the reason assigned for allowing a life-intérest to be

~ reserved is as an inducement to the making of éndowments. If

S of Hanifs and the two disciples, and to decide. in the light of
‘SHUMSUDIN,

I were at liberty to draw my own deduction from the sayings: '

modern jurisprudence between the conflicting . opinions ‘of the.
latter, I should, without doubt, give the preference to"the view.

" of Mahomed, and refuse to press the arguments of Aboo Yoosuf -

. to their legitimate conclusmn ‘but what I have to doisto decide
: a.ccordmg to Mahomedan laW, as laid down in their works of
" authority. .As to-the Alamum Futawee, Ryan, C.J; sa.ye at

- page 860 of the report: « Some of the authorities which_ they ‘
- (the moulms) cite are in print; and one in partrcular ~which sup-

ports the doctrine of Aboo Yoosuf I need hardly. say is of great -
authonty in Mahomedan law: Imear the Futawee Aulumgeeree,

: whxch is a collection of oopinions and precedents of Mahomedan '

law compiled by Shaik Noyan, and other. learned men by com-

- mand of the Mouul Emperor Aurangzebe This comprlatlon was

made about 1 presume the close of the seventeenth century, and

s of course recerved as an authorrty for the present st te of the '.

Iaw

I ha.ve not been a.ble to refer to the orlgmal Work upon the

questlon before me, but Mr. Neil ‘Baillie's Work is said by, the: ‘

a,uthor to be almost a reproductron of- 1t in Enghsh

The authorrty of the cases of M ahomed Hamrdulla K ha’,nv Lotful

f‘ Hug(’) and of Fatimd Bibee v. Ariff Ismdiljee® is much - ~wealkened \
by the fact of the Judges, who decided those cases, treating what,
“ab most is but an expression of opinion in Abdul Ganne Kdsam v.
50 Hussen: Miya Ralnmtulla<3) as a decision, and by the doubt thrown -
‘- ‘upon them by the’ Court " in demdrng Luchmzput :S'mgh v.. Amir
Alum<4> in which one of the J udges, who decxded the former of

he two ‘cases sat The case of Fatmabrbw V. The Adoocate G'eneral(ﬁ)'
a8’ not referred to in erther of them nor m the later case I there- '
'(1) LI R, 6 Cale: ,744 <50 @ 10 Bom, H: C. Rep, T

(2)9Ca1e Rep,66 S WL LR, 90a1c,176
(511 L.R GBQm 42. B L
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fore, feel myself ab hberty to follow the deczsxon of West J,

and to hold that the mstrument of the 17th May is valid as.
a wakfndmd. :

Conmstently w1th the 1dea, of 'wakf property 1t could hardly )

. be held that the plaintiff acquxred any rights under his mortgage
which would extend beyond the life-time of his mortgagors. In

such property no one has any interest as the heir of the appro-
priator. It is neither the subject of ownership, nor inherit- -
able, but each object of the charity who brings himself or herself -
within the terms of the endowment is entitled to receive the
benefit- which the founder has marked out for him, In the
absence of the children of the mortgagors I cannot, however, pos- -
sibly decide the question against them. I find on the issues— -

(1) In the affirmative and for defendant No. 8. (2) That the -
pla,mtlff under hlS mortgage is entitled to the whole interest of -
the defendants 1 and .2 in the mortgaged premises, viz, to

508
e
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AND - .
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receive during their life-time two-thirds of the net income of the .*

.same,- there being no finding as to- Whether he is entitled to :
receive. such two-thlrds of the net income after their deaths and -
while their respective descendants contmue (3) Inthe affirmative- i
and for the plaintiff, the amount bemg the sum mentioned inthe |
decree. - (4) In the negative and for defendant No, 8. (5) In the

, aﬁirmatwe and for plaintiff, (6) In the negative and for defendant

No. 8. Decree for ‘the plamtzﬁ' against the defendants 1 and 2

for the sum of Rs. 8,990 with interest thereon ab the rate of 12
per cent. per annum from the 25th September, 1886, until Judg-" .

ment and costs. Interest on judgment ab 6 per cent;; In the
event of the said sum Wlth interest and costs nob bemg paid to:
the. plalntlﬁ' on or before ‘the - 24th day of September, 1887,.the ./

plaintiff to be at liberty to. apply. for.a ﬁnal decree for the sale i
" of the interest of the defendants 1 land 2 in the premises com.
pnsed in the mortgage of the 25th February, 1885. ."The plaintiff =
to pay the- costs of the third defendant and to be entitled to. -
recover any Gosts which he’ ‘may 50 pay from the defendants -
1and 2 as plamtlﬁ"s costs of “this suit. Further dlrectmns and

further costs reserved W1th hberty to apply

Attornsys for the plamtlﬁ' == Messrs. Tuabje and Dag/abkm. :

A’otorneys for. the defendant —-—Messrs Cm'bgae, Lynch and

Owen.
2 430—3
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