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ST to mamtam the tombs of deceased relatwes. " The other obJect
" Lowr,  viz, the acqulrmg, by a few. prlvate persons, of ‘benefits through 8

. Ngxx‘ﬁ‘_ thie protection of the ‘frohdrs seems to me to.resemble a, .gift to 2 -
BA?;.’UJI . Prlvate company, and, therefore; not a gift toa chantable use—"

< Rorrowat - Cocks v. Manners®; ; Attorney General v. Haberdaskers Gompany‘” :
. LI,MBU‘_“LLA .On the present questlon which arises under section 527 of the Civil
- Procedure Code in a case stated, there has been no-conflict, the

- parties belno of ‘accord that the dev1se is void, and the. Advocate

~Qeneral, as representmo* the chamty, Ieavmg them in. the hands
sof the Oourt i ~ -

v For the reasons g1ven, 1 ﬁnd that the trusts declared Wlth
reference to the one-third share of the bungalow at Khetvédl are

; v01d and that the direction in the will, that it should not be sold,
" is'not valid, nor b1nd1ng, and that the: plamtlﬁ' as’ comm1ttee of :
the lunatié, and the first four defendants are lawfu]ly entitled to
the said one-third shave. ' The decree will 5o declare; and Wln'
- incorporate the - substance of- clause 12 of th - cas vstated and
clause 14 thereof as to costs. - - '

Attorneys for the plalntlﬁ's '——Messrs. W adm omcl Ghandy.,

T' _-»‘_

(1)L R, 12Eq 574 (2)1My.&K.,420.:._

ﬁ";OBiGINAL'- .“c‘xvm;t:

Before Szr C}Laﬂcs Sm gent K1, Uheqf Justwe, and Mr. Justzce Baylcy

1887, TOOLSA GOOLAL axp OftERs, (PLAINTIFFS), 2 JOHN ANTONE
o Mareh 11-18, . - L .. AND Anomnn, (Dnrnmxmrs)*‘< Co

'I‘HE BOMBAY TRAMWAY COMPAN Y, LIMITED APPLICANT

E’xecutwn——Practzce-—GamLshee-—-Attachment ya yudgment-credztor qf a delit due
4 to judgment-debtor by a third. party—Order upon third party to pay, where

v"debt admztted——Pz ocedure where existence of debt not admztted—(hml Procedure
Code (XI v of 1882) Secs. 267--268, 503.: i .

When a. debt alleged to be due by a thxrd party to - & Judgme‘ﬁt debtor‘has

,;.been attached by the ]ud gment-creditor, the Court ‘may, under section 268 of the '
- Civil® Procedure Code (Act XIV of. 1882), make an order upon the ga.rmshee for -~
" the payment of such debt to the Judgmentcredwor in ca.se the former . admits 1t
~to be due, or for so much as he a.drmts ta.be due to the ]udgment debtor Where -
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\

judgment- credxtor ‘than- to have it. sold, ‘or to have & receiver appomted under
'sectmn 503 of the Cw:l Procedure Code (Act IV of 1882) : -

Tﬁls Was 8 reference to the H1gh ‘Court- by Mr N Spencer,

Actlng Chief J udge of the Small Cause Court, as to the effect of &

-hOWever‘ t!ia garmshee demes the debt, there is no other conrse . open tothe . 1887

49

. Toox.aL' )
Goouh.’ .
v
Jomx - :
Anmxl.

prohlbxtory order 1ssued under sectlon 268 of the le Procedure ‘

' Code (Act XTIV of 1882) and raising the questlon as to the proper

_ _COurse to be pursued by a credztor who, in execution of his decree,

" has attached moneys in ‘the hands of a third party whmh are due;

.by such th1rd party to the Judgment debtor. .f: i

Toolsa Goolél and others obthined & decree agamst one John ,
Antone and another for Rs. 51-14, which by the decree was madeﬂ;
- - payable by. monthly mstalments of Rs. 2'each. :Tn'December,
’ 1886; there remained a sum of Rs. 20-2 still due to-the plaintiffy’
" under. the decree. - The defendant, John Antone, wasa servantin’ -

“the- -employ- of the Bombay Tremway Company -In December, .
1886, the defendants failed to pay. the instalment due, whereupon':

the plaintiffs on the 9th December caused & ‘prohibitory order to:
© be issued by the Small Cause Court, under section 268 of the

Civil Procedure Oode (XIV of 1882), prohlbltmg the Tramway =
. Company from’ pa.ymg to the defendant, John Antone, the said .-

sum of Rs, 20 out of the amount of Rs. 80 due to him as wages’

from the monbh ‘of November, 1886, -The prohibitory ‘order,"

~which is hereafter referred to ag-order A; was m the followmg :

. terms

-

L To THE MANAGER BOMBAY TRAMWAY Comm, me'n. jf’;‘v

“ Whereas John Antone, a carpenter in the Bombay Tramwey
Company, Limited, has failed to sehsfy a decree passed” agamst‘

him-and one Bhim4 Rémji on: the 9th da,y of December, 1884, in’

favour of the plaintiffs abowe naméd, for Rs, 51-14, and- whereas™

Rs. 19-14; the balance of the said- decree, and the costs of this -

order; Rs. 4, now remsin - unpeld ‘it. is ordered. that the first’ "
- defendant be and he is hereby. prohibited and restrained, until ..
the further order of th1s Court, from reee1v1ng from you a certain:

- debt alleged now. to be due’ from you to the said first defendant,:

namely, the sum of Rs 20-2 out of his salary of Rs. 80 for thei
month of November, 1886; and that you, the sald Menager, Bom-: -

. ® 3642
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-his decree.

. <At the reqnest of the Tramway COmpany the Ch:ef Judge ‘
: stated the case, under section 617 of the Civil: Procedure Code:
(XIV of 1882) » for the opinion of the ngh Court
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' bay Tramway Company, Lumted be and you are hereby prohl- .
. bited and restrained, until ‘the’ further order of this Court, from .
».makmg payment of the sa1d debt or any part thereof t',o any '

person Whomsoever

- Op ‘the '7th January, 1887 the plamt1ﬂ's obtamed 8 snmmone

[calhng on the Manager of the Tramway Company to show. cause

why he should not pay: to the plaintiffs theé moneys in his hands

. ,belongmg to the first defendant (John Axntone), of so much thereof

#s would Ye sufﬁerenb to sahsfy the amount due by the defend-

L ants. ,

:On the. return of the summons 1b was contended on behalf ‘of

“‘,‘the Tramway . Company that, upder the Civil Procedure Code, the
_ gCourb had no power: to 1ssue such a.summons, or to make any

¢order ‘upon, it, and that. the only. course open to a. creditor. for
enforcing the payment of a debt due to his _]udgment-debtor by
- third party was to procure. the appointment of a receiver, who.
: lmght suse for the debt.. ' The Chief Judge, however, made anorder

_an the. Manager of the Tramway Company out: of the money in

: hlS hands to pay to the plamtlﬁ' the sum: of Rs. 20 m respect of

The reference was as. follows

. %1 The plamtlﬁ‘s above named recovered Judgment m ‘this
i Court against the defendants for the sum of Rs, 51:14 payable by .

monthly mstalments of Rs, 2. -

ey 09, Default was made in payment of the mstalments, and on.
'fy’the 9th of December, 1886 there was a balance due to the plamt- .
1ffg, under their decree, of Rs, 20- 2

e g, The! ﬁrst defendant is employed in the Bombay Tramway
,Z\,,~'Qompany, and on the 9th of December the plaintiffs phtained an.
. order (order A) under sectzon 268 of the Code-of Civil Precedure.
C(Act XIVof. 1882) prohlbltmg the Tramway. Company, until the.
- iurther order of this Court; from payingto any. person whomsoever-

.the above sum out.of the salary. due to the defendanb for the month
) -;of November, 1886; '



VoL, XI] BOMBAY SERIE‘ '_ .

ey On ‘the 7t of January, 1887 the plamtlﬁ's obtamed a.
J udge s summons requiring the Manager of the Tramway Com- .
pany to appear before this Court on the 19th of ‘January to show :
cause, if any, Why he-should not pay to the plaintiffs the moneys

‘in his hands. A copy of the summons is annexed, marked B.:
@5, Mr. Roughton appeared for'the- Tramway Company in
‘obedlence to this summons. . He admitted that the company had
the money in their: ‘hands, but' he contended that no: provrsmn
was made in the Code of Civil Procedure for-issuing such’ a sum-
mons after the prohlbltory order, and that the summons itself

_and the order, which it has been the -practice of 'this’ Court to.

- ‘make on the surnmons whén no cause is shown; were ‘ultra vires.
“He further- contended that, if the money wasnot paid"int'o Coinrt
~after service of the prohlbltOry order, the Court could only adopt
“one’ ‘of two courses : either appoint & recelver to coIIect the debt

‘ *or dlrect that this debt be sold: by auctmn. Ll

- ke Smce the passmg “of Act XV of 1882 makmg the vaxl
’Procedure Code’ applicable to-this Court ‘it has been the practrce,

‘when a ‘debt has to be ‘attached, ‘to issue-a prohlbltory order

© under section 268, and, if the, debt is not pmd into Court under

- “clause (c)toi lssue a summons accordmg to the' form Appendlx B ,i

-and; if no cause is shown, to make’an order that the debtor ghall
pay. the decree-holder the amount in his hands, or so much thereof

as shall be sufficient to satrsfy the amount due by the defendant.’

A form - of the order usua.lly made m' such eases ds ennexed,
marked C.- : . ' w ~

‘w7, The proh1b1tory order A is taken from form No. 140 in
the -schedule of forms attached to the- Code.". The: other. forms, B

-and.C, were, I believe;” adopted from torms obtamed from' the
~ office of the Prothonotary of the ngh Court after the passmg of
~ Act XV of 1882, el
- “8, Tbe Enghsh: Supreme Gourt of Judlcature Act, 1875,
. -Order XLV, . 2, “provides for. the attachment. of debts by-an

--order of the Court and directs that ‘ by the same or any subse-.

‘ quent order it may be ordered that the garmshee shall appear

. before.the Court or a Judge or an officer of the Court, as such

J ud e or Court shall appomt, to show ‘cause why he should not pay

TbMﬁl
Gomdn.=

Jouv

) Amon. '
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18870 the. _]uddment eredxtor the debt due from h1m to the _]udgmenb-

,{f-debtor or so- much thereof- ‘as may be suﬁiment to satlsfy the
" judgment-debt” - There is'no similar provision in -the - Civil
ooaomi “Procedure Code, but section 268: of the Code and the: form of

* " prohibitory order (Annex. A) do contemplate the passing of

NTOOLSA‘ N
GOOQ.&L_ :

o JomxN,

f .the opinion of the ngh Court % . ;
- The followmg is the summons above alluded to as summons»B 1

o THE INDIAN LAW REPORTS [VOL xx

a ‘ further order,’ and it appears to me that the Court: cannot

" make this ‘further order ’ without having the parties before it.
g Agam section 267 empowers the Court to summon and examine
B persons as to property liable to be seized in satisfaction of decrees,
-and the issue of the _Judge’s snmmons annexed, ‘marked B, and -

the "inquiry -on: the Summons. may - be consxdered as authorized

o under this section, No form of summons under t}ns section is.
* given in the Code, nor does the section say that the inquiry con-
templated shall be made before the issue of the prohibitory order
. under the next following section. What is the effect.of the order
whmh it has been hitherto the practxce to make on the' Judge 8
summons; when no cause. is shown, is.a dlstmct queshon which
;;' ‘does not now arise. . The contentmn of Mr, Roughton Is that the’

‘Court- has o power to 1ssue the summons B
orderC N e

ake thef

“On hls apphcatron I submxt the questxon he has raised- for.

“ Upon readmor the’ prohlbltory order 1ssued here1 ,and’ dated

N the 9th day of Deeember, 1886, and the return of the barhﬁ' of
_servige thereof, and on; ‘hearing the plamtlﬁ’s 1 do order that- the
N Manager  Bombay Tramway Company, Limited, do appear before
“me at. this Court on the 19th day of January, 1887, at eleven
- o'elock in the forenoon, to show cause, if any “he has, why He.
- should not pay to the plaintiffs the moneys in his hands belong-:
;‘,;’mg to the first defendant, or so much thereof as shall be suﬂiclent_
,.jf.o sa.tzsfy the amount due by the defendants' to: thee plaintiffs
und r the decree her em' RRARE

I vfurther direct that a. copy of thls summons shall be serVed‘

i‘_-"'on the ﬁrst defendant above. named 32
§ The followmrr is the order C e
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I do order that the sald &e., do out of the moneys in his hands

.pay to the plamtlﬁ" the sum of rupees, &c in respect of the decree‘ i

. herein.”

lowemmty for the Tramway Company -—The order C is ultm

vires. We contend that the. Civil Procedure Code gives. the -
Judge no power to make an ordér upon a third party to pay a.
. debt alleged to be due by him to a judgment-debtor. Nor does
it give a Judge power to issue the summons B, calling upon &
~ third party to show cause why he should not pay such a debt. -

Under the Code, the only course open to a decree-holder is to geb
& receiver appointed under sectlon 508 of the Code, and then the .

receiver may recover. the debt

[SARGENT, 0. J.:—Does not that seetmn apply onIy where 4
debt is disputed ?° Here the Tramway Company admlts there 1s ':

& debt due by it to the Judorment-debtor]

" The sectmn ‘does not say 80, We do ‘not admrt we owe the R
money to the Judgment-debtor although we do admit we have -

this money- in our hands. Sectmn 267 is the- only section which

enables the: Court to summon & third - party for’ examination | $
but that is only with reference to. property « hable t0 be se1zed
in satisfaction of the- decree.” A debt due’ by a th1rd paity toa
; Judgment-debtor is not liable to be’ selzed It is attached by .
written order, and section 276" of the Code shows that a-distine-
tion is made between property liable 'to attachment by seizure
and by written order.” Section 267 only apphes Where ‘there is
property liable to actual ; seizure, The Court hasno power, under.
the Code, to mterrogate a person who'i 1s not a ‘party to a'suit, and
ssk” him- about his affairs generally ‘It is clear that summary _
brders to. pay debts can “only be’ made atramst partles to suits. -

ﬁlf it were otherw1se, there’ rmo'ht be great mmstxce done; for &

party against whom such an order is made would have no appeal.
" Section 244 "of-the Code only applies to ‘parties'to suits.* We' -

‘submit there is no power. in the Court to issue the summons B,

or to make the.order C. . Counsel referred to the Enghsh Rules .

5‘453 ‘

“Upon reading the Judge s summons- 1ssued herein dated &c., 88T

--and on proof of service thereof, and on hearing the plaintiff, &e., -
. Goon!a. s

TeoLsA“- -
N SR
Jouw ;-
Axvrom:.



B4 AN'LAW REPORTS. -

= 1337 and Orders, OrcIer XLII Rule 32 and Order XLV and rules

* Poorsi - thereunder P e L : Lo :

T . GooLdt - . U Yot :

e SARGENT, C J ——The questlon we ha.ve to determme is Whether

.o JoHw: |

" - ANTONE, the Small Cause Court has power to issue the summons B or: to
" make the order C. annexed to the reference. This depends upon ‘
‘the " language of certain sections, of the 19th" chapter of the
Civil Procedure Code (Act XIV of 1882), which, by section 23 of
: Act XV of 1882, are: made: apphca.ble to the:Small Cause Court

Sectlon 267 of the ClVll Procedute Gode (Act XIV of 1882),
Whlch is- substantlally the same as sections'219 of Act VIIT of
; 1809 and 267 of the Code of 1877, gives power to the Court to
* summon any person ” it.thinks Tecessary, and “examine lnm in
respect of any property Liable to be’ seized in sat1sfact10n of the
" decree.” Sectxons 268 and 269 show that- seizure - dogs’ not
necessanly mean actual sexzure, and: may mclude such construct- ’
~ive seizure as is prov1ded by the' former of- those sectxons - Nor
|18 there anythmg in section 266 which is clearly in ald of: execu- -‘
" tion requiring that' the summons should necessanly issue -before
) attachment has been eﬁ'ected A

But 1t was- Sald that m a.ny case, the summons should not be
‘m form ‘B; . as. it assumes that under certain clrcumstances an'
- order: mlght be made on the garnishee to. pay. the Judgmenta-
- ereditor, and. there was no seetion correspondmg to. Rule 3
- Qrder XLV.of the Enghsh Judxcature Act, which enables this to
.be done. .. But’ although there is, no- section expressly, provxdmg
- for it, clause (a) of section 268 1mp11es that the Court may make
Can order for payment of the debt which the garmshee is to obey,
“and- by the- long-esta.bhshed practice of this. Court ever sinee
'f'Act VIIL- of 1859 came into force this has been held to Justlfy
an order for payment to the Judgment-credxtor, when- the - ‘garni. -
"shee admits the debt to some amount, or does not deny the debt
m toto. - ‘As the sectmns of the Code are—-to use the Ianguaue of
Chlef Baron Pollock in’ Pochm Y Dumombe“)—susceptlble oﬁ -
this mterpretatlon, which has been put upon. them by long usage
 the Court will-not. dlsturb tha.t constructmn. S

(1) l H. & N., 842, at pp 856 7
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We ‘think, therefore, that an’ order for ‘payment may be made | 188T.1
on & garnishee under the above cxrcumstances. IE, however, the Tool.sL
garnishee denies the debt, there is no other course .open to the
judgment-creditor than to have it sold, or to. have & receiver -
appointed under section 503. Subject to these: remarks we see-
no objection: elther to the summons B or. the order C.;

 Attorneys for the Bombay Tramway Company —-Messrs. Tobm
and Rougkton. )

prPE‘LLATE' c'IV'IL‘: g

W
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Bq/'ore 8Sir Oharles Sargent, Kt C'hwf Justzce, zmd Mr. J'mttc e Ndmibkdz' Hamld:

KA'NE BA’BLE, (ORIGINAL PLAINTIFF), APPELLANT, v. ANTA’JI GANGA: - 1886, 3
DHARLND OrnERs,(0R1GINAL DEFENDANTS Nos. 11, 12 AND 13),Rmsroxnnme » -Decmbﬂ‘ 22, v

Limitation Acts XIV of 1859, Clause.13 of Section 1, IX of 187Y, Art. 127, and X V',
Jof 1877, Art; 127 —Joint famtly—-Pamtzon-—Olmm by absent member~ddverse ..
possesswn——Excla.nm—-Partmpatwn in profits of joint property-—-Paymmt—- ‘
" Occasional residence of wife of absent member mth;omtfumdy e 5»
The plamtdf and hls four brothers (Gé.ne, Shwe R4m4, and Baﬂe) were members

of a joint Hindn fa,mlly The' only one of them who lived at ‘home was Shive, -,

-In 1854 the family property, which- had been mortgaged .was redeemed’ hy the '

brothers; and after redemption it was placed under the ‘management of Shive by

_ -the eldest brother, Géne. - Subseguently,’ ‘two, of thebrothers’ died while absent

- from the vﬂlage “andthe plaintiff, who was twenty years of age in 1854, Jmned 5

the army in 1855, He did not return until 1876 ; but,’ durmg the mterval his wife: -

“used occa.smna.lly to visit: her husband’s native place, and: dunng “these vxsxtl

reslded in the family house ‘with Shive and Géne. “Ins 1872 Gane d1ed ;f -

The plamtaﬂ" alleged tha.t in. 1876 he demanded ius share, but Wa.s refused.
1883 De filed this suit for partition, ,_" T ' co

Tt was contended that the right. of the ‘plaintiff ‘had become barred by the
Limitation Act XIV of 1859, and was not revived by Act XV of 1877, whlch wu: i
in force at the date the suit was brought. e

« The Court of first instance a.warded the plaintiffs claim. . 'On appeal,‘the Assxst.-
ant J udge reversed the decree of the Court below, holdmg that under clause 13
. of section 1 of the lelta.tmn Act XIV* of 1859 the plamtxﬁ' had Tost his nght
to sue, and that such right conld ot he revwed by the passing of the subsequent
Lxmxtatxon Acts IX of 1871 and XV of 1877.- He was of opinion that the fact
that the plaintiffs wife ¢ hai’ put up at thve s house for a few days, xi it were a:
fa.ct dld not help the plamtlﬁ”s txtle.” .

L% Second Appeal No. 400 of 1884

g
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