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Bq/‘ore Mr. Justzce Ja.rdme.

LIMJT NOWROJT BANAJL, (Pratsmrss), s, BAPUIT RUTTONII . f ‘~t1és'7';";"j'
C o I:IMBUWALLA AND OTHERS, (DEFENDANTS). T Febmary%

Charity— Wle—Bequest to charity J—-Publw chamty—-’!’msts afectmg lcmd—-Peme-
tuzty——Parsz religious ceremonies: bdj roxgdr, mmngdm, yezdshnz, ghambar,
and dosld —Civil Procedure Code.(Act X1 qu 1882), Sec. 527. .

A Pérsi by his will directed that the income arising from a one-thlrd share ot'

a bungalow in Bombay, to which he was -entitled, should be devoted in perpetuxty

“to ¢ the performance of the bdj rozgdr ceremonies and the consecration of the -

nirangdin and the recitation of the yezdshni and the annual ghambdr and dosld -

ceremonies.” He further directed that the said share should not be sold or. mort-

. gaged. Evidence was given, which showed that the above-mentioned rehgrous

ceremonies were performed among Pérsis rather Wlth a view to the pnvate
advantage of 1nd1v1duals than for.the pubhc benefit..

-Held, that the trusts of the will were void, and that the dxrectmn, tha.t the :
pmperty should not be sold was invalid, L Colea s .

CASE stated under sectmn 527 of the ClVll Procedure Code v
(Act X1y of 1882). . L :

R One Nowrop Curset]l lebuwalla, a Pars1 1nha,b1tant of
Bombay, died on the 30th June, 1857, havmg prewously thereto
 made his will in the GuJarathl language whereby he appomted
his son, Ruttonji Nowroji, and his brother, Hormasji Cursetji, his- -

" executors. The said will was duly proved in the Supreme. Court
of Judicature at Bombay on the 28rd’ @eptember 1857, by. the
said Ruttonji Nowroji’ ‘and ‘administration of -all and: smgular
the - goods, chattels, rights, and credits of the said deceased was ™
committed to the said Ruttonji. Nowrop reserving the right of
the said Hormasji Cursetji to come ‘in and apply for the like ;’
probate. - The .Smd,Hormagr hes s smee duly renounoed .su_c’h' :
right. R U BT S

“2, The said NOWI‘O_]I Cursetp dled possessed o'f com1derable
b ’ property, "Inoveable and nnmoveable, mcludmg an undivided
* one-third share of a b'umgalow situate ab Khetvadi, in- Bombay
- The clauses in the saud Wﬂl relatmg to the sald bwngalow are
. 88 follows ‘

2.

o - *Suit No._l_r}_of 1387.{'}'_
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o « The thlrteenth artlc]e is this: <1 have 'avbwngalow 51tuated
at Khetvadl, my - bungalow compnsmg three shares, of which
- one share belongs t6 me, and one share belonds to. my. .own .son,

Bhéi Ruttonji, and one share’ belongs to my brother, Hormas_]l

- % The fourteenth article is this:’ ‘My bungalow ‘situate ab
Khetvadi has been perpetually set apart for chanty purposes

- (dharmkhdta). . As to that, my son, Bhéi Ruttonji, and my brother,

Hormasji, shall conduct all the affairs respecting the performance
of the bdj rozgdr ceremonies and the consecration of the nirangdin

- and the recltatlon of the yemshm and the annual glzambaﬂ- and
dosld ceremonies.’ : o .

¢« The ﬁfteenth artlcle is thls o The (landed) estate ,» dngalow

_ “Sltuated in Khetvadl, mentionied in the: foregomg fourteenth

'. _artlcle, shall not be* sold or mortgaged by any' Lone } Whoever
,’:;: _advances money on this- bungalow shall lose the sam ;

“, «3,:s By the seventeenth clause of - the sa1d vnll the testator

B d1reeted that the said Ruttonji Nowroji should be the heu- to all
-~ his property; and by the nineteenth clause he. directed: that after

» "the ‘death .of the said Ruttonp the sald property should belong
i"{‘to his ﬁve sons in equal proportlons =

' “4 The ‘said Nowroy Cursety left h1m surv1 mg “his sa.ld'

son Ruttonji and five sons of. the said Ruttonp viz., Bomanji
- Ruttonji Limbuw4lld, the defendant Bapuji, Cowa.sp Rustomji,
" and Nusserwénji, who has been adJudUed a lunatlc, and he com-

'mlttee of Whoee estate and eﬁ'ects 1s the pla1nt1

o s 5 By an mdenture bearmg date the 9th day of J une 1880

‘ the said Bomanji Ruttonji released in favoir of the said Ruttonp
. j"'Nowro'p and his other sons all his clamls and” demands to, or in,
., the' moveable or immoveable estate of the sald Nowroy Cureetp

S or of the said’ RuttonJl Nowroy lebuwélla

g, After the dea,th of the sald N 0W1‘Q]l Curset_p a s1xth son,

:.“'i the defendant Nowroji, was horn to the  said Rutton.ll Nowroji.
" Tt was agreed by the defendants, Bépuy, bowaqy, and Rustomji
+:and the said Nusserwanji that the defendant Nowrop should
" share. equally Wlth them 1n the estate of the sa1d Nowrop

: }Curset_]x
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1884, whereby he appointed his wife, the defendant Pirozbii,

“and the defendant Bapuji his executrix and executor ; probate of

the sdid will was granted to the sald executnx and executor -on .
the 30th January, 1880 _ R

48 The seventh clause of the sald w1ll is as follows

¢ ¢T hereby direct as - follows —My father,’ Nowrop CursetJl' :
Limbuwiéll4, by his own will has set apart his own personal one-
third share ‘in the bungalow at Khetvédi bearing the present -
assessment No. 28 and the Collector’s No. 538 for the purpose -

3

e The sa1d Ruttonp Nowro_]l d1ed on the 8th’ November, = 18877

1884, having duly made his last will, dated the 7th January.

* NowroJr '

Lo
Bwux

Birm

Rtm'ex.xt o
Lmnuwur.&, :

of performing’ in our house the commemorative bdj rozgdsr

ceremonies and certain other ceremonies on the days fixed for

the praise of the holy frohdr (spirit). My executors are to cause ‘
the above-méntioned ceremonies to be performed out of the in- .
come of the said one-third share, and are t6 do such.acts as may

be propcr to be. done, so that thereby the entlre object of the- 7

said will may. be accomphshed g

€9, The’ plamtlﬁ' as such commlttee as aforesmd and the -
defendants, Bdpuji, Cowasp, RUS{?OIDJI, and Nowroji, contend that'
the devise of the said one-third share in the said Khetvadl house

by the said will of the said Nowroy Cursetp is v01d as bemg in: ",

perpetuity, and not for a charitable use ; that the direction in the -+

said will, that the said house should. not be sold is also v01d and E

the plaintiff, as such committee as aforeeald and the defendants,

Bapuji, Cowasji, Rustomp and NOWI‘Q]I are ent1tled to such one-. -

' thlrd share in equal prbportmns

10, The Advocate’ Gen
present case as representmg the sald chanty if vahdly created

- “11. The questwns f01 the opmlon of thls Honourable Court g

are i~ .

“(1 ) Whether the trusts declared by the sa,ld w1ll of the sald. :

of Bombay JOInS in statmo" the ‘;

) Nowrop CursetJl lebuwélla, ‘with reference to the- one-third -

* share of the said bungalow at Khetvadl, are legal and valid

trusts, or whether any and Whlch of such tlusts are or is legal

and va,hd e
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" Bépuji, Cowasji, Rustom.]l, and Nowroji.

o ©«13. In the event of this Honourable Court dec1d1n0" that the 3
- sald trusts are nob void, and that the said one-third share cannot

’”;;LTHE INDIAN LAW REPORTS [VOL xx’

e (2) Whether the trusts thereby declared or any and whlch
of such trusts, are or 1s v01d ; :

e (8) Whether the d1reet1on conta,med in the sald W111 that _
the sald bungalow should not be sold, is or is not bmdmg :

“ (4) Whether the pla,mtxﬁ' as such eomrmttee as aforesa.ld
and the defendants, Bépuji, Cowasji, Rustomji, and Nowrng, are

‘now lawfully entltled to the said one-thlrd share in the saxd ‘

house. ', r
12, In the event of thxs Honourable Coult decxdmg that the

: sa.ld trusts_are void, and t_ha,t the said one-third share can be sold-

freed from such trusts; or any of them, and that the plaintiff, as

 such committee as aforesaid, and the defendants, Bapuji, Cowasji,

Rustomji, and Nowroji, are - -entitled thereto, it is agreed that the

 said-one third share shall be sold by the plaintiff and the defend--
“ants other than the Advocate General of Bombay or such of the
- said ‘persons as may be necessary parties to such-sale, and the
 1iet proceeds of such sale divided in equal proportxonsbetweeh ,

the plaintiff, as such commlttee as aforesaid, and the- defendants

be sold freed from the said trusts, or from : any of them, the sane-

- tion of this Honourable Court is desired to a sale of the one-
" third shareab the same time as the sale of the rest of the said _'
}bungalow “The plaintiff and defendants, other than the - Advo:"
~cate General, undertake that the net proceeds of the salé of the
~said one-third share should be mvested in Government paper
~.and the income thereof applied in and upon the sald trusts, or
‘j'such of them as are Vahd ' S :

« 14s It is agreed that the costs of all part1es to th1s case to ,
e taxed as between attorney and client shall be pa1d out of the;;
: estate of Nowroy Curset31 lebuwé,llé ST »

Lzmg for the pla1nt1ﬁ' —-Where trusts in perpetmty of th1s kmd

"i:a,ﬁ'ect land, the test of their vahdlty is whether they are for pubhc
'chantable and beneﬁcml ohjects ‘The trusts in this case are.not
ffor pubhc chantable obJects They are merely for private : bene-,d
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'_(3)2Hyde, 6. e
(W2 Beng. L. 1., 0. J. C 148. . Framji, p. 212 ; Gazetteer, 271, note,

ﬁt and are, therefore, not vahd The law as to perpetultles is
laid down in Ygap Chealh Neo v. Ong Cheng Neo': see also Fatmd
Bibi’'s Uase®, where the trust was held to be for a public charity ;-

Das Mercesv Cones® ; Andrews v. Joal»zm(‘*) As to the Pérsi
ceremonies, in reference to which the proposed trusts were -to
be established, counsel referred to the History of the Pérsis by

Dosabhéu Fréamji, pp.. 165, 212 ; Essays on " the Sacred Langua.ge,;
' Wntmrrs, and Religion of the Pérsis, by Martin Haug, (Triibner) ®),
pp. 224-225, p. 318, p. 400, note, p. 403 ; the Bonibay. ‘Gazetteer, -
Vol. XIIL, p. 271.  He contended that ,th’ese ceremonies Weré- all_.

for private benefit. S
. Macpheo son (Actmcr Advocate General) for the defendants e

. Oral ev1dence was glven as to the nature of the above- Iqen-
tloned ceremonies. : ' ‘

" JARDINE, J.:~—The one-third share of the bunga low ab Khetvédl

in Bombay, was set apart by the testator, who died on the. 30th '

June, 1857, for the performance of the ceremomes called - “bdj

rozgdr, nirangdin,yezdshni, and the annual ceremonies called gham-
bdr and dosld®,.- The head pmest Jivanji'J amshedJl Modi, has

deposed that- muiftacl a word derived from the Sanskrit, means -
the same as dosld, and that all.these ceremonies, except muktdd,; B

which is celebrated for the benefit of the dead alone, are performed

for the living as well as the dead. Exceptmo' the .ghambdrs, in .
which. the P4rsi commumty sometimes has a . share, ‘though " not
always these ceremonies are, accordmg to the Wltness performed

for the advantage or comfort of prlvate 1nd1v1duals only

The bag 'rozgom ceremomes are perfmmed on the fourth tenth .f
and thirtieth days after a death, and each subsequent month fora
year or longer ; and, according to ‘this priest, they are. meant to- .
induce the frohdrs, or. guardlan splrlts of -the ‘dead, to continue .
thelr good ofﬁces to the hvm and also to show that the ln mg :

' by Martm Hmug (Trubner) .
- (8): Dogld ceremony is same as muktads
- see History” of the. Pérsis by Dosibhat

(O L R, GPC 381.
@ LLR, GBom seep 50

- (5) Essays on the Sacred- Language, Vol XIII,
Writings,-'a_r?d Religion of the Plaﬁrgis,'_:' -

o
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e ha,ve not forwotten the dead Accordmg to Dr Haug (Essays, 2nd;
Lowr Edition), these frohdrs were originally the departed souls of ances-
. Ngxﬁ?  tors; comparable to the pitrds of the Brahmins and the manes ‘of the

B Birsy:: Romans.. Now they- are regarded as guardmn angels, each bemg

RorroNt of the good creation having one.
Lmnuw.im.&

The yezdshni or, as Dr. Ha,ug spells 1t in GuJarathl, z;ashne

. -ceremony is part of ‘the bdj roz. Bdj appears to'be a recitation
(Essay, 403). The 'ijashne comes from a root meaning to worship
by means of sacrifices and prayers. It ‘is described by Dr. Haug
(pp.-139; 281, and’ 394) *Tts connection with Brahminical cere-
monies is explained-: as ‘performed by the Pérsi priests now-a-
days, it contains, according to the learned author, all the elements
“which . constitute” the different parts. of the jyotishfoma, cycle
of sacrifices, the prototype of all the soma sacrifices. The yama
is- recited; and prayers.are-said. . The head priest deposes ‘that; at

) the qkambm s, prayers are remted for - the living - and dead, and
* sometimes feastmg takes place. . These ' gahrmbars, as Dr. Haug
calls them; are feasts marking the seasons, ‘held six times a-year,

. each lasting five days, in which afrin gans or blessmos are Tecited
~over a meal, and an angel, or deceased spmt is invited. :: The

~meal is provxded in hlS honour and eaten by those present (pp 224
' and 408). . :

. The mul:tad or ﬁ v olmycm days (pp 129) occm a.t the end of

'l. the Parsi year, and are oceupied with ceremonies held in tender

and: religious memory of the dead. - They are descmbed at p 212f '
of Mr. Dosabhdi Frimji’s Hlstory of the Pérsis. .

- The head pnest has stated that, after . the. thlrd da,y, the soul :
of ‘the dead receives no spiritual “benefit from these different .
?'_ceremonles But the Pérsis consider: their dead friends to be
" ‘consoled by the remembrance of the hvmg, the other advantages s
of these ceremonies seem to ‘consist 'in the. propltmtlon of these

: frohars, or cruardxan sp1r1ts, who, accordmo* to Dr, Haug, are eaeh
< & kind of prototype of some person, to e compared w1th the :
**ideas” of Plato. They are believed to comfort and protect the -
E .hvmg, if prop1t1ated ~The ndr cmgdm is. descnbed by the head

* priest as the consecrated use of:the urine of a sacred Whlte bull;
Whmh is kept by the commumty here Th1s product is apphed
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ceremony is described by Dr. Haug (pp 241 and 285), who states
‘that: the. custom has’ descended from .the most ancient times; -
when a purifying and highly medicinal influence was asecribed to
the fluid in question. . The wirangdin requires a formal . jjashne

with fiome, (p. 400). It is intended, says Dr. Haug, for the remo-.

val of any impurity whatever ; it lasts nine days, and is chiefly
practised by priests. According to the prlest the hvmg as Well
as the dead benefit thereby R g G

" The words of the will, as I undexstand them, pomt to beneflts
‘not. open to all the Pérsi community ; and from the ev1dence of
‘the prlest and the reference made to.Dr. Haugs learned essays,

I come to the opinion that the’ ‘benefits - which, accordmg to the
- belief of the Parsis, result from -the ceremomes specified, ‘are

consolatmn to the spirits of certain dead.persons and .comfort

vto certain living persons aﬂ'orded by certam of the frokars or
protobypes of the dead. - S . S

“In approa,chmg the questlon of Iaw, I take as authomtzes the »
" cases that have been cited— Yeap Cheah Neo v. Ong Cheng Neo®
and Fitmd Bibiv. The Advocate Gmeml of Bombay @, The object -
“of the rule agamst perpetu1t1es is, as stated by their lordships -
of the Judicial Committee, to prevent the mischief of making -
property inalienable, unless for objects whlch are in some way -
useful or beneficial to the commumty An exceptlon is made, '
-also on grounds of pubhc pohcy, in favour of glfts for - purposes ’
" useful and beneficial to the public, and wh1ch ina Wlde sense of ‘

the word are called “ chantable uses.’

In the present case, I am of opmlon that nexther the consola-v-h

~ tion- of the dead mor the propltlatlon of the Jrohdrs is a genera]
public use.  The first obJect bears some analogy to the purpose:
of the dedlcatlon of the Sow Chong house in the case of the devise |
‘with which their lordshlps ‘dealt.” Their lordshlps observation
appears applicable to Pérsis in Bombay ““In this respect a

‘'pious Chinese is in: premsely the same condltmn as a Roman'

Catholie, who has devised property for, masses for the dead, and

as the Chrlstlan of any church Who may have devxsed property'

(1)L.R 6P, C., 381, o (2)1 LR -6 Bom., 2.
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ST to mamtam the tombs of deceased relatwes. " The other obJect
" Lowr,  viz, the acqulrmg, by a few. prlvate persons, of ‘benefits through 8

. Ngxx‘ﬁ‘_ thie protection of the ‘frohdrs seems to me to.resemble a, .gift to 2 -
BA?;.’UJI . Prlvate company, and, therefore; not a gift toa chantable use—"

< Rorrowat - Cocks v. Manners®; ; Attorney General v. Haberdaskers Gompany‘” :
. LI,MBU‘_“LLA .On the present questlon which arises under section 527 of the Civil
- Procedure Code in a case stated, there has been no-conflict, the

- parties belno of ‘accord that the dev1se is void, and the. Advocate

~Qeneral, as representmo* the chamty, Ieavmg them in. the hands
sof the Oourt i ~ -

v For the reasons g1ven, 1 ﬁnd that the trusts declared Wlth
reference to the one-third share of the bungalow at Khetvédl are

; v01d and that the direction in the will, that it should not be sold,
" is'not valid, nor b1nd1ng, and that the: plamtlﬁ' as’ comm1ttee of :
the lunatié, and the first four defendants are lawfu]ly entitled to
the said one-third shave. ' The decree will 5o declare; and Wln'
- incorporate the - substance of- clause 12 of th - cas vstated and
clause 14 thereof as to costs. - - '

Attorneys for the plalntlﬁ's '——Messrs. W adm omcl Ghandy.,

T' _-»‘_

(1)L R, 12Eq 574 (2)1My.&K.,420.:._

ﬁ";OBiGINAL'- .“c‘xvm;t:

Before Szr C}Laﬂcs Sm gent K1, Uheqf Justwe, and Mr. Justzce Baylcy

1887, TOOLSA GOOLAL axp OftERs, (PLAINTIFFS), 2 JOHN ANTONE
o Mareh 11-18, . - L .. AND Anomnn, (Dnrnmxmrs)*‘< Co

'I‘HE BOMBAY TRAMWAY COMPAN Y, LIMITED APPLICANT

E’xecutwn——Practzce-—GamLshee-—-Attachment ya yudgment-credztor qf a delit due
4 to judgment-debtor by a third. party—Order upon third party to pay, where

v"debt admztted——Pz ocedure where existence of debt not admztted—(hml Procedure
Code (XI v of 1882) Secs. 267--268, 503.: i .

When a. debt alleged to be due by a thxrd party to - & Judgme‘ﬁt debtor‘has

,;.been attached by the ]ud gment-creditor, the Court ‘may, under section 268 of the '
- Civil® Procedure Code (Act XIV of. 1882), make an order upon the ga.rmshee for -~
" the payment of such debt to the Judgmentcredwor in ca.se the former . admits 1t
~to be due, or for so much as he a.drmts ta.be due to the ]udgment debtor Where -

* Suxt No 25761 of 1884
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