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'the pet1t1on was sent by the aceused —— himself threatened, . 1887.
’and was not “interested” in the person threatened. It appears, . Quiex - -
rtherefore that the act mtended and done by the accused lacked E““’ RESS .
can essentlal element of the offence of committing eriminal intimi- Bflwﬁxw .‘
" dation as dofined in section 503 ‘of the Indian Pensl Code (Act T
XLV of 1860). But it does not follow that the accused could still
) .‘be legally convicted of an attempt. to .commit that offence. . It

s ‘possible- to - attempt to commit an 1mpossﬂole theft, and so .

“offend against the- Code, because theft is itself an offence agamst
. the Code, and may, therefore, be attempted within the meaning
of the: Code.. But no eriminal ‘liability can be incurred under
the Code by an atbempt to do an act, which, if done, would not

" bean offence agamst the Code. In the present case, therefore, if
~ the aceused was not guilty of committing criminal intimidation,

because the act intended and done by . him lacked an mgredlent
" of that offence, he could not be guilty of the attempt of which

- he hag been convicted. The conviction and sentence must;
therefore, be reversed. - e IR R

_ ,C’onviqtion__andfsente-‘nqe veversed,
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RA'VIT VINA'YAKRA'V JAGGANNATH SHANKARSETT, ' jee7.
- (PLAINTIFY), v, LAKSHMIBA'L ‘Winow or VINA'YAKRA'V .~ February 14 -
o JAGGA.NNATH SHANKARSE’lT (DEFENDANT)* T

Adopmon-—Adoptzon amony Bmhmmw—-l)awadnya caste——Adoplwn by untamured .

* widow—Ceremondes cssential ‘to adoption—Hfect of conflicting opmzons among’
Shdstris as to. validity of adoptzon—-Estappd——Adoptmg widow . estopped JSrom
denying validity of adoptzon-——i}uzdence—austom of caste——Opmwn of caste expressed .

. at meeting—Inkeritance-—Effert of adoption—Inheritance of adopted son—Widow

. divested of estate—Conditional adoptum —Agreement at tzme qf adaptzon aﬂ'ectmg

" rights of adoyted san. ,‘;5«'" e S . L .

- The defendant’s’ husband V dled mtestate in 1873 leavmg hlS Wldow, (the de-

fendant), and a son, B., him surviving. - A posthumons son, R., was subsequently'

born to him, who died an infant aged four months, - B. died in July, 1877, aged

seven years, . The plaintiff a.]leged ‘that on the 18th April, 1878, the defendant

adopted him as the hen‘ of her hushand, V., and on the same date ma.de an agree#

e Suit No 405 of 1886,

¥

B 1891



882 -
1887. -
Rivr -
VINAYAKRAY
. JAGGANNATH
SHANK ARSETT

. 'S
" TARSHMIBAL -

THE INDIAN.LAW REPORTS. - {VOL X[

‘ment thh hxs (the plamtlﬁ"s) natural fa.ther, whereby he.was. depnved of ,the:.f
immediate rights in the estate of the’ said V., to. whlch he -became entxtled by-:f
reaxon of his adoption. The a.greement was in the followmg terms :— ‘

s Memorandum of agreement made thig 18th day of April in the Chr:stxan yea.r K
1878 between Béllrishna Ganobé4, of Bombay, Hindu inhabitant, of the one part;
and Lakshmibai, widow of Vindyakriv J agganné.th Shankarsett, also of Bomba.y,"l‘
Hindu inhabitant, of the other part. Whereas the said Vindyakrdv Jaggannithiji
Shankarsett died intestate at Bombay on or about the 5th day of October, 1873,
leaving him surviving the said Lakshmibi as his only widow, a son named
Bhowsnishankar alias B4lls 84heb, who was born during hislife-time, and ariother
son, named Rav Siheb, who was borii after his death, as his only heirs and legal
representa.twes hini surviving.- ”And whereas the said R4v Sdheb died while he wag
an infant, and the said Bhowénishankar died at the-age of seven, lea.vmg the said
Lakshmibai, his mother, as his only heir and legal representative him surviving ; ‘and
whereas the said Lakshmibai, widow, is desirous of adopting a son as heir to herf
said husband, and has requested the said Balershna. Ganobé to allow her to adopt

- one of his song, named Sitdr4ém Balkrishna, who has now attained the age.of eleven’

years, on the terms and condltlons heremafter mentioned, thch the said Bal-
krishna Ganobs has agreed to do. Now these’ presents witness that, in pursuance,f
" of the said a.greement and in eonsideration of the premises, the said Balkrishna' .
Ganobs has agreed to give, and the said Lakshmib4i has agreed to accept in adop-
tion the said Sit4rdm Bé.lknshna, on the express terms and condltxons followmg.r.
 that-is to say 1— : -

«L, That the said Lakshmlbél, wxdow,shall have durmg her hfe tlme, both beforey‘
“and after the -said Sitdrim Bélkrishna has attained his majority, absolute power
‘and control over the whole-of the 1m1noveable and moveable property, estate, and

- effects so inherited by her as the helr and surviving legal personal. representatwe'

- of Bhowémshanka.l Vingy4kriv, as -aforesaid; and shall be at liberty 1o deal with
- and manage the same according td her’ own shsolute discretion, as she may, in-the.
exercxse of such dlscrehon, deem most advantageous to the estate, -

' “II "The said. Lakshmxbél, WldDW,. shall and Wﬂl dnrmg her llfe prowde the.’

’ sa,ld Sitdrdm Balkrishna with lodging, food; clothes, medical attendance, and all

other necessarxes and will generally maintain and educate him.at her own expense

: in a manner suitable to the position of his- fa.mlly, and will get him married -and

perform the usual ceremonies on his marriage at her own expense as aforesald in a
anner sultable %o the posmon and respectabﬂxty of the said famﬂy. N

'. $41TL,.. Thab after the death of the. said. Lakshmxbéx, w1dow, tHe- said. Sxtérém
: é,lknslma, his heirs, and legal representahves will be entitled to inherit for his and

their own absolute use and benefit all the moveable and. immoveable property,

estate. and effecta of Whlch the said La,kshmlbél, WldOW, ;sha,ll be ppssessed at i;he
txme of her death ’,f‘ s ” ' 3

- $¢IVy. That. the terms and conditions’ speclﬁed -and contamed in cl auses T and
.11 and III of. thxs agreement shall have full eﬁ’ect and be considered as valid and

N _operative in every respect, any- provxslon of law or ”the Hindn Shastra to the

contrary notw 1thstandmg » o
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B The plamhﬁ' alle«ed that smce he had at’camed ma;onty he had a,lways
) repudlated the vallchty of the agreement as aﬁ'ectmg lns rlghts in any way.

< 1887;
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The pla,mhff also wlleged that on. the Dasscwa day of 1883 the defendant assem- JAGGANNATH ©.

r’bled her friends:and relatlves, and in 'view of the approaching ma;onty of the

_plamhﬂ' which he attained on the 14tk December, 1883, announced her intention Ta KéHMIB AI. o
" of ‘making over to him all the estate of her deceased husband Vs and that she ’

"thereupon renounced and: waived all the benefits which she had: tned to retain
for herself by the arrreement of the 18th Apnl '1878, and expressed her mtentwn

to devote herself to a rehglous‘hfe ‘The plaintiff complained that, recently, the

defendant had begun to interfere in the management of the estate, and that she

SHANKARSE’I‘I‘

had alleged that the plaintif’s adoption was invalid on the ground that her (the :”
defendant’s) head had not been ‘shaved at the time of the adoption, and had
threatened that she weuld proceed to.adopt a'son and ruin the plaintiff. He

prayed for a declaration that he was the va.hdly adopted son of, and entitled to

. the property which formerly belonged to, V., and that. the defendant was only ..

~ - entitled to maintenance ; that the agreement of ‘the 18th April, 1878, was invalid ;

‘or, in any event, that the defendant had: given to the p‘amtlﬂ' all rlghts to which

" she mlght ha,ve been entxtled under the szud agreement &e. .

The defenda.nt admxtted that she had performed certam ceremonies which she .

mtended to be an adoption of the plamtlﬁ' ag son of V.; but she alleged that at

the time of the said adoption she, had not, nor had she since, undergone tonsure ;'

- and that accordmc' %o the custom of the Daivadnya community, to which she and‘
the’ plaintiff belonged, a widow could not adopt ‘until ‘her head had undergone
tonsure, * She also stated. that. the majority of her ca,ste had declared the said *
adoption to be invalid, and she submitted the question, as to its validity, to the’

__Court. " With regard to the agreement of the 18th April, 1878, she contended that -

. if the- adoption was valid, the. p}a,}ntlﬂ' was bound. by the terms and conditions

- contained therein, as she would not, except upon those terms and condifions; have :
adopted him, . She. further contended that on the death of her husband, V., his o

. *gOns, B. and R., become entltled to hls estate, aud that upon the death of B., who
wa.s the survivor. of ‘nhe saxd. two 8008, she succeeded to the estate as helress o

toB.,.,\.,p T

Heild, that the a.doptxon of the plalntlﬁ' was a va,hd adoptmn Fr'm‘m“ the evi. .
dence it appeared that the requzsxte religious . coremonies had been  performed, -
Before the defendant took:part in.them, Shdstris were consulted as to whether .
the defendanb while untonsured could properly do’ so, and .on makmg ‘certain- -
expxa.tory gifts she was pronouneed competent. - Under such circumstances thev -

Court could not hold her to he mcompetent Even if. -other - Shdsms were of ‘a"

¢ different 0p1mon, a Civil Court could not dec1de between conﬂlctmg oplmons upon
- such a questlon of ecclesmstleal ethuette B

“Ifan a.doptxon be performed with a.l x'eqmsxte mtes, W:bh the assxstance of ’
pnests, and in accordance with the Oplmons of Slwiams, the Court will uphold it,

ven against the opxmons of other Slbasm.s expressmg or* entertammg contrary :

views. ..

;-
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Qua:re—-whether an. a.doptxon is vahd among Brahmans thhout the perfor
- anee of the essennal religious ceremonies.

Held a.lso, that the defendant was estopped from dcnymg the va,lxdlty of. the .
plamtxﬁ’s adoption. She had taken the plaintiff in adoption, brought him up,
and married him as the adopted son of her husband, and had put herself forward -
as his mother, She could not now; when the plaintiff might have lost all right N

in his natural family, assert that she had not validly adopted him, =, .-

3,

For the purpose of proving that by the custom and in the opinion of the Dawad-;
nya caste an_ adoption by an untonsured widow was invalid, evy,dence was ten- .

- dered to the following effect :—(1) that there had been many instances of adoptldn
‘ in the caste, and in every such case the adopting mother had undergone ‘tonsure, -
and that there had been no instance the other way; (2) that the caste was divided.

in opinion as to the validity of the adoption, but that at a meeting of the caste it was

declared by a large majority that the adoption was invalid. The Court refused:';
to allow such evidence to be called, holding that it would merely prove what the
Court, in the absence of evidence to the contrary, wonld assume to be the case, ..

iz, that the widows of the caste usually or invariably followed the dictates of the . v

Hindu ceremonial or religious law, which -ordains that widows shall shave their s
heads, and that it would prove nothing more ; and with regard to the opinion.of the -
caste,” that such opinion, even if expressed by a majority at a caste meeting, as it
»would not of course be binding upon the (‘ourt ought not to affect its ]udgment v

" Held, also, (following Jamndbdi'v. Rauhun(l(l)) that the defendant by adoptmg" .
the plaintiff divested herself of the estate of V., to which she had succeeded on the

" death of B.,and that the plamtlff upon his adoptxon became entxtled to the pro- -
) perty. .

" Held, that the eﬂ'ect of the agreement of the 18th Apnl 1878, was fo- give the K

"defendant the beneficial ownership of the estate for her life, with the largest pos- '
- gible discretionary powers of manavement sub]ect to the duty of mamtammg and;
v educatmg the plamtxﬂ’ R : .

Held, also, (followmg Chitho v. Jdnlz(2) ) that the agreement was vahd and:
- bmdm'r on the plaintiff, and that the defendant had not Walved the benefits to whlch
. she'was entitled under its prov1smns C o P -

R

' SUIT by an adopted son avamst hlS adoptwe mother.

(1)1 L K 7Bom 225. : }(2) 11 Bom HC Ifep., 1.;9

. The plamt stated that the defendant’s husband Vme’myakré,v'
oJ aggannéuth Shankarsett, ‘was_ the only son of one Jag gannath

- Shankarsett, who, dled in J uly; 1865, having by hlS will appomted'
:’hlS said son his sole _executor and ‘residuary dev1see &nd legatee. .
'Probate of h1s Wﬂl Was trlanted on the 4th October, 1863._ s
‘ The said Vméuyaklé,v Jag gannéth died in October, 1873 1ntes-

«;tate w1thout havmg fully admlmstered the estate of. h1s falther,‘

~d
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and lea,v1n0' h1s W1dow, (the defendzmt) a son, Bhowamshenkar,
and & posthumous son, Révji, him surviving. Rdvji died an-

'mfa,nt arred five inonths not- havmor boen tonaured or marrled
" on the lst November 1874.4 o '

: Bhowémshankar dled on. the 28th July, 1877 aored seven
- yea1s SECRRRRS : '

* The plamt furthel alleO‘ed that on. the 18th Apnl 1878 the

*defendant adopted the plalntlff as” heir to the said Vindyakrdv -

/Jaagannath Shankalsett and - made an. aoreement W1th the.
- natural father: of the - plaintiff, of the same date,: Whereby the:

" defendant and the plaintiff’s said father affected.to deprive the. -
“ plaintiff of the rights in the ‘estate .of the said Vmayakrav
- Jagganndth Shankarsett to which, he, (the pla1nt1ﬁ)), became en-_

ﬂ tltled by reason of his- adoptlon The agreement was as follows :—

oL Memomndum “of acrreement made this 18th day of Apul in’
“the. Christian year 1878, between Bélkmshna, Ganoba, of Bom-v
bay, Hindu 1nhab1tant of . the one part, and ‘Lakshmibdi, W1d0W
- of Vméyekrav Jagganneth Shankarsett, also of Bombay, Hindu -
> inhabitant,. of the. other ‘part. -“Whereas the. said: Vmayakrav X

J a,frgannathy Shankarsett died intestate at Bombay on or - about

~the 5th day of October, 1873, lea,vmg him surviving the said
" Lakshmibéi, as. Ins only widow, a son named’ Bhowamshankar \
: alms ‘Balla Saheb Who WELS ‘born. durmg his 11fe—t1me, and’ another ]

' son, named Rév- Saheb who was bom after hls death as ‘his’ only

heirs. and leO‘al representatlves him - surv1v1n and Whereaq

. the sald Rév. Saheb died’ while -he - was’ an 1nfent end the S&ld

. Bhowénishankar: died at the’ ‘age of seven, leaving the: sald
Lakshmibdi, his mothe1 as’ his ‘only . heir’ and legal personal Te
presentatlve ‘him’ surv1v1ng, and whereas' the said Lakshmﬂoeu, i
. widow, is desuous of adoptmrr a, Son as he1r to her'said- husband

.
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".and has requested the said Bélershna Ganob4 to allow her to™
a,dopt one of hxs sons, named Slté,ram Bélkrishna,” who -has iow -

: hereinafter mentloned Whlch the sald Bélkrishna Ganoba has
agreed to do.’ ~Now, these presents witness, ‘that, in. pursuance of

dittained the sge of eleven years, on the the terms and’ ‘conditions

the said agreement and in.consideration of the premises, the said -

‘Bilkrishna Ganq]oé_,_.hes agreed,to g1ye, .andl thel_smd._Lékshrg_ﬂgéy}'



386"
T

.RAva1

. VINAYARRAV
JAGGANNATIC
Snmxmsmx '

LAKSHMIBAI

, dlscretlon deem most advanta«reous to the estate

THE INDIAN LAW REPORTS

e [VOL XI

has acrreed to acce_pt in adopﬁon the smd Sitdram Bélkrlshna on
the express terms and eondmons followmg, that is to say: s i

«I.. That the said Lakshmlbal W1dow, shall ha.ve durlncr“her‘
life-time, both before and after thesaid Sitardm B:ilknshna,has

_attained his magouty, absolute power and control over the Whole

of the immoveable and moveable property, estate, and’ eﬁ‘ects 50
inherited by her as the. heir and surviving lega,l personal

: replesentatlwe of Bhowénishankar Vindyakrdv, as aforesaid, and

shall be at liberty to-deal with, and manage the-same accordmg to
her own absolute dlscretlon as she may; in the exercise’.of ,such

” 1T, The sald Lakshmxbal, W1dow, shall and W111 durmg her
hfe plonde the said - Sitdrdm Bé,lkrlshna. with lodgmg, food,

“clothes, medical attendance, and all other necessaries ; and w1ll

frenerally maintain and educate him at her own- expense in a

- manner suitable to the position of his. famﬂy, and will get. hlm

'and respecta.bﬂlty of the said famlly

marmed and perform the usual ceremonies on his’ marnage at
her own expense, as aforesaid, in a manner su1table to ‘the posxtlon

5.« ITL Tha,f, after the dea.th of- the sald Lakshnu él, WIdOW,

. the said Sitérdm Bilkrishna, his " heirs, and legal representatlves

1IW111 be entitled to mhent for his and their own absolute use a,ndl v
’y"beneﬁt all the moveable and immoveable property, éstate and
- effects of which 'the said. Lakshmlbé,l, wxdow, sha.ll be vpossessed" .

at the tlme of her death U e

e IV Tha. the’ terms and condltlons speclﬁed and contamedy

'_:’m clauses I and II and IIT. of this agreement shall ‘have fu11'<
. effect, and be considered as.valid and. operative in every. respect n
. any provision of Iaw or the Hmdu Shéstra to the contrary not- ’

. w1thstandmg

The pla.mtlﬁ' alleged that smce he had attamed maJonty

ha,d always repudiated the vahdlty'of thls agreement as» affectmgi.

f;,f;_: hls rights:in any way.

 On~ the :21st Apn " 879 the plmnhﬁ‘ obtamed‘ letters of

admmzstratzon de boms 'non, with the will annexed to the estate
- of: the saxd Vmé,yakré,v J aggannath Shankarsetb. s L
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The plamt also alleged that on the Dassam day of 1883 the

defendant assembled her friends and relat1ves -and, in view of - the o
- VINAYARRAV "

approachmg maJorlty of the plaintiff, which he. attamed on the
~14¢h’ December, 1883, announced her intention of makmg over to
“him all the estate of her. deceased husband, Vindyakréy Jaggan-

-néth Shankarsett .and she thereupon renounced . and waived

~all the beneﬁts wlnch she had tried to retain for herself by the
: above-mentmned ‘agreement of the 18th' April, 1878 ; ; ‘and she

handed over" to the plaintiff and his wife the keys'of various’
chests and cupboards, and expressed her determmatmn to devote

_herself to* a religious. life. She’ also requested the fathel-m-law

~of the plamtlﬁ' one Ganpatlav Moroba, and one Babaji Késhingth

- to act a5 managers of the estate on behalf of the plamtlﬁ' unt11 he
became competent to do so for hlmself R

" The plamtlff complamed that recently the defendant had begun :

' to “interfere in_the management of the estate, and to waste the

‘same at the mstlgatmn of her spiritual adv1ser, and that she had -

- alleged that the plaintiff’s “adoption was invalid, on the ground
©.that her (the defendant’s) head was not shaved on the-oceasion of
the adoptmn -and_had threatened that she would proceed to
’ adopt a son, and.| rum the. pla1nt1ﬁ' S

v The plamtlﬁ' prayed that it mlght be declared that he was the -

vahdly adopted son of, and entitled to the property which former-
- ly belonged to, the. said Vmayakrav J. aggannath Shankarsett, -
.- and that the defendant was only ‘entitled to a’ suitable malnte-ﬁ'
nance ; :that the agreement of the 18th. Apnl 1878, mlght be.
declared t0 ' be 1nva11d and not’ bmdxng on the' plaintiff; or;’ in
" any event, that the defendant had given to plaintiff all rights to -
which she mlght have been entitled under the said agreement &c

‘i In her wntten statement the defendant contended that, on the

e
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~ death of her husband, Vmayakrav Jaogannath Shankarsett, his
- sons, Bhowé,mshankar and R4vii, became entitled to his estate, and - -

. that upon ‘the death of ‘Bhowénishankar, who ‘was the survivor of f

the said two sons, the defendant succeeded to the estate as hls"

helress

As: to the allecred adoptlon the defendant admltted that on the

18th Apml 1878 she performed certam ceremomes ‘which she.‘~
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mtended to he an’ adoptlon of the plamtlff as son of the _
deyakré.v Jagganndth Shankarsett; but she alleged that" atf
the time of the said adoption  she had not, nor had she since
undergone tonsure ; and that, according to the usages and cuistorns
“of . the’ Da,lvadnya commumty, to Whlch she and the plalntxﬁ' _
belonged, & widow could not adopt until her head had undergone

‘tonsure. She further stated that the said adoption - had.‘been :

declared to be invalid by the majority “of her caste, and she. -

“submitted to the Court Whether the a,doptmn was not. mva.hd e

As to the agreement of the 18th Apnl 1878 the defenda.nt :
contended that, if the adoption was, valid, the agreement was
bmdmg on the plaintiff, who. had been adopted upon -the: termsf
and conditions  contained in the said agreement. She alleged
that shé would not have - a.dopted the plalntlﬁ' unless ‘upon the -
S&ld terms and conditions. SRR '

The defendant demed the va,nous a,llecratmns of fact contaaned

The followmg issues were ralsed at the hearmo'
“1, Whether the adoption of the ple1nt1ﬁ' was a vahdf "doptr'g -
by the custom of the Daivadnya caste or by Hmdu lqw. »

2, Whether the agreement dated the 14th Apnl 1878 is"valid
and bmdmg on the plamtxff

* Whether- the plamtlﬁ’ has ratlﬁed the said agreement 1f :

4, Whether the defendant walved all beneﬁts to Whlch she

was ent1tled under the said. agreement

LB Whether 1f so, there was any coneldera,tlon for such Walver.
6. - Whether the plaintiff is entltled to the rehef prayed in

~_}:,7pamgraph 7:of the prayer of the plaint (i. e, to have a receiver of
“the property appomted and to restrain the defendant from deahng
with it). upon any ground properly‘ansm' upon the pleadmcrs in

'v‘f'v‘thls sult

g Whether the pla,mtlff' upon t e szud k,.adop jon’ (1f vahd)b

’v‘hecame entitled to the property to W hlch the ’defendant succeeded“
upon the death of Bhowemshankar
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) cpherson, (Actmg Advocate Geneml), I m;emmty, and Tela ng -

_~»for i':he plamtlﬁ'
e omg Al"nd Russell for the defend&n .

L Telang —The firsh questlon thch arises 1s Whether the’ adop-"f‘v
 tion was’ vahd ~The- factum’ . of the adoptxon is ‘admitted, and_’_‘g;
“\"fthe non-tonsure is admitted: ~“We say. ‘the. adoptlon ‘was ‘good..’
'No _ceremonies -are - " essential among . this caste in Bombay
Mere glft and- acceptance are. sufficient—West'and Buhler p- 922,
As ’oo tonsure, see West and Biihler, pp. 998, 1084.: At most,
~ the omlssmn of tonsure is a religious objection: - No deféct in”
" mmere ceremomal “will deprive adopmon of its legal effect. The
: veﬂ'ect of formal . giving' and acceptance - cannot be. done away :
ause the: splrltual benéfit conferred i is small——West nd E
- Buhlex“ p: 1441 Maynes Hlndu La.w paras. 136 138

... Further, we say the defendant is estopped from d1sput1no' the
: vahdxty f the. pla,mhﬁ"s adoptlon—Sadashw Moreshvar Gkate
. v Hari' fMoreshva'r Ghdtet West and Biihler, pp. 1097 1098;

Majrne’S"Hindu ',L&W,‘j),é; 1148; If an adoption is not set aside"
within six years, it cannot be. dlsputed——Jagadamba O’howdkmm
v Dakhma Mohwn@)

: The next pomt anses on the seve sue, viz., as to Whether, Y
v1rtue ‘of the adoptlon (if - valid), the. plamtlﬁ' became entxtled to:
,v the. property to which the defendant had succeeded as “heir of
'Bhowé,msha.nkar The questlon is’ practlcally decided by, au-z’*"
thority.. The eﬂ‘ect of the adoptlon is the sanie” whether the de-
fendant’ has succeeded to the estate as heir to. her ‘son ‘ot to her

' hnsband——-Mussumat Bhoobum Moyee Debia v, Rdmk@shore Achar]
# Ohowdhry("') A mother’s own act divests her estate—Rdjik V. el-

lanki VenlcataKmsknarow v. Venlcam Rdma Lokshmi Narsay Jya(4)
‘ The W1d0W 8 estate is divested on adophon—-J amnabdz V. 'Ra,ych and

s)'lo MooresInd App 279 atp. 311'
4).L R 4Ind App,

: (1) ll Bom H. C, Rep,
@ L R., l3Ind.App,84
e 4," B 139—-2
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a.Nahalchand(l) West and Buhler, Pp. 985' 1178 Ro’bmasawmz,f

. » ijzg/anv Vencataramacyan@) Pudma Coomari Debi v. The Court
© VINAYARRAV. i

of Wards® ; Mayne’s Hindu Law, paras 170 178 Pudolo Kumidres.
Deb@ v. beshore Achdr jee(4) : i

As to the effect of the a.oreement of the 18th Aprll : 1878

: C}ntl»o Raghundth Rajadiksh ~v. Jdnki® ; Bimdsawms diyan v.

Vencatdramaiyan ©; Lakshmana Rbu "v. Lakshmi Ammal®

West, and Bithler, pp. 187, 1102, 1117 deyak Ncirayan Jog,:

i managed in beha,lf of the plamhﬁ'

.vrecelved ‘any consideration for: Wa,xvmg Her" rlghts :
',-dera.tlon Was necessary. - It was the case of a glft not

V. Gomndrdv Chintdman Jog® *; West and Bihler, p. 1107+ As
to acquiescence and assent : Béllrishna” Trimbak.. Tendulkar v,

Sdwitribdi® ; Rddhabdi v. Démodar Krishnardo ngne(“’) Where

& son.is. adopted the - status of a_ son is created..: As al legal‘f'

,result he takes the father’s property -Here the rwhts of ‘a®son
"are curtailed by an ‘agreement. :No’ agreement can’ do this, -but;
~ the agreement of the son hxmself—-—Balkmshna Trimbak Tendulkaz -
v, 8dvitribdi™. A generals rule of law cannot be abrogated by
,-pnvate arrangement—- In re Welcock s Settlemenﬂ”’

" The ffth 1ssue raises the questlon, Whether ‘the !de

Tt was a completéd rehnqmshment The estate has :

vahdate 1t

. ® LR, 6Ind Ap., 196

(1) I L R 7 Bom., 225
) .L.R.; 6 Ind. App., 19(‘
® L. R., 81Ind. App., 22‘4
L L ‘Ri, 5 Cale., 615,

(5). 11-Bom. H C. Rep, 199.
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Th defendant could ’ot,::ratlfy an mvahd adoptlon, nor 1s 1887
he estopped from dlsputmg it.” He was either’ ‘validly adopted

VmAYAKnAV f‘f
or he was not. We say ‘the: defendant bemg nntonsured could JAGGANNATH. .

not adopt Just as ‘an-unchaste ‘widow cannot, adopt West. and- Smummj ;:

Buhler, ps 998 ; Sa Jamalal Dutt v. Saudamzm Dsi .. G’opee Loll‘ LAKSHMIBAI
V. Mussamut Sree Ohundmolee Buhooyee(2) Th ‘usage of the caste
is that only tonsured W1dows can adopt ‘ . £

Februm' Y 98, FARRAN 3 —Thls is 8 d1spute between the
plamtlﬁ’ and the defendant relatlve to the property of the Shan- .
-~ karsett family, and the suit is brought to »btain the deelsmn of 5
the Court“as to whether the plaintiff, as the adopted son of Ving-
yakrav, or the defendant, who is Vmayahravs widow; is. entltled"i
“to the. present possessmn and enJoyment of that property. -The"
questmns argued before me ‘were questlons of mcety-—both thoseff;
sof law.and those of fact 5 : .

hether:the ‘adoption’ of nthe plamtlﬁ' Was a vahd adop-
- tion by’ the custom ‘of the. Dalvadnya easte or by Hmdu law. - .

(2, i Whether the defendant is not estopped f m dlsputmg the :
yahdlty of the smd adoptlon : :

_ (3) 'Whether the pla1nt1ff upon the adoption, (1f : vahd), became i
entltled to the property to -which. the defendant succeeded upon -
. the' death of Bhowamshankar, the infant son of: Vméyakrav and ;-

of the defendant

(4:) Whether the ‘agr ee ent, of he 18th \pril; 1878 'vwhﬂleh_f
; deﬁned the plamtlﬁ"s enJoyment ‘of‘the property during. the'f_:
hfetlme of the defendant is ) vahd and bmdmg on the plamtlﬁ'

~,,,_.,(5) Whether the p1a1 iff 'has ratlﬁed the sald agreement 1f i""f
he samie Ware not’ or1g1na11y bmdmg upon him/s . w0
(6) Whether the defendant Wa1ved all beneﬁts, to Whlch'ehe"":
- was’ entltled under the said agreement as alleged in paragraph C
; of the plalnt nam ly, the Dassam day Whlch fell in 1883 B

f«m 11 Beng, L. R, 301"
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 the pleadmrrs in th1s sult

.m this sult

‘--untll after the decision of the Court has been gwen upon ‘the;

vthe property a,ppomted a.nd to restrain the defendunt; by m‘}unc{

paragra,ph 7 of the prayer of the plaint, (3. e, to have a. reeelver of

(9) Whether the plalntlﬁ' is entltled to any, and wi

remaining 1ssues I 1nvolves pamful recrlmmatlons between the:‘»

;f them even: at a later stage of the case“ .

- spared the task

: then the W1d0W of Vmayakrav and havmg prev1onsl ,

t then as she still is, untonsured and it is contended on

- The fact that La,kshmlbm, on the 18th" of Aprll‘

half that.the adoption is. consequently mvahd Upon ‘this ‘point

‘ ’Mr Lang sought. to. adduce evidence of caste custom and oplmonh:ﬂ
2 to the following. effect. - Witnesses (he: sald) will prove (1) ‘that. "
' there have been many mstances of adoption®in the Dalvadnya\'- ‘\
Brahman caste, and in every- such case the adoptmg ‘mother had -
undelgone the process of having Her head shaved, and ‘that there -
" has béen nio instance the ‘other’ Way (2) that the ca,ste is d1v1ded’ 8
_;"fj‘::m opinion“as to the' vahdlty of 'the: adoptlon but ‘that 'at a._; 5
1 ';."'meetmg of the caste’ it was declared by a large magonty that the -
.-adoption was’ ana.lld ¢ The' plamtlﬁ' by his counsel demed bothof

f_f"lthese allegations, " Mr, Lang could ot, he. of ‘course admxtted»k '

produce 1nstances in whlch an adoptlon by an untonsured w1dow'; —

was treated as null by the cast

I refused 0" allow thls ev1d-f

*“encé t0 be’ called, ds it seered: to' meftha it ’would oiily, prove:

(1f gwen) tha’o the W1d0W ‘of th1s caste

ust _al y;;)‘ or 1nvar1a,b1y -
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Would prove nothlna more. “In the absence of ev1dence to the
A ntlary, I shall assume- that to be s0; - The: op1n10n of the caste,
< even if 1t were: expressed by a ma,Jorlty ab' & caste-‘ meeting, -
. .:':Would not, ‘of course, be bmdmo- upon: the _Court and ught not,
S thlnk to sway 1ts Judgment _ :

‘;",Buhler, p 998:— Ti

and -have: undergone tonsure to. give herv_ the quahﬁcatlon

Pollutlon aI‘lSIIlO‘ from Wa.nt of tonsure 1t is argued resemhles_"’

10110Wed‘the dictates of the Hmdu ceremoma. ‘{or rehgxous I&W,‘:_v'??‘}
which ordains that Wldows shall .shave thelr heads, and that it -

, The questlon, therefore, is Whether on this side of Indla. a.dop-_‘
' tion, by ‘the widow of an: orthodox Bréhman is'invalid if she has :
. notb. undergone tonsure before adoption. ‘The defendant relies, in-
Jsuppmt of her contentlon, on the followmg passaﬁes 1n West a,nd‘

i W1dows of Brahmans and of others amonorst Whom the cus- '_
tom obtams, are deemed i 1mpure after the attainmerit of puberty»
untll they \mdergo tonsure They ca,nnot tﬂl then adopt SRR

lldow who' ha.s attalned puberty cannot perf01m any re-""
hglous act and, ‘therefore, cannot adopt until she has undergonev
‘ tonsure, and in note (g “‘a widow must ha,ve attamed maturlty .

VINAYAKRAV )
JAGGARNATH .
SHAN KARsEn'

LAK%HMIBAI

W1d0W 1neapable of performmcr rellgmus acts, ‘and consequently

of adoptmcr a son—Sa Jamalal Du,tt o Saudamtm Dasi .. A".’;
state of pollutlon in a male was, in Ramalmga P@llm v. Saolaswaf.v
- Pillai ®, assumed to tender an -adoption ‘made by h1m in that -

state 1nvahd

Mr Telang,on the .otherhand, contended that,in Western Indm,, "

' no ceremonies were. reqmslte to give. va,hdlty to an adoption ; the

- act of ngmg and rec'ewmg the. boy- bemg suﬁiclent to: constltute ﬁ‘f
+'a valid . adoption ;‘and" ‘cited West- and Buhler P 922 It is -

stranO'e that there i “so httle (direct authonty upon. the questlon"

» of the neces51ty, or otherwxse, of, rehglous ceremonies. Amongst ;

. Sudres it is clear that no’ ceremomes_ beyond the glvmg and re- -
7'+ Beharee Lall v. Indur Monee @; Kenchawa :

celvmg me necessal

(2)’9 Modr
R, 4 ﬁv Rul 285
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" Srimati @ but I do'not find that: there is- dxrect authouty fo

. Nzngupa, ; Bhagvandds Te]mal Vi Rajmal (2) ;- Mahashoy

holding in the case of Bréhmans, - “Mr. Steel says:’ (Steel ‘on the
Law and Custom of Hmdu Castes, p. 184) “In the Bréhman and'_f‘
other . castes, in which the Sdstra ‘cerémonies are performed the
placing the boy in the adopter’s lap is considered -an .essentlale“_‘
ceremony, P.”, but in the same page he writes: « “ Tt (o’ -
tion) is not retlaetable among Brdhmans after the Horn ceremony’

* hasbeen performed, nor among lower castes, K.” ‘Thé letters Pand °

K refer toanswers received from Poona, and Khéndesh respectlvely

In note (g), at page 926 of West and Biihler, the authors; vafter re- ;.

. ferring to the reported and unreported cases in. Bombay, conclude

“thus (p. 928): “ It will be seen that there is hardly authonty for. lay-

" ing down a proposition as to this (the. Bréhman): caste with perfecti

. confidence.” The ceremonies are by all Brahmans. thought impo
"tant ‘and in practice the omission of them would' thlow S
' picion on an alleged adoptlon as to impair. very semously the roof *
,of an alleged giving’ and takmg w1th ’ohe requ1s1te expre”"lo of

Ato stand on Hindu. law and on: Hmdu usage, and it is°
clear that amongst the. twice-born’ classes there could b ‘
" adoption by. deed, because certain- religious ceremomes,
- homam, in particular, are in their case requisite. . “The ssystem' of

" .adoption seems to have’ been borrowed by the Sudras from " these -
' twice-born classes, whom, in practice,’as appears by several of .

"the cases, they imitate as much as they can: adoptmg those""‘

. purely: ceremonial ind rehglous sérvices which- 1t iy now decided -
*‘are not essential for. them in: addltlon to the giving and takmg.‘
in adoptnon ‘Tt would seem, therefore, that accordmg tondui'
usage;. Whlch the Courts should *accept as governing: the Tlaw,
"jﬁ*the giving "and - takmcr in adoptxon ought-. to take place by the’
father handlng over the chlld to the ~ad0pt1ve : mother, and the
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“tion”  In the face of that general expressmon of the Jaw I should’
“hésitate long before: holding that ‘an-adoption is.valid' among: Lt
Brahmans, even in’ Western Indra., without the: performance of gi’;‘é‘;‘;‘l?ﬁ‘}; S
. the ‘essenitial- rehglous cerernonies, - The. only dlrect authority. in- SHANKARSlm‘ o
support of the proposnnon is :the’ unreported case of Jagannath‘ Lsxsnmnu. _"
v, Rddhiibds . - The" earher-quoted passage- from Steel only_. ' o
1nferent1ally supports while the later passage mferentlally ne-’
- gatives, it, as “also. does 8. subsequent ‘opinion from the Poona}
College, glven at - foot :of page  184. ' The oplmon also, of ! the'

“ anthors of West and Bithler, as stated above, accords also, I-think,’

~with the law-as laid-down by the Privy Council; sée also page%:

1084 of the Work Mr. Mayne (see Mayne’s Hindu Law, para. 138)

admlttmg that’ the questlon is-an open one yet seems to lean to

‘the view that, in Madras and Bombay ab any rate no ceremonies

are’ essentlally necessary, except the giving and recelvmg of the.

boy in the «case of Bréhmans I do not, however, con51de1 that it

is neeessary for me actually to decide the point. . Tt appears,

from’ the evidence, that, in thls case the requisite: rehgrous servis:

ees Were performed ’?»Before -the -defendant took part, in them,{

Shastrls Were. consulted as.; to Whether the ‘defendant -while"

untonsured could properly do 50, and on ma.kmg certain expratory

0'1fts she was pronounced competent :How can I now decide that-

she ‘wasj-in: fact, incompetent? . ,Eyen if other Shastrls were-of a‘

dlfferent opinion, . it would: ¢be a.dehcate task for.the Court to.

decide ‘between- conﬂxctmg oplmons upon such & questlon of-,

t ecclesiastical etiquette. - ~Civilrights cannot, I apprehend ‘be rested -

' upon ‘such'a dehcate bas1s and T am. prepared to hold that, if-

-an, adoption be performed w1th all requisite rites, W1th the assist-’

‘ance of prlests and in: accordance with the: oplnlons of ‘Shéstris, -

the Court will: uphold it even agamst ‘the’ _opinions - of- other:

Shastms entertalmng or expressmcr contrary views. The passages .

already cited from West and Biihler do not convey, I apprehend E

“the. expressmn of the opmlon of the learned atithors of the work:,
R They are in parantheses ‘and 1nd1cate only the views of. Shastns :
expressed in former times ; but under- what circumstances;- and:
- whether explatory sacrlﬁces had béen performed by the adoptmo-

‘mother, there is- nothmg %o show. <At page 997 of West and

’;'-'1(;5 of 1865
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Buhler th1s opmlon 13 also expressed by a Shéstm
vay, in, purm
suance of her husband’s ‘wish or assent adopt from another. gotra.”

~The Shéstris of old, therefore, did not forbid an untonsured widow.
in all cases o adopt.. No doubt, it was held in. Saya,mo’bldl Dutt,.

- V. Soudamini Ddsi®. that an unchaste widow, preanant in. con-.

cubmage, could not-adopt ; but impurity arising: even from tlns-f:

‘cause may be removed by penance—7Thukoo. Bdee Bhide: V. Ramd
bdi Bdee Bhide®. The same remark applies to. the case.of -

Bdmalingd Pillds v. Saddsiva Pilldi®, and in that case; there was.
nodecision at all on the question of impurity." I the lme of rea~
- soning -adopted in that case were applied to the present case 1(;.,

would. be conclusive. in- favour of the adoptlo ¥
ff:these reasons hold that the a,doptlon is valld

f,vfiassert in a Court of law, that the adoptlon is invalid
~who took the plaintiff i in adoption and brought' him
. ried him as the adopted son of her husband and pu
,“.Ward as hlS mother in- Courts of law. How:can

“Talso consider that it is not open. to the defendant .- actlvely to’. _

“he may- have lost all right in his natural’ famlly; assert thaﬁishe"-lf
F"'_has not adopted him' validly ? “The cases of Saddshiv- Moreshwar»v
* v! Hari Moreshwar® and Chintu v. Dhondu“’ aré  authorities- m:"_‘
,f__-}ffa.vour of the plaintiff on -this point: see,. too, West' and Buhler -
. 1097 ; and Mayne's Hindu Law, pl. 143, It may - be that” an "
lfﬂa,doptlon isnot effectual to confer all spiritual ‘benefit upon the .
“manes of the deceased hushand, and yet is effectual to give the
- “boy'the civil status of son to the a,dophmg Wldow———a. status which,

~like the status of the impotent party to a marriage’ vmdable on"
~.that ground the widow is by her own act estopped from' denymg
Lapse of time, as. against the natuml ‘heirs of: Vma,yakrév after
s w1dows death, has" apparently cured. detects, (if any), in the:

pla,mtlﬂ"s adoptlon——Jagadamba Gkowdhram V. Dakkma M, ohzm(“) ;
Act XV, of. 1877, Sch II art. 118 It Would be strange 1f the

1) Bom. 1. C f BT
®11 ‘Bom, H. C Rep not » a), a.t

%) 2 Borr., p. 488 (2nd ed,
3).» 9 Moore (] Ind Ap 5 506, .
PO N S R. v 13 Ind.. Ap., 84,4
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~ fact that the plzuntlﬁ' now asserts what he.insists are his rights _
as an adopted son, release the defendant from that estoppel ¥

" I do not think thatit c&n, and I declde the second issue in:

Vfa.vour ‘of the pla,mtlﬁ' Eontoe B :

- 897

ordmary clrcumstances, the defendant is so estopped how ean the e

Rivar - .
VINAYARRAVY
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Suwxmm ‘f :

. Lmsumx&x. x

The thu-d issue is one ‘which ralses 8 very dehca.te questxon of
Hmdu law. Vmayakra,v left two sons: the survivor of them, .

\Bhowamshankar, dled a child of seven years of age, after ton-

sure, ,but before # mzmjw Lakshmxbéx Vindyakrdv's widow, then
‘adopted the pla,mtlﬁ‘ Does he succeed to the- property as the
* heir ‘of Vméyakmv orof Bhowémshankar or as the surviving -
undlvxded brother of the latter? In Rdmasawmi Aiyan .
E Vencatm ammyanm the Privy-Council treat the question as still-
" open. ~This Court, however, on the 20th February, 1883, treat- -

ing the expression of opinion by their Lordships in Rajah Vellanks -

Venkata: Krishnaraw v. Venkate Rdma Lakshmi Narsayyo® as.

one which it was bound to follow, decided that a Hindu widow

who adopts.a “son ‘after the death of her natural- born son divests -

herself: of her estate—Jamnabciz V. Rayachand Nahalchand‘s)

“The Caleutta High Court in Puddo Kumaree Debes v. Juggut

,Kwhore Acharjee . expressed the view that, in such a case, the .
-adopted’ son succeeds his adoptmg ‘mother in the line of helrs._".
Mr. Ma.yne in his work. on "Hindu Iaw (paras. 170-178) supports -
the view of the Caleutta ngh Court, while the authors of West
and Buhler are mnged on the oppos1te side (see page 985), and
'especla.lly so when the natural son dies an infant and untonsured,
"p. 1178, Sitting as a Court of orlglnal jurisdiction I consider my-/
“s6lf bound by the decision in Jumndbdi v. Raychand . Nahalckand @, -

notmthstandmg that the Court there acted upon the assump- )

tion of the Judicial Committee in' Rajah Vellank@ Venkata v. Ven-

kata Rimd © as though it were a decision. - I concur, however, in’
 the decision'of this High Court. Ttseems to me entlrely anomalous, g

xaccording to Hindu notions, that a widow of Vindyakriv should be

by Hmdu law entitled to the estate whlch was his, while his son_

is ahve ThouO'h that son m&y be but the lmage of 8 son accord'

C@LL.R, 5 Cale,, 614,
1L R, 7Bom,, 225,
- ,_(_6)_L.~R.,,‘4.I.nd. Ap,, 1.

(1)L R GInd Ap. atp 208
® L. R, 4 i, Ap., p. 1,
® L L. R, 7 Bom., 225, :,
 B139-3
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mg to Western 1deas, he is, in truth a,ccordmfr'tonduv notlons,
-an ‘actual son. . While. the widow of . - natural son is. alxve, ‘the-
\ mother of that son cannot adopt to her husband, because the estate;
« of her husband is vested in such’widow-— Pudiia Coomarz Debr v,
i, The Court of Wards®. The same objection would seen “to apply .

to the mother adoptmg, if the estate after such: adoptlon remamed
wested in herself _The le.w is, however upon this point uneertam

: and was still more unsettled in- Bombay in Apnl 1878: Now,»

however bound by authorlty I find the thlrd issue for the- pla.mtlﬁ'

The unsettled state of the lmv must, howeve1 be taken ‘into con-._

suleratlon when cons1dermg the next issue, . ._‘_

ThlS ‘fourth -issue is one of ‘immense practlcal-zmportance :

" The: spread of educatlon and - enhghtenment -gmongst : Hindu
'v;,women will render it stlll more so. - ‘Before dlscussmg, ‘however,

“ the vahdlty of the aﬂreement ‘entered into. by- the defendant-
" with ‘the natural father of the plaintiff- when the latter; was

: agreement itself.

adopted 1 must consnier the proper constructmn and effect of the-

* Thie, ﬁrst clause sets out the terms and cond1t1ons ‘upon,. and"

E subJect 'to] which ‘thie plaintiff was adopted, namely, that Laksh-"
~1nibai shall have, during her lifétime, absolute power and. control g
. over the whole of the mnnovea.ble and raoveable property, estate, g
" and, offects mhented by her as the helr of Bhowémshankar, and "
“shall” e at liberty to deal with and’ manage the same aecordmg -
: to Her own absolute dlscretmn, as she mey in the exerc1se of such ’

A dxscretlon deem most advantageous

The second clause prov1des for. the mamtenance of the plamtxﬂ'
durmg the hfetlme of Lakshmlbsh :

'Phe thlrd prowdes that the plalntlﬁ' l’llS helrs, a.nd legal repre-
sentatxves shall be entitled to inherit, for-his and their.own abso-"
lute ‘use and beneﬁt all the moveable- and immoveable; property;.
esta.te, end effects of Whmh Lakshmlbéa shall be possessed at her
dea,th.» it ,

“The eﬁ'ect of that agreement 1s to give ‘La,kshm1ba1 & widow's:

: estate, or life estate, in all the property, moveable and 1mmovea.ble,

“with - such powers of management as, or perhapscmth W1der»
m L. Ry sm Ap; P 229.
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’“rjblpowers of m&nagement than, a Hmdu fathel possesses over the 1887,
family property In" my judgment, it gives' her  no' more. "~ Ryt -

. There are 1o words actually giving - her a llfe estate, but the nggjfﬁfﬁg‘ -

fmrcumstance that the plalntlﬁ’ CR mamtenance 1s p10v1ded “for” ?3“‘“‘"“"’ '
. - during her hfemme shows thatto be mtended and the phrase, LAKSHMIBII
_that she shall have. absolute power and. control during her life-
~_time, contams words not unapt toa natwe mind to convey that i in-
tention.:; That shei isto have no more than a life estate w1th abso- '
- lute dlscretmnm y power of management and mvestment is shown :
. by the concluding words of the first cla.use, which, T thmk govern -
A,_'the_whol_e If she were mtended to be the absolute owner of all -
. the "property, it would be senseless to go on to give dlscretlon-f
" ary powers of manaoremenb Adam, when it is intended, as -in-
* “clavse 3, to givean absolute beneﬁcla,ry estate, the Words used are,*
'{“ shall mhent for his own absolute use and beneﬁt ” and no. words -
giving powers of mana(rement are supela,dded Tti 1is 1mposs1b1e,
upon: the wording of the" agreement to draw any distinction -
“between moveable and 1mmoveable property, the same power ;Lnd '
control-is given over both To_suppose, howeve1 that the partles
intended that Lakshmibai should have the power to give away -
" ‘the immoveable property is'so. repugnant to all Hinduideas as
* to: render it Well nlgh 1mposs1ble to ‘accept a construction which =
" would involve that consefjuence. . The eir eumstances under. whlch :
 'the agreement was exeeuted and the obJect the pa,rtles to. it had -
in’; view—and they may be looked to in -aid’ of. 1ts constructlon ;
2—show, I think, that the above v1ew is correct g

 “There h&d been mstances in the ea,ste, of adopted sons wastmg
~ the family property The plamtlﬂ"s brother:about this timé was
: apparently adopting that course. : The agreement. was suggeste?i
at the instance of the. plamhﬂ"s father Tts primary -object’ was,
 therefore, we miay prosume, the preservation of the estate. . This .
would hardly be eﬁ'ected by reserving to Lakshmibéi unlimited -
power of dlsposnnon over it.  The -estate, though compamtlvely
large, was heavrly in debt;; “hence the necessity of giving to the hfe -
“tenant the largest posslble dlscretlonary peowers of . management _
~ Such, then, Ithinkis the true constructlon and effect of the ag'ree- U
“ment, Lakshmlbal was by 117 'secured the bencﬁclal ownershlp of ,
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: Jggz:nr:; ‘the- plamtlﬁ'-—-Ramguttee Acharjee V. Kmeto Soondm ce Debw(l)

- SHANKARSETT. ;
~» '~ The question now arises, whethel it was competent for the
- L_Ansumn&x. plamtlﬁ"s father on his behalf to enter into an agreement’ ‘which
'secured such rights to the' adopting mother. "~ The defendant upon
this point relies on the authority of Chitko v. Jankvﬂ) a decision
by an Appellate’ Bench of this Court, -where it was held that an
.agréement, couched in terms almost identical with those of the
‘agreement’ under consideration, was binding -upon .the . adopted
sont - The plaintiff contends that the authority of that caseis* so
“weakened by the remarks of ‘the “Privy -Council in Rémdsawmi
“Aigan v. Venkatammmyan(3) that it can no longer be ‘regarded’
‘ag an’ authonty The passage is this: - “How far_the’ natural .
“father can by agreement before adoptlon renounce -all or pa,lt of -
fhls son’s’ nghts so” as  to bind' that son when he “becomies of .
‘age,is also a” questlon not eltoorethe1 ‘unattended with- d1ﬁicul-=
ty althouvh the case of Chitko v. Tanki®: certaml ’
that an ‘agreement on the part: of the tather, that his: s
interest-shall be- postponed t to the life. mterest of :the’ WldOW. 'is]
‘valid and blndmg Tn this case their Lordshlps thmk 1t enough
to decide that the ag'reement ‘of the. natural father whlch has
‘been' set out; ‘was nob void, but was, at the. least capable of
‘ratification when his son became of age I do not understand
‘that to be an expression of opinion, on the- part of their Lordshlps
that Chztko v, Janki® was not rightly ¢ declded but as a reserva
“tion of their right to consider the questlon when it should come*
“before them in ‘a-case. ‘necessarily: mvolvmcr a decision’ upon it ¢
Of the same. purport is the remark, per-. Westropp, C.J: of the:
Court in _Radhdbm v. Gonesh®. < If-the Assistant Judge had ~
referred to the cases of Vindyak . Jog v. Govmda dv O JogMand:*
“Chitho v. Jdnki®, he:would have seen- tha.t the1e is, at all events, :
euthomty for holding that-the: nghts of a minor given in adop~ -
 tion may be deﬁned and restmcted by agwement between the ~
(1) 20 Calc W, R. Civ. Rul '472 o (5) 11 Bom H. C Rep, 199
2 11 Bom. H. C. Rep., p. 199. _(6) L.L. R.';' 3 Bom.’," at p. Sf
A_(3)LR 6 Ind. Ap.'at p. 208. _('Q(;BomHC’Rep ACJ 294,
(4) 11 },om H. C Rep, ;99 ’(SqllBom H C Rep, 199




BOMBAY SERIES

‘f-?natma, ‘ndv adoptlve par ents The lanrruacre of the _]udoment in

- Vindgjalk N. Jog v, Govindrdv C’ Jog® favours the validity of such -

-an agreement as the one before me. 'On the other hand, the High
~Court at Madras in Lakshmana Réwv. Lakshmi Ammal® say that
Jfwe are’ dlsposed to think- that a child taken. in adoption cannot -
‘.be bound by the assent of his natural father to . terms imposed

‘as-a condltmn of the adoptlon, and that, like: other -agreements -

1887,
-Rivar -
VINAYARRAV
JAGQANNATH
Smuxmsm'r ’

Lnsnmm&x. o

made on behalf of minors for other than necessary purposes, it
‘would lie with the minor, when he came of age, to- assent to'or -
“to repudiate them. - This; we understand, to be the effect of the
ruling of the Judlclal Committee in-Rimasami Aiyar v. Vencata-

: zammyqn(‘”, in which the judgment of the learned Judges of the -

Bombdy High Court in Chitko v.-Jdnki® was noticed, but - *. * -

¥ % it is unnecessary for us to decide the point.” - Seeing, -

however that the Judicial - Committee in exXpress terms declined -
to demde the point which the learned J udges of -the Madras High
Court. understand to be. the.effect of their ruling, I do not consider
the obiter dictwm just cited entitled to much weight: - The result

of the author1t1es I have referred to, seems to-me to -be thls that

it is.open;to the Appellate Bench of this Court, and of. course to- - |

vjthe Privy, Council, to recons1der and overrule the decision of the _i
Appellate Court in Glntko v, Janki®; but that no such doubt has
been_expressed by competent authority regarding it as-to Justlfy g

a Court of original Jur1sdlct10n in refusmg to follow; 1t

We have not the opinion- of Mr. Ma,yne expressed upon t e
pomt In para. 177 he treats the question as an open one, - I. have 3

referred.to-the several passages.in West and Biihler, to which my
attention has been drawn, at pp. 187,188 and 1102——1117 . They -
are too numerous for citation. - The result seems to be that inthe .
opinion, of the learned atithors of that work, agreements deprivy

ing.an -adopted son'of his immediate. right of ‘inheritance are -

 inadmissible in- accordance Wlth the -striet principles.of Hindu

law, ‘but_are not - uncommon in practice, and ha,ve been usua11y¥

i ‘upheld. by the caste;, and frequently by the Court

It would not I thmk be dlﬁicult to prove, almost to demon~

. o GBpm H C Rep,A C Jf_at p "31 (3) L R,G Ind Ap., 196
(2) I L R 4aMad - 2t p. 163. sl @ 1 Bom. HA C. Rep » 199
S - . +:() 11 Bom, H. €, Rep., 199 R
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stratlon that adreements in every case in whlch an adopted son
is deprived of his immediate rightsin the. ploperty of his: adopted
father, are opposed to the prmclples of. strlct Hmdu law, and,
forhom that such agr eements, entered into on behalf of a,mmor‘
-about to be adopted, are so opposed. The- adoptxon 1m ests the

- adopted with the estate as a support for the sacra. _The. support
- of the sacra is a duty. * Any attempt to separate the two_ must

e futile. - An agreement which deprives a minor of the means of

performmg his religious offices towards the manes of his adoptlve

_father and his ancestors must be 1nope1at1ve The early Shéstris.
“were logxcal in their deductions. An agreement was declared null

by the Shéstris, wher eby an adoptn e motherobtained from the son

whom she adopted a resignation. to her of the bulk of the- family
:property—-Wesb and Biihler, p. 187; and see a snmlar Sha,stn ’
'0p1n10n in-the case of a Llnrvé,yat of full age at p.- 1104 of the

“same work. - The authors sum up their argument thus at p. 1106

e Tt Would seem, from- the conmdemtlons +{hat have been sta,ted '

“that the Shastris’ view of this subJect can hardly et: contested on

’fthe ground wlnch they ha.ve chosen

Tt is, however, futile to arcruc lowlcally what would be thek

.'fcorrect deduction to draw from the strict prmc1ples of the law
gwhen custom and practlce are allowed to mould and develop the

“law in accordance with the' conceptlons of a later- aO'e The pos-

sﬂnhty of such an agreement is nowhere- nevatlved by a direct

“text. The last-quoted passage accordmorly concludes thus: “But
. it is certain that it’is not allowed to govern the actua,l practice of

,the ‘people amongst whom fair’ arrangements for the protection

“of the widow’s interest, during her hfe, are commonly made, and
" are elways supported by the authonty of the caste.” . : The actusl’
decision’of the Privy Council, that such an agreement made on
 behalf of an infant, is not- void, but is, at the least,- capable ‘of
ratlﬁcatlon ‘when he -becomes of age, 1s 1rreconc11eable
‘_>. stnct viéw taken by the Shéstrls R ‘

1th the

Custom, therefow, upholdmg such agreements an 1no text 0‘1’

iaﬁf absolutely forblddmg them, and they -being by ‘the hlghest
-~ authority pronounced to be capuble of being entered 1nt0 by .an
711 adult, and ratlﬁed by. an mfant on. attammrr magonty, 1s there
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: a.ny prmclple wfuch renders them under all clrcumstances Iiull e
when' entered. into” on” behalf of an Vinfant ? I England ‘4. . Bdwr. . -
valid settlement ¢an on his or her : marriage. be, made by, or K‘:;Ig‘:x
on behalf of, an infant with the sanction of the'- Court."(Stat. . SHANKARSETT ".—.
18 and 19.Vie,; cap. 43.): “That, no doubt, is. & creature of sta-’ LAxsxmmu.
tute, but it may be presumed 1 to'be an. improvementin the law,
By Hindu law sn infant “will be- bound ‘by ‘the- act of his:
guardxan when bond fide and for his interest, and when it is. such
as ' the ‘infant might reasonably and ‘prudently have ‘dane for
himself if he had been of full age, but not where the act. appears
not to'have been for his benefit, unless he has ratified it on. reach-
ing his majornty '—Mayne’s Hindu La.W para. 193, . I cannotbut
think that this principle ought to guide. the Court i m conmdemng;
whether agreements, like the‘ohe under consideration; can be up-,.
held or not.. - If the, stipulations are unreasonable, such as giving -
to the widow an absolute power-of disposition over the property,
they should be rejected as ultra vires of the- father if rea.sonable
such as’only t0 define and limit the son’s enJoyment of the pro-,
perty, they should be ypheld. : The reasoning in the judgment of .
the Court in thtl»o vi Jankw(l)goes far.beyond thxs -view, but the
' actual decision upon the factsis in accord with 1t The Appellate
Court must for this Presidency- decide: to what extent it is to be.
followed. - Great: Wexght 1. think, ought to be atteched to that
‘decision,; thouah the; reasoning of part of . the. _]udoment may be
open to ob_]ectxon as it is the decision of a Hmdu Judge of great
experiernce upon a questlon which T’ regard as aquestlon of Hin u
law modlﬁed and developed by Hmdu custom and usage :

Assummg that an agreement of the nature of the agreemen
before me is one Whlch i na.tural father could enter’ mto on
behalf ofa mmor son, there are c1rcumstances in. thls case whlch‘
cell upon thls Court 1f poss1ble, to uphold 1ts prov1s1ons. o

'1

~The . famﬂy mto whlch “the! plamttlﬁ' was to be adm1tted by
adoptlon was & distingiished one, possessed of cons:derable pro-:
‘perty; but encumbered with debt.- - The boy s‘parents were poor,
dependents, to a considerable:; extent “upon. the. bounty of the
Shankarsetts, and, I thmk Imay sa,y, upon the eVIdence show- ;

(1) 11 Bom H C Rep, 199. :
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ing mdlcatlons of bemg of ah 1mprov1dent dlsposmon The adv1s-ﬁ
RAVIT - ablhty of not entrusting the plamtxﬁ' under these exrcumstances,
- . VINAYAKRAV

Jacaanwiry With - the uncontrolled management: of the Shankarsett estate
'Suu?nerrr upon his attaining his eighteenth year, hardly needs to be pomtedl
Laxsmasir, out. - Thelaw asto the power of - the plaintiff’s father to enter into -

‘sach an arra,ngement had been, some years previously, ¢ decla,red. by
“this Court; and legal opinion was obtained as to that la,w, which,
‘no-doubt, (the opinion has not. been. produced by the" -plaintiff), .
“Was based upon that decision. . After the possibility of such ‘an .

arrangement was pointed out to the defendant, I donot doubt her -
" stateirient that she would not- have .adopted the plamtlﬂ' upon any '.d
 other conditions:- There were other aspirants to the honour. - ' The
s defenda.nt’s power over the property inherited from her ‘son’ was”
supposed to be extensive; its: source was partmularly md:cated :
- in the’ agreement the plaintiffs nghts over that property were a
f} doubtful ‘The: &greement limited and defined ‘them; and ought
" 1 have prevented litigation. " "The: defendant was possessed of
~ stridhan of some ‘value. In the “absence - of such an’agreement
j"she would hardly apply 1t for the benefit ~of the estate
. presence of it "she would 1ot hesitate to do so.
- she has so applied a cons1derab1e portionof her peculmm _
the. terms of the a,greement are ~sufficiently wide to entltle‘ the -
. plaintiff to all the property, including her stridhan, of Whlch the”
~ defendant may - die possessed. I do not, of course, By '
8 thet they wﬂl do 80, :

For these reasons I declde thet the agreement Was vahd and i
; ";}bmdmg upon the plamtlﬁ' het RS :

T do not ﬁnd upon the record any ewdenee leadmg to the con- -~
clusmn tha,t the plamtlﬁ' has ra.tlﬁed the agreement. His aequ1~ »
5;j1escence in it, after he came of age, does not- -affect his legal rlghts
and is natural cons1dermg the hands to: -which the management
i of. the estate ‘was then entrusted:. I must find: the Afifth i 1ssue

_ ,rlghts
) whlch she was entltled under the agreement remams to be

-considered. > The- plamtxﬁ' s case, upon this'i issue ig thls ==On the
O Dassam da.y, whlch fell in the yeer 1883 the defend:mt—mthout
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?:';:prevmus 1nt1matron of her 1ntent10n to any one,’ and WIthout

f,a.dvxce, ‘asked or. recelved from-any. one—mv1ted to.the famlly
- House! the naturel father of: the plaintiff, Balkrishna Ganob4, and
" the plalntlﬁ"s father-m-law, Rév Séheb. Ganpa,tré,v Morobé, Pitalé,

. and other relations, and when' they had. assembled: in the mdja--

ghar, or mner hall, came in, and standmg near. the stalrcase w1th
her hands Jomed made an oratmn as. follows e Excuse .me ‘for
the trouble I have glven you in calhnO" you together to-da.y, but,
thxs is’ the Dassard, and an.auspicious day, . I have resolved
henceforth to lead 2 rehgmus life, and. I am gomg ‘to. g1ve ‘the
- whole of the property, whatever - there is, into the- charge of ‘the
" Rév Séheb,’ the plaintiff; and as he is a- mmor, the manacement of
' 'the estate W111 be-carried on by Pitalé .and Bastl Késhinfth tlll
he is of.age. . As for 1ne, Rs. 200 shall be paid to me every month .
“from the rent of the ergaum bungalow. and Rs. 5,000 in one sum .
“ when I .shall requlre it, and I shall then divulge the reason for

which . I need it...T shall’ myself live upon what the Rav Séheb

will allow ag’ mamtenance . After this she took from her waist.
& bunch of keys containing those of the safes and 1mportant boxes, -
_and ga.ve them to the plaintiff;-and a pair.of todds and an dptd
Tleaf.. She then prostrated herself ab the plamtxﬁ"s feet. Seemg
this the: plalntlﬂ' and the others: rebuked ‘Ther for thus humblmg
herself to her som, When she said : “ As.Thave placed this . man.
“on the gddi of J aggannath Shankarsett and made him the.owner
‘of his property, out of respect to that- gad@ T prostrate myself at
‘his feet.” " She.then brought several orna.ments from the treasure
' room, and. made presents of these to Pltal &'s son and others, aymg

' that they were the last glfts she would make, and’ then the assem-*

bly broke up. “The 1mportant passage in'the’ speech I have taken

from the evidence of the plaintiff, and have supplemented it from - .

the evidence of those who were present ‘at the’ meeting.” Pltale
gives perhaps- the ‘fullest ‘account’ of the speech He puts the

‘ words of gift 1 in the’ present and past tenses:
‘The next day, Lakshm1ba1 sent for P1ta1e and Babay Késhméth
‘and told them that they must ‘manage all the matters in -connee-
tion with her husba.nd’s shrddhas, which were then. approachmg
" She then colled her fmehtcis and told them that their services from

that day and’ the. servwes of all other servants were entxrely at
B 139—~4= R
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;88 the dlsposal of the pla.mtlﬁ' and the manauers, a.nd that they should‘
Avax

' Visiveagiy 0Ot g0 to her for any instructions in- regard to business matters '
g::ggiém From that time the twq managers managed the property tlll '
v disputes arose, and the defendant w1thdrew her authonty from

Laxsmuzdr. them “Soon after that the present sult Was filed.

' The defendant admlts that she gave some keys to the plamtrﬁ‘ ‘
-on the Dassard day and made some presents ; but demes that she -
then or ever assigned to him her interest in the estate.. She also’
denies ma.ny of the words and mcldents deposed to by the
witnesses for the plamtlff Notwrthsta,ndmg that denial I ha.ve
little doubt but that she made the speech, and went through the
_dramatic’ performance substa.ntla.lly to the effect and in- theA
‘manner in which I have set them forth. ' The high charaeter and -
general intelligence of several of the plamtlﬁ"s Wltnesses .and.
. especmlly of Rav Ssiheb G. M P1ta.1e, preclude me- from- coming
“'to’ anyother conclusion.. Behind. that, however, remains the.
questron, whether the defendant ever ‘intended to do or: did- more -
. than go through a theatrical performance,—in other Words Whether
-she va.hdly assigned her interest in the: property to the . pla.mtlﬁ'
"-and Whether the Court will give eﬁ'ect to such an assxgnment as_':
. she made:. To solve that question it will be necessary to consider
‘. the circumstances which took plice before the Dassard of 1883
- and the'legal position of the partxes then as well as those. Wthhr
occurred after that day R :

On the 21st Aprrl 1879 letters of admmxstra.tlon, with. the Wl]l
annexedf ;were granted of the. estate of Jaggannéth Shankarsett
to the defendant. Before that the defendant had in the Poona
Court ﬁled a suib i in the name of her son ‘and had experxenced

o drﬁiculty m obtammg a decree, as the defendant in: “that
7 puit rehed upon . the : agreement of the - 18th Aprrl as depnv-
:~ing the-present plamtxﬁ' of his 'rxght to maintain the suit.
Under such letters she was. clothed with " the leo-aJ trtle to
" the estate, s.nd was responsrble to the Court for its _due- admr-
mstratron Her ‘managernent - of the property had’ not been'
prudent or successful “She ‘had borrowed money from Mérwéns 8
on onerous terms, and must’ have been hvmg extra.vagantly in the f

sense of spendmg more than‘ 0 ”c‘ome Iu Marcﬁ or Apnl ’
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i 1883 Plta.le had come forward to ass1st her and had advanced
~hera sum of Rs. 20,000 on the mortga,cre of two bungalows at
Métheran and Mahableshvar, and he . thenCeforward became her
‘ﬁnancxal mmlster and it is not too much to assert that in. ‘that
-~ position he urged on her the-policyof retrenchment. - ‘Babiji

K4shindth had also assisted her with his advice in her manage-.
ment.  On the Dassard day she’ evidently decided to make a-new -
departure. - Her speech may be regarded in two: aspects as: (1)
 an mdlcatmn of a presant intention to- ‘renounce the advantages '

-gecured to her by the agreement in favour of the plamtlﬂ' and a

vsymbohcal carrying -out of that intention by giving over her .
principal keys to the plamhﬂ' (2) a sort of self-denying ordinance

- curbing her own'expenditure for the benefit of the plaintiffand of

the estate which was to be his, and a. giving effect to that' reso--
lution by appointing her trusted friends, ‘Pitalé and Bébsji, -to:,

manage the estate, and the plaintiff to' manage the household.’

o188y,

"Rivar
VINAYAKRAV -
JAGGANNATH
SHANKARSE'IT

LAxsxmmAl

‘The actual words used, if we can rely on their having been faith-
fully remembered, and depesed to, certainly favour the former -

view ; but it is difficult to.rely upon the. faithful reproductlon, by

thnesses, of actual words; sucha little colourmg on the side of .
-the wish which is uppermost in the rmnd of the narra,tor at the -

time of giving hls ev1dence, makes sometlmes such an 1mmense ,
difference in the result produced | in the mind of the hstener
The defendant denies that she had the intention which the plam-

tiff attributes to her. She also demes that she made use of the ‘

'..words attributed to her

" There ars cxrcumstances to be noted Wh]ch tend to’ negetwe
the mtentxon on her part’ to cancel the ‘effect of the agreement s
It is admitted that she. d1d not ‘mention the agreement in her v

speech which is strange, if it were. her 1ntent10n to cancel it.”

One witness says that she mentmned it to him in conversation ;. :

but, as no one else heard her do so, I cannot rely upon his state-

ment as a.ccurate . The lady dld not. ‘before the Dassard day,

mention her mtentlon to any ‘one. She was' then hovering ‘be-
tween two firms of solicitors:” “Messrs. Prescot and Winter were

her regular solicitors ; but Bha:, the managing -clerk of Messrs .
Cra.wford amd Boevey, was a grea.t fnend of Pltale, and fcr that
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reason the avreement ha.d been drawn up by the Iatter ﬁrm The :
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lady took no legal advice as to how she could carry out her- mten-f.
tion. . Ifby her speech she, in fact; relinquished her power over
the estate, how could she then proceed to make- -gifts. out of it to
her friends and relations 2. The plaintiff at this time had not" suc--
ceeded in ingratiating himself in his. adoptive mother’s: favour:

'_ She remembers, evidently with bitterness, some -slight: which at.
. Ghodbandar he had subjected her to a few months before: :He

also had not shown any. marked ability -or industry in his line of.
studies, though every effort was made to push him on. .The danger;.

- remote. when the agreement was’ .made, was on. the ~Dassarda.

‘day .of 1883 an immediate one.: - The plamtlﬂ' was not of age, but

" had nearly attained majority.’: It does- seem stranO'e that she
- should, in fact, make him “the. owner " while still: a.minor.  To
. the plaintiff the whole proceedmor must have seemed a; farce, for -
- he swears that he did not know of the a.doptlon a,greement il

the beglnnlng of 1885."

There are legal dziﬁcultles in the way of treatmg the defendant’ "
actlon and words on the day in questlon as amountmg, in‘fact; to
an a.ctual relmqulshment of her right. --She 'was personally 11a,ble -
for debts to a large amount If she gave all the property. over- to -

- the plaintiff, what prov1s1on was made for the repayment of these

"debts? . What security had she that the Rs. 200 per month WouId .

e paid her, or the Rs. 5,000 when she required it ? 7 “The. plamtlﬁ‘ '
" was a minor, and could not bxnd hlmSeIf nor-is it aHeged that he-~
dld 80, OX any.one on- hls ‘behalf. " No dehvery of- possessmn way
- made- of . the nnmoveab]e property ::As.indicative of the .giving
effect to.an intention to give, th1s is amost’ 1mportant element .in, -

Hmdu law..: The; handmg over of the: keys, even assummg them ]
to be- the: prmclpal keys was, at the utmost, but a symbolical deli-_

ery. of the ‘contents of ‘the. sa.fes and boxes, to which the keys -

R elonged. vThe safes a,nd boxes conta,med the’ re51due of the
"defendant’s strzdhan. It is not elea.r whether the phmtxﬁ' cons.
tends that.it passed by the glft g The letters of edmzmstmtmn :
o create a. further- dlﬁiculty 1The.. defendants Words could . not-
effect a legal transfer of the estate thereby vested in, her :These -
dlfﬁcultles \would Iead me t )

1tate /ong before tleatmg the :
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v‘ defendants words of the ‘Dassma day as operatmg to presently B

transfer ‘the defendant’s interest in the property to the plaintiff,
or. to-extinguish, 1n prwsentc, her interest -in that property. *If:
they operated only as ‘an’ expressmn of 1ntent10n, or'as a promise,
‘on her part, to do so, it'is an expressxon of intention or & promise,

which, in the absence of cons1derat1on tlns Court wﬂl not. compel.‘ ,

her to carry- out

If the’ language of the defendant s reorarded in the second of :
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the two aspects in which it may be v1ewed then the above d1ﬁ'1~ K

cultles and doubts dlsappear

Passmg to a cons1derat1on of the occurrences subsequent to'the .
Dassard; we' find that nothmg was ever done to carry oub the -
‘transfer of the defendant’s. rights to, or the relinquishment of
them in favour of, the plaintiff, The tenants were not asked. to,

or did not; attorn to him either then or on his attammg his ma-

Jonty “The rent accounts ‘contracts, and’ recelpts continued to be: '

made out in the name of the defendant as the owner of ‘the pro-

perty.. The books were kept-as before,.. No change- was made

" at the Divdli succeedlng ‘The defendant ‘under the lettersof .
» admmlstratlon of ‘April, ]879 icontinued to admmlster the estate.

‘Pitalé - and Bébsji no doubt were the active . managers of it,.but
all the :documents and papers connected with its ‘administration

*“continued to " be mgned by the . defendant - She did not execute
any power of attorney in ‘their favour untll she went on 'a pil-

grimage in July, 1885, when she executed - exhibits . Nos,. 2 and 3.
These - documents’ indicate no- trace of the: defendants being -

regarded as other than the legal owner of the property, and: the:
recitals. in exhibit No. 3; in especlal indicate the contrary. :The -

~ plaintiff .was- ‘then of ‘full ‘age.. All the supplies needed for the :-
household and the matenals requlred for the up-keep of the .

immoveable property were procured in_ the- defendant’s name.

In‘her name suits. were blought 0Old loans were renewed and -

 new loanS)were taken on the. respons1bxhty and in ‘the name of

‘the defendant. . To the world ‘at large the defendant. was:the
' owner of the: estate -and; Pltale and’ BabaJl were: her managers.

~ And such, T think, ‘was’ thieir true legal posmon The followmg )

'_ i spemal c0n§1derat10ns s oW- thls to be s0,
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L 1) In a su1t brought by some MarWarls against Lakshmlbé,r'
upon .certain promissory notes alleged to be smned by her, Pltale"
was called as a witness in August 1885, to prove, in eﬁ'ect that
she could not have signed them.. He then swore that he ha.d‘
been, since March, 1883, in charge of Lakshmlb i's affairs at her_"
request, and that Babdji was appeinted to’ ass1st and_ to be co-w"
manager with him of Lakshmibai’s affairs at the Dassard of :
1883 and that under their directions the rents of. Lakshmlbél s .
property were collected by a clerk. He mentloned the aoree-v
ment of April, 1878, and said nothing about its ' cancellatlon
Lakshmibéi herself gave evidence to the same effect. No doubt -
the exact legal position of the defendant with' reference to'the

: property was not then in question’; ‘but, if at the Dassard of 1883
_ the defendant had really rehnqulshed all management and ‘inter- :
’ est in’ favour of the. pla1nt1ﬁ' and had not subsequently ta,ken?_‘
" any interest in the estate or shere in its management, it would: -

have put her in an immensely stron pos1t10n for her defence to; :

(2) No document was exacuted cencelhno- the aoreement, andg

when the plaintiff came of ‘age, nothlng was. dorie to transfer the.~
legel management to him.". Pitalé says that it would have ‘been -

expenswe to have taken out fresh letters then, but he d1d not

‘consult his legal adv1sels on the’ point, nor did the plaintiff; and,”

¥ think, that, at any ra.te, the defendant would have executed s

“an ‘irrevocable power of attorney in ‘the plamtlﬁ"s favour if she -

~ réally ‘made ‘over .the management. of, and the control over, the

- estate to Him. - When ‘she’ executed powers ‘of attorney ‘in July,

o 1885, they were in favour, not: of the pla,mtlﬁ' but of the mana- v

< aetter such’ as a reversmnere
5 ao'reeu;mr to the mortaeoe

he expressly represented hlmself to the tenentvas the vmana(rer .

vgers, a.nd when she returned they Were 10 Ionger acted on..

:'_(2ka,) When tha,le Tet a bun«ra.low 'at Mé.therz’m to Mr. Fox,_,

(3) When ome property Was mortga d in February, 1886 . )
_to Cursandés, the plaintiff did. not—JOIn in the mortga,ge but’ slgnedjl.v
d; ’not an. owner Would Sign..
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threatened him with’ the ‘agreement, and ‘said that it would bé
enforced against: him if he did not keep on’ good terms with

his mother-—an idle threat, if the property had ‘been then made'

over to the plaintiff, and thé aureement cancelled. -

- (5). When the defendant was going on her pﬂgmmage she\;
dlrected ‘the plaintiff to take out of the strong box such utensils . '
and valua.bles as he would need to usein her absence, and the'

plalntlﬁ’ made a list of them at her des1re. N

(6). Tt is doubtful, upon the evidence, Whet keys the defendant-
ha.nded to the pla,mtlﬁ‘ upon the Dassard day; but the pla.mt—._,
tiff's story, that the defendant subsequently took the keys from:

" him by force, and that he complained to no one; and ook no steps. -
to get them back, is inconsistent with the view that he regarded
himself as lord of all. "He has not been on particularly good .
terms. W1th the defendant since he | grew up, and, consequently, T

do not think his feelings of respect for her would have led him

to rest quietly after such an ‘assertion, by her, of her authority .
i he had really considered himself ‘unfettered by the’ aureementg .

N Untll the defendant quarrelled ‘with, ‘and dlsmlssed thei
'managers, ‘there is no trace of any assertmn, on their pgu‘t or:on
the part of the plamtlﬁ' that they were the manacrers of the latter,
a,nd not of the defendant Such assertmn 1s made only after the,'

qua,rrel

(8). The plamtlﬁ' hnnself admlts that he, when he came of-;f
age, took no active part i in the manacrement He says he vias:

~ 'busy with his studies. -

- Against’ these cons1derat10ns there is- the present ev1dence of
Pltale and Bé,ba_p that since the Dassard of 1883 they have been :
" managing for the plamtlﬁ' and not for the defendant That,- noi
doubt, is their present conception of their legal - posmon Ttisa

mixed question of law and fact upon which they may be held to

- be mistaken without 1mpugnmg ‘their desire to tell the- truth ;"
~ “Not unnaturally- they are biassed in favour of the plamtlff’s case. .
: I have no doubt that they conmder that it Would be better for-;

(4).' When the plamtlﬁ' in- 1885 had a quarrel w1th the"
'defendant a.nd wished to assert himself, both Pitalé’and Bab4ji~
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~'the estate and hxs posutmn that he should succeed in- removmo the -

defendant from the management. -Had the. plaintiff wﬂ;hdrewnf

‘}'}:éf,?:ﬁ; himself from their influence, and the’ defendant continued under

_‘Sm!"““““ it, their conception of their legal position mlght have been modi-.

‘Laxsmiizit, fied.” When the managers say that after the Dassard of 1883 the
‘defendant never interfered in the management, they are speakmg
to-a-fact.. I think they slightly exaggerate in saying so; but,.
after " all, it only shows that the defendant kept.within the hnes
‘which she had marked out for herself on the Dassard dey “The.

letters, written to her and by her. when on her vpll_grlm&ge or
-absent from Bombay, show that her servants looked up to heras
their mistress in the last resort, and do not, I think, show. tha.t .
they or she considered that she had abandoned that posmon.
.Welghmc the evidence as a whole, I ha,ve come to the conclusmn .
 that I must find the sixth.and seventh issues in favour “of’ the *
idefenda.nt The plaintiff’s alternative case, as made in the elghth”
~zssue, must now, if permsted in, be proceeded Wlth '

Attorneys for the plamtlﬁ' -—Messrs. G’mugford and Buckla'nd

-

Attorneys for the defendtmt '-Messrs. OTazgze, Lynch a'nd- .
ouen, -~ g |

ORIGINAL CIVIL

. Bcfore Mr. Justice J'a7 dme

MULJI THA’KERSFY 'AND TWO OTHERS, (PLAINTIFFS), 2 GOMTI f
' AND KASTUR, (DEFENDANTS) oo

,Mamage-‘—Betrothal—Bfeach of promzae of ma’rrzage—Reczprocdl contmgent
;i; * contract— Damages— Upm zyaman—Halm Bhatm caste

The plamtlﬁ's alleged that by a written- a.gteement da.ted the ISth March 1882

heiﬁrst defenda.nt and her deceased son, Ladhi, agreed that the second defend‘mt.‘ .
"Ka.stur, jwho was the ‘daughter of the first defendant, should be givenin ma.rna.ge:

i/ to:the second. plamtlﬁ' who was the son of plamtlff No.:1; and that the betrothal

 of these two- pergons took -place accordingly.: The: agreement was executed by

o the said Ladhs, as eldeﬁt male member of, his fa.mﬂy, in the name of his deceased
father In pux‘suance of . this agreement the pla,mtlﬁ"s pa.ld to the first defenda.nt
Rs 700 as ¢ upariydman,” and they presented Kastur with ornaments and clothes

: oﬁ ?9!‘5;1(19‘3‘)‘9_,,‘(?1“9' . The plamtlﬂ's compla.med that the ﬁrst defendant sub-

o i *’sm No: 391 of 183
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