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i here should be exempted f10m the oxdmary rule by wh1ch a.b,

successful- party -gets his costs paid, I order the costs of the:
Port Trustees to be paid by the pla1nt1ﬁ' and out of the damages -
if recovered. .- As regards the usual costs of the -pauper plaintiff
and lus Court fees, I order the second defendant to pay them. o

 The. second defendant appealed The only pomt argued at:’
the heating of the. appeal was as to the amount of damages,
which the Court (Sergent C. J and Bayley, .,) reduced to- ‘

ARS. 17,0000 e o ) . ’-
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CURSETJI PESTONJI TA'RA/CHAND, (PLAINTIFF), », RUSTOMJT
- DOSSA'BHOY axp. GOOLBA'I AND MANCHERII CURSETJI '
BHATGARA (DEFENDANTS),

L Property seitled on married woman to her sepamtc usé and without power’ of -~

antzczpatwn——Power of married woman to charge such property wzth “ payment “n
e of debts mcurred subsequently to ma'mage ; o ‘] IR :

" Held (followmg Hoppolite v, Stuart@), but doubtmg) that, under sectmn 8 of

VAct I1¥ of 1874, amarmed woman has power to charge property settled: itpon: -

. 'ls valid and bmdmg. SR

i -defendant. DS 3

-~ herself, for her sepa,rate use without power of anticipation, with the payment -

‘of debts incurred by her’ subsequently to her marnage, and thaf; such a charge .

‘THE second defendant Goolbal, Was the W1fe of the ‘ﬁrsté“'

"By an mdenture dated the 10th Apnl 1876 1t was agreed;

and declared that the. defendants, Rustomji Dossabhdy. - and-

‘Mancherji Cursetji, (defendants Nos. 1 and 8), should stand pos-..

‘sessed of Government four per cent. promissory - notes of the.
;uommal value of Rs. 2,500 upon trust, to pay the mterest divid-~.
-enids, and*income thereof to ‘thie defendant: Goolbdi;- (defendant
-No. 2); for herseparate ‘use; and: without power. of ‘anticipation
"during her 1ife; and afier her death in ‘trust to’ pay and divide

the same ubcolutely to and- among ‘such persons a8, accordmg

e Suxt No. 408 6£1886, -
% @I L Riy12 Ciley 522.




VOI XT] BOMBAY SERIES.

to the law for the tlme bemcr in force for the dlstnbutlon of B

’ the estates_ of_ 1ntestate Pars1s, should be the heH‘S of the' sald
Goolbé,z L 2 , :

' The said G‘rovernment promlssmy notes were depos1ted in the

* Bank of Bombey, end the mterest thereof was pald to the de-
fendant Goolbé;. Soh R S

£T349:
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By a Wntmg, dated the 15th December, 1879 executed by the ‘

defendants, Rustomji Dossabhoy and Goolbdi, the said defendants
- acknowledged that the defendant Goolbsi with the consent of’
her husband, Rustomji Dossdbhoy,. had‘on’ that day borrowed'

~ Ra. 500 from the plaintiff, and promised to repay the same, with -
- interest,_thereon, at the rate of 1} per cent, per month, within

twenty months, by instalments of Rs. 25 per month; and,as”
~gecurity for the repayment of the said sum and interest, the’
" defendant Goolbéi. charged the interest of the said motes pay- -

~ able tb her by ‘the said bank, and authorised the plaintiff to-

 recover out of the said interest his principal moneys and interest,

and to receive ‘the said interest as it fell due, ©

" On the 18th December 1879; the defendant Goolbm addressed . g
the followmg 1etter to the Secretary of the Bank of Bombay — v

) ;;“ Sll' : .\ ::v;‘_"\ O » N "‘ .

B ;q_&:

% In pursuance of the mstructlons ‘given to you by Messrs, v
Rustomp Dossdbhoy and Manchexji CursetJl to pay me the amount -

- of interest due on Government notes for Rs. 25 recovered by you

_ “{ruder their power of attorney, I- now beg to inform you ‘that the-

" amount of interest payable to me, as aforesaid, should henceforth :

" be 'paid to the ‘bearer, Mr. Cursetji Pestonji Tardchand, untrl{.
further order.” I hereby withdraw and cancel the snmxla,r letter .

gwen by me to my husband Rustomp Doa“,sébhoy, some time ago

On the 5th Tt une; 1880 the plamblﬂ' advanced to. the defendantf |

Goolbéx & further sum of Rs. 100, which thie defendants, BustomJl'

. Dossdbhoy and -Goolb4i, promised to- repay with interest within.
. four months, - -and’ as -security for: the - repayment thereof the:
defendent Goolbé1 “further - cherged ‘the “interest.’ of the said

Government promxssory notes, payable to her, by: & wntmg of

that da’oe executed by her a.nd her husband
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ment promlssory notes..

.fRustom_]l Dossabhoy and Mancherjl CursetJl defendants‘Nos i

BH) February 14 FA_RRAN, b ——The defendant Goolbé,l 'Wa,s,entltled?‘.:'f
f ' to & hfe-mterest in: certam Government prom1ssory notes under anf .

THL INDIAN LAW REPORTS

The plamtﬂf recelved the sald mterest upon the smd notes

. from the bank until the 8rd- June,- 1885 but rece1ved 10 other, :

Bisdsrano " moneys in payment. of the said debt. - -0 o

. After the 5th June,-1885, the defendant Goolbén gave ‘notice
to the bank not to pay the said interest to the pla1nt1ﬁ' and

the bank accordmgly refused to pay it to the plaintiff,

" The plaintiff e,lleored that the. sum due to him in. respect of v

: the seid loans amounted to Rs. 648 6-0, and claimed to have a.

charge in respect thereof upon the mterest of the sald Govern-b

The plaintiff - pra,yed that the ﬁrst and second defendants.‘-.

. should be :ordered to .pay’him the said sum_of Rs. .648-6-0. -
) W1th interest, and .that he should be declared to have -a’ hen',
Cor cha.rove upon’ the life-interest ‘of the defendant Goolbéi in -

the’ Government promissory notes for Rs.:2,500 spemﬁed in’

~ the indenture of ‘the 10th" April, 1876, and in the interest and’
~dividends thereof ; and ‘that, . in -default of payment. 'of. the:j-
- said-sum with interest by ‘the . defendants, the. interest. of ‘the-,
" defendant Goolbéi in the said notes and the. interest and dlw-f
 dends thereof should be sold; and that the proceeds of such sale
should be apphed in payment of what was due to’ the: plamhﬁ'
~ or that the defendants should be foreclosed from all right: -and.
‘ ,equlty of redemptmn in the sald notes and for 1nJunct10n, &

The only 1ssues ralsed at the hearmg Were the followmg v
" Whether the mortgage of the 15th” December 1879 Was‘_-,

eﬁ'ectua,l to charge the defendant Goolbals mterest under the,’
' trust deed of the IOth Aprﬂ 1876, , S

2 Generel issue,
:Lcmg and. Dhawyava'n for the plaintiff,
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) ndentune of the. IOth Apnl 1876 The income, to which she.was. - - aeeht
“entitled, was settled on her to her sole and separate use withoub. m
- power of antlclpatlon :The promissory notes, in. pursuance ‘of ,EESTONI
“the. prowslons ~of: the indenture,. were lodged in: ‘the’ Bank of Rus mm
‘Bombay'; and the'trustees of the. 1ndenture, who are defendants ” Dossisror -
in this suit, had' executed.an authority. in.her. favour under AND OTHEBSv -

-Whmh she drew the 1nterest as it accrued due.

On the 15th December, 1879, ‘the plamtlﬁ‘ lent a sum of Rs 500
:to Goolbé1 and her husband, and the former charged her . mter-
est in the trust notes with- the repayment of the same: with ins
tterest ab the rate of 15 per cent. per annwim., “The plaintiff subsed -
quently advanced & further sum of Rs, 100.4o Goolbztl and her
‘hushand, Whlch with interest was also charged upon Goo}bé.ls
“interest in the said notes. The present suit:is brought - by
the plamtlﬁ' to. enforce these charges against Goolbsi’s interest:
-in- the notes, and to obtain a decree against her and her’ husband;
the defendant Rustomp Dossabhoy, for the amount now due

The questlon for determmatmn is, Whether the above charges,
: havmg regard to the fact thiak Goolbéi’s interest in the notes s -
- settled to her sole and separate use w1thout  power of antlmpatlon
-zand that" she Was &’ married “woman ‘when she" purported to
€ rea.te them, are vahd and bmdmg The answer to it depends
upon the proper constructlon to be put on section 8 of the Ma,rrled
;.-Womans Property Act I of 1874. . The plamtlff relies upon
- the cases of Peters v. Manuk® and Hmppolcte v. Stuart @ The
vlatter authonty, Whlch is. founded upon the earher one, 1s 1n
pomt and, s1tt1ng as e, Judge of ongmal Jurlsd1ct10n, I feel
- bound to follow it,’ as I'am not prepared to say that it has’ been
mcorrectly decxded I must leave it to an Appellate Bench to
: dissent from’it, if they consxder the demsmn ‘one Wh1ch ought not
» to be acted upon. ; s : : B

. The ext’reme 1mportance of the questlon and the W1de-reach1ng
f’ 'consequences of 1 my, demsmn Justlfy me, I consider, in expressmg
the doubt I entertain as to ‘whether the section has been cor--
'rectiy mterpreted Sectlon 12 of ths Enghsh Marned Woman S
:-l*Property Act of 1870 prov1des that a husband shall not be
13 Beng L R 383, ‘(") L L R, 12 Calc, 522, '

menmn e
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e answereble for a wxfes a.ntenuptlal debts ; but that the w1fe' :
3 g‘éﬂ;:;g  shall be liable to be sued, and her - separate property ‘shall be -
Pinicaaxp lable to satisfy such debts as if she had continued unmarried, -
' Rﬁsx‘-’ox.ri. In other words, as far as a.ntenuptial debts are »concemed:,' the -
~ Dossinnoy  ereditor’s - position: shall not be ‘affected by. the woman’s mar-
.um m’“,“" riage, Upon this it was decided in Sanger v, Sangerﬂ) that
the statute applied.as well to property settled upon the woman
for her separate use without power. of anticipation or- -alien-"
ation, as to her property generally. Manifestly, this must be s0. -
Over  property so settled an unmarmed woman has as absolute
* ontrol as over her other property ; and, as her marriage is: to have .
no effect upon: her- a.ntenuptla.l engagements, it does not. affect
the ‘creditor’s rights against any of her property, whether: set-
_tled to her separate use without power of anticipation or not. To,{‘_f’
- the extent’ of the enga,trements, which she has entered . mto, she’’
~has, in effect, before marriage disposed of  her separate: property. 1
Section 9 of the . Indian- Act III of 1874 is to the same effect,
and should -no doubt, be s1m11ar1y construed. That constructmn, -
. however, does 1ot necessanly mvolve the constructmn Whmh the
Calcutta. ngh Court has placed upon sectlon 8. Accordmgt e
’ -Enghsh law, a testator or donor cannot give: property absolutely, g
© and at the same time 1mpose a restriction- on- the lega.tees orﬁ;:zi:
. donee’s power of disposing ‘of it or ahenatma 1t ‘but upon: tha.t -
- law, Courts of Equity engrafted an exception for the protectlon -
kS of married women from their husba.nd’s 1nﬂuence, which ena.bled'i 5
-~ a-relation or fmend to. meke an absolutely secure” prov1s1on for
“a married Woma.n, ora woma.n hkely to marry, m whom hé: Was;__.' ,,
L mterested. ‘That exception gave. eﬁ'ect to the expressed mten-‘
" tion of a donor to restrain the donee durmg her. marriage “from ",
ahena.tmg or ent1c1pat1ng the beneﬁts of his bounty, . The ‘donee -
“became: mca,pable of’ ahenatmg or antlc1pat1ng the i mcome, not’q
,beca,use she  was a. memed Woma.n, but. because the law '
: eﬁ'ect to the mtentlon of the donor Whlle she Was such'

Act IH of 1874‘ Wae to ess1mlla,te 'the pos1t>1on'of a 'ma,rned -
‘woman ; to tha’o of ‘an unmarrled one, ‘a8

A regards her 5
.‘_-__fdeahngs W1th her own property Sectmn of the former,{;j\
0 LR 11 By 470 ‘
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E combmed with sectmn 7 of the latter Aet enables Wwomen mar- .

¢ r1ed since the lst of January, 1866 to possess and to.sue : and

‘be sued in respect of such property as though they were unmar-

v_r1ed “These sectlons do not, however, deal with_ their ea.pa.clty
o contract, - Sectlon 8 deals Wlth that capaclty, and applies to

‘women ma,rmed as well before a,s after the 1st of - January, 1866, -
and provides that, such women can contract as though they Were.f
‘unmarried ab the date of the contract but that on such contractsf
’they will be liable. only to the extent of thelr sepa.ra.te estate,
If the law allowed property -to be. settled on an. unmarmed"
‘woman Wlthout power of antlelpatlon, & person’ deahng with her'
'could not obtain a charge upon such property, nob beca.use she.
was 8 woman, bat because the’ donor gave her property sub-}
Ject to that condition ; and the law, e hypothesi, enabled ! him’
to do.so; In the case of - & married ‘woman, the law does a,llow,

-property  to be 80 settled, and the married ‘woman is unable

to charge it, not ‘because: she is'a mamed woman, but - be-
" cause’ a -condition agamst ant1cxpatxon or alxenatlon is va,hdly :
attached to the property itself. Tt is like the pension of a mi-
}htary oﬁicer ‘only ‘that his meb1hty to ‘charge arises from the
L will of the Leg1sla,ture and. not’ the expressed ‘wish - of the settlor "
v -——Lucas v, Harrig®, . To enach, or. to declare by enactment that :
fa, person can enter 1nto a contra,ct w1th a  married woman; and
that she shall- be ha.ble ‘upon such contract to-the” extent of
tvher separate property as 1f she Were unmarried a.t the date of
;such contract, does not seem necessarﬂy to.give. her the powerf'
ot contractmg with . reference. to property, which, by . reason of
“the condition 1mposed upon it ‘by- the settlor,. she -is unable to
deal with, and not by reason of any 1 restramt ‘which her coverture
vprmposes upon hergelf, - If. she were unma.rned at, the date of the ff
contract, and then possessed property.- va.hdly settled to. her se~
parate use, without power of anticipation;. she could not contract.
.with reference to such property, but the law ordains that, in
-such a.case, she eannot; when. - unimarried, possess property sub-’{:'
ject . to such & condltlon \vv,How it may fairly be asked, can ja
v‘person contract with &’ marrled woman w1th reference to pro-
~perty over Wlnch ‘she, has 'ng control ‘or.on the faith that her -

oA (1) L.'R‘ 18 Q.B. Dw 121
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‘ZObhgatmn W111 be dxscharg such proper ¥V

di o nature
“of the property 1tse1f would seem to forb1d it. Co

'The hmlted mtentlon expressed in. the preamble to-the Actk
seems to support the result to which the above chain of ‘reasoning

AND OTHmfs ‘Would lead -and the. 1mprobab1hty of the Legxslature eﬁ'ectmg ‘

such an - 1mportant change in: the law, without- -express-words .
mdlcatlve of: their intention to do s so, pomts in the same . d1rec- :
‘tion; Sectmn 10 of . the’ Transfer of - Property -Act IV- of 1882,
B ;-;Whlch prowdes that property may be transferred to. a Woman,v
~-s0; that' she, shall- not have power . to- charge the samé .or any -
-;;,vmterest therem durmg her . marriage, . is- difficult to: reconclle ,
- with d. constructlon of sectmn 8. of _the- Marr1ed WomansPro- .
’ ’:_‘perty Act IIL: of 1874 Whlch in, eﬁ'ect declares that, W'th.refer-:;.
ence. to such property, a feme covert can contractg '
",_,she were a feme sole The present case is an mstance n'uar-‘_

ssure her, _at all events from Want by her complymg apparentlyz,
»;‘too readily Wlth her. husbands w1shes X That: husban ~has
‘T._become msolvent : The. doubtful nature of he: securlty sup-
;‘ii';pose Justlﬁes the lender in: obtammg 15 per cent Antere o'm,_:,

‘;arnved at ar ‘different conclusmn to: that Whlc
"exammatlon of the Wordmg of sectlon 8- of the?,
..‘,:-j'the Calcutta ngh Court The op1mon of ontlfe' SR
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..,,18&) the pr1nc1pa,1 debt ought 40 have been reduced by about FARACHAND'
Rs 5a " The: account must be re-calculeted on the correct bas1s, i O
~and: the exa,ctv amouxt of the ptincipal due on.the 3rd June, 1885, Dossmsuor,
.‘escertamed 2 For: that amount “with . mterest thereon at th .AND Ormems.
rate of 15 per- cent per - annAL: t111 thls d&y, there Wlll be 8. decree .
-. Wlth costs. - The suit, apparently, havmg reO'ard to the remedy B
sought agamst the trust estate; could not have’ been brought in
_the Small Cause Court. - There -will bé interest on. the. decree
- ab six per cent. .. Declare the defendant Goolbai’s mterest under
the.indenture of the 10t Aprll 1876, charged with the pa.yment 5
" of. the amount of this decres,: "Declare that,-in default of pay--
. ment of the amount of the . decree. within six months from thxs
day; the plaintiff shall be’ at hberty to apply. fora ﬁnal decree for S
purchase and: sale’ of the property 50 charged . A

Attorney for the plamtlﬁ' -—Mr Miraa Hussem Khdn
Defendants in person ;

“APPELLATE OIVIL.

, _'quore Mr. Justwe West omd M. Justwe Noma,bhm, Hamlas S
” MO 0 ABA’J I DEcEAsnD, BY s Sou AND* HEIR ATMA’RA'M MORESH-. " - 1886;

S CWAR 'THA’KUR, (ORIOINAL DEFENDANT), APPELLANT, 0 NA'RA'YAN-~ Sfl"embe" 30
. i DHON DBHAT PITRE AND ANOTHER, (ORIGINAL PLAINTIFFS), RESPOND- o B

s Judzcata.
» “In a suit by A tha zndmdar, agamst B, the Lﬁot of a. certain village; it wag’ f
declded tha.t A was the propnetor of the forest or. waste la.nds attached to the -
“village, i : e e

- Held, that this'decision did not operate as res judicata, betwéen A and B. ‘so e.srk

: to estop B. mya subsequent suit from set’smg up a propneta,ry tltle, as agamst Ay 4
to the cultwated lands in the v1llage v ¥ ‘,:
** THESE were cross spe(nal appea S from the decree of Dr A D
v Pollen Acting: Assistant Judge of Ratné.aln in- cross appeals
g NOS. 34:4« and 356 of 1874' : e

Cross Specxal Appeals, Nos 2,., ;and 3( '
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