VoL XI): BOMBAY SERIES;:
ORIGINAL CIVIL

Before Mr, Jusme Jm dme.':
" THOMAS FIELD EVANb PLAINTIFF, 2. THE TRUSTEES OF THE

PORT OF BO’\IBAY AND SIRDA'R DILER DOWLA’D BAHA DUR

(DEFEI\'DANTS) *

) Neglzgence— Ui 1gfenced ﬁole-—Damages for personal zmums—-chensee-—C’ontractor '
The plamtlff claimed to recover Rs. 63 500 from the defendants, a3 damages forf':

m)unes sustained by him by reason of his havmg fallen into & hole which had
been dug upon certain land of the defendants on the -1st September, 1883, The

land in question was the property of the first defendants(the Port Trustees), and-
was in their possession at the date of the accident to the plaintiff; but an agree-.
ment had been made, Whereby it yas to be leased by them to the second defend. -
ant, who was accordingly let into possession in January, 1886. For some years, .
“the first defendants . had been in the habit of letting ont ‘the greater part of the’
“land for tenting purposes in lots marked out with pegs, but the tents were taken

~ down_ each monsoon. For two or three years prevmusly to the accldent, people
had been accustomed to cross the land without any hmdra,nce or - prohibition.

. -The plaintiff himself had used the path across the land, as a short cut, for a period .

pf éighteen months, " This path led across the tenting ground to a gate, which
Chwas generally open, and which opened upon the . hlgh road No express permls-
-~ .gion had ever been given f0-any of the persons, ‘who were in the habit of using

.+ this path 1t was a mere beaten track and, so far from bemg a public way, it was. ‘

-_from_time to time obstructed, -in the tentmg season, by the ropes and pegs of the
" bents. © The plaintiff had for some tnne been i in oceupation of & bungalow. belong~

" ing to the first defendants, whlch was s1tnated in that part of the land which was.
furthest away from the hlgh road. .There was a:regularly - constructed roads
: way from the bungalow %o the high road which the plaintiff mlght have used, but,',
- as a short cut, he and others were m the habit of. using the beaten track, . For
. this he had merely a tacit permission, . On the mommg of the 1st September, 1885, g
Tie' left. his bungalow and ‘went to his business, as nsnal, by the short cutb across .
~the land.” When returnmg by the same way at a.bout 11 o’clock at night he fell -
“into the hole, which had been dug in the aftemoon of that ‘day, and sustained the .
Jnjunes complained of, - The hole was several feet deep, and was dug right across’ 5

. the pathway. The plaintiff had no notice of the hole being dug, -or of .any inten. -

tion. to dlg it. The night was very dark, and there was no neghgence on the
part of the pla.mtlﬁ' nor any want of ordinary caie and caution. - There ‘was no !
-watchman and no fence, nor was there a.ny hght Wluch nught enable petsons usmg .

the path to avoid the danger'

“The second defendant ai above stated had agreed to take the saul la.nd from
the first defendants on lease for building purposes. -On the day of the accident,”

some months before the executlon of the lease, the second defendant, through his
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/1886, e engmeer and contractor, Hewson, pplied. to the first defendants for permission to
' “"‘“‘ETA’N_ ‘make borings” in the land, ‘which permlssxon was ‘given, - Hewson  thereupon
g ca.used the hole in questlon to be dug.
.11;%?1225 T8 thexr wntten statement -the first- defendants contended . that in- usmg the
_+OF THE -, '/ short cut across their land, the plaintiff wasa Arespasser, and, that he:had .used. it
"%‘(’)ﬁi‘;’s _w1thout their Knowledge or consent ; that the hole was dug without thexr know-.
AND . Tedge, and that the “hormgs,” for whxch they had gwen permlssmn, were merely
"'SDIfItI!‘Jéf- small holes ‘of a d1ameter of gix’ mches, or -thereabouts,’ whleh could not have ’

‘DOWLAT * been a source’ “of: danger The second defendant pleaded that at the $ime of the °

‘BAHADUR. accxdent he was not in possessxon of the land, but had merely entered - mto an

o ' agreement fot & lease of it; . that he had ‘employed ‘a, competent engmeer and
contractor, Hewson, to. make bonngs, in order to ascertam of What the sub-
soxl conmsted and that Hewson contracted to do the Work and obtam leave from
“the first’ defendants to enter on ‘the land ; that the said Hewson- su'bsequently
entered on ‘the land, a.nd accordmg to his own discretion and Wxthout any .conbrol -
or mterference from hnn, {the second defendant), took such steps as he thought
necessary to ascertam the nature of the said sub-so:l and he, (the second defend- -

ant), contended that; if there had been neghgence in: the performance of the
work he* Was not ha,ble

Held that there was negligence in digging thc -hole across a path used hy ’
several hcensees, and in not placing .any. person or light to warn passengera o

the danger arising from the ‘hole and the excavated earth ‘which . was. heaped Lup
Dear 1t

Hcld that the first defendants: were ot hable to the plamtlﬁ} . The'per-
: mission whxch they had given to Hewson wasa peruusswn tomake ¢ bormgs” only's
and the hole; which was actually dug by Hewson, ‘was dug thhout ‘their' knows
-ledjze or pérmission.. Hewson was not shown to be; in any sense, theu' servant or
t-agert,.” The plaintiff was a bare hcensee, and the first: defendants were andér. 1o
obhgntwn to hun to keep the path ina safe sta.te or m good order :

Held that the second defendant ‘was hable to the plamhﬁ' Hewscn Was
‘not a contractor, in the legal sense;. g0 as to exempt ‘the second defendant from
l‘esponmblhty, but was the servant of the second defendant pro hac, vice; and that

‘the dlggmu of the hole was Wxthm the Lcourse of his employment or Wlthm the
scope of his authonty.

The Court of ﬁrst instanice awarded, as damages, 3 sum of Bs. 33,000, whlch,
on appeal, -was reduced to Rs. 17,000.

THE plalntlﬁ' stied 1o recover damages fori 1nJur1es ‘sustained by -
hnn on the 1st September, 1885, in consequence of kis fallmg into
a p1t in, the defendants land. He cla1med Ra:: 63 500

- The ﬁrst defendants Were the owners of - the land in question, -
known as the Welhngton Reclamatmn in Bombay. :

\ y ars /it Had been the practlce of th first defendants
to let out the sa1d property,an lots, _fOI‘ tents, whlch were taken




!‘ners;ons v1s1t1ng 1t hed been 1n the liabit of takmor
. cubito. 1t by ‘crossitig - thie" tentmg ground diagonally... - T
,’-short ut Was a.lso used by the servants of the Bombay Yacht

: Glub Whl(:h Wes s1tuated close to the bungalow ‘No express per- '
_:mrssmn had.éver “been glven to the .occupants of the buncra,low, or
~ to the serva,nts of the Yacht Club, to make use, of. this. path.. Tt
j,_;was, @ mere beaten tlack and ‘was: “from time to time obstructed,
-in the tentmO' season, by the ropes and pegs of tents. The.bun:"
"galow in which the plamtlﬁ’ res1ded had been “for several ye&rsl',
* let by the Port: Trustees, (first. defendants) to. Messrs Green andf'
"'Rea,d v__who were, “at the -time of “ the accident, paymg them rentf

; for

_\‘: : On the 19th June, 1885, the Port Trustees had entered into an.’
greernent whereby they agreed to. lea,se the Welhngton Reclamaa;‘

““tion laiid to the second defendant for. burldmg purposes

o ha.ve seen it

The pl&mtlﬁ' contended that both the defendants Wexe hable
_e had recewed from the'*

;*‘Eto compensate 2hucn for the mJurles -

; _efore ‘the leese "e,s; executed ‘the’ second defendant ’through,
* his aa:chltect John Hewson, on ‘the »st‘?September, 1885, apphed:
" to the Port Trustees for- penmssron to" ma.ke certam bormgs i’
=':fthe Iand which iwas: obtamed ‘and Hewson iin-the- afternoon of E
" that:day" dug ‘ahole in ‘the land in- questxon :about: eight | feet :
:: square and four foet, -deep.” :On the’ morning-of that day~thei
""plamtlﬁ' had gone-to his: busmess, and’ ‘had, as- usual ‘traversed
" the short eut’ leadmcr from. -his. bunga,low to'the public road. 3
- When returning late at nlght -and while passing along the:short
'v" _'/‘cut to his buncralow, he Aell- mto the hole, and sustamed severe _
mymes 'sI‘he hole was not hghted fenced or protected in any.

. Way, nor had he: recelved any: warning that it had been or. would "
“be dug; a.nd as the night was dark it was 1mpos51ble for him, to

BABL&ntmg.tf
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1886 - accldent;“ The followmg parag.raph of the plamt states}"hls casef

EvAFS acramst them —

Tum g The p]amtlﬂ.' beheves that the said hole was dug by the

TRUSTEES

_OF THE «,_agents, servants ‘or workmen of the second defendant by the
-FoRT OF  permission or authority of the first defendants, or by the first:

Proy S - defendants, who, in - splte of the then su’bs1st1nb demise and te-
‘ Dl())l‘f;iit'r ~.nancy of the sald bungalow and its appurtenances, 1nclud1ng the
* Banioure  Said right of - way, had granted fo the second defendant a certain’
e tenancy or license to d1g or otherw1se use the said plot of . Iand
“and the plaintiff charges that both the defendants are Jomtly and_
g several]y, hable to compensate hnn for the i 1nJunes he has recelvedr
a8 aforesald The plamt1ﬁ' further charcres ‘that the first- defend-
‘ ants ‘a8 the supenor landlords of the said- bunfralow and: plot of.

d, are in 1 &ny. event hable to compensate h1m as aforesald d

i hereto annexed “and” estlmates h1s further lossés - and amagesf%
;_-.__at Rs, 60 OOOr The plamtlﬁ' has clalmed cmnpensatlon from the-:’

: "ﬁ “

adrn1tted that the Iand in questlon and the bunaalow in occupa.—
rt1on of the plamtlﬁ' Were thelr property fy :They stated that they.

e ;that the tenants ‘:'
ny: lght to make use of <a '
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~"l‘the plarntlﬁ' d1d s0,.he Was a tlespasser and did so Wlthout thelr

‘ot'\‘ducr Wlth thelr knowledoe - The: second

~ would not have: been a source : of dancrer to persons crossmrr the
f’vacantland S o el e o

i The ' second defendant also ﬁled a ertten statement He ad-r
, mltted that ab-the time of the alleged accident, he had a,orreed to
take the Jand - on lease from -the first defendants, but he alleged

»that nelther he nor hls servants were ‘then or had been in posses-r‘
“sion’ or oecupatmn thereof and he denied- that the hole had been

’ duO' by or-by the or ders ‘of himself or his sexv&nts

‘ings should be made for that purpose

his own discretion. and W1thout any ‘control or mterferenee from”

v h1m, (the second defendant), his servants a.nd Workmen, took such .

steps:as he thought necessary t0 ascertain the. nature of the sub~ :
‘soil ; and he submltted _that; if the plaintiff had - sustamed any

~damage from | the neghcrent Wayvm which the chamcter of the ’f'

sub-sml Was m fact ascertamed*‘he was not habler

N ‘ i”'vplalnt1ﬂ' ——~The defendants are
' Jomtly and severally Jiable J the. plaintiff:., The first defendetnts‘

are the owners of the_":land on whlch the’ ‘holg”? ‘was dug: They :

}'fknowledve or: consent " They further demed there was' anyi
TOSS aid Jand} and- they alleged that the hole
" PORT OF .
- BoMmBAY .

'“"defendant to whom on-the 19th June, 1885 they | had aoreed to-. . axp.
leasé the 1and for fifty ‘years’ for building, had apphed to them - BIRDIR |
‘on the 1st September 1885, through hlS archrtect John Hewson B
’,for perm1ss1on to make three bormnfs on the. land, which permls- :
sion had- been given; but that such bomn(rs were merely small

f.'holes of ‘e diameter of six- inches’ or thereabouts, and, if mader;

He further stated that When he had agreed to lease the sa,ld
land a Mz Chlsholm an archlteet in’ Madras, who was ‘about to-
make drawmgs of. bulldmgs to b exeeuted thereon, ' desired to:f
{know of what' the sub-soil cons15ted and 1ecommended that box-/
e (the second defend-l
: ant) acco1d1nvly employed a competent c1v11 engmeer &nd con- :
“tractor, ‘Mr. Hewson, to make such bormgo, and. to report to h1m 3

and the " said M. Hewson . engaved to.do: the “work and obtam :
v‘leave from the first defendants to ‘enter in “the’ land The said
. Mr. Hewson thereafter entered on the said land, and a,ccordm(r to"
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_ gavé 1mphed perm1ssmn to the lamtzﬁ' to ‘0*
. Ewvaxs:.

Huqu'ey(n) ~Azfordv. Pwoaﬂ(“) Sullivan, v. Waterss® ; Heave
" Pender®? ; Stevens V. Wabie®; Tvay-v:. Hedges(l‘” Soutkcote‘
", Stanleya® ; Barnes v. Ward®®; Bird.~. Holbrook®; Hardcastle

Selden®™ ; Directors, §e., of North. ‘Eastern Railway- 00mpan
" ‘Wanless®; Dublin, Wicklow,and, Wezford Railway. C’ompany-

’I‘HE INDIAN LAW?REPOR/I.‘

' the bungalow, and there was, -therefors, a duty upon them Tiot to
allow such an obstruction. to:be placed on the path. . The'plaint- -
iff -had-used this path for'- eighteen ‘months: " The- ﬁrst defend-

~ ants had agreed to give -a lease for - building: purposes:: to ‘the,
- second -defendant: -Such s Jease gives. 1mphed permission; to-dig ..

* holes in the land. -Hewson, who ‘was _employed by the:second
defendant, got permission from the first defendants to make:, bor- -
ings. - ‘They had-control -over : him. - Hewson says the fault- was
that of the maistry. . The maistr y.was-paid by -the second des
fenda.nt on whose behalf the work ‘was - done.: . Shallow. bormors
were considered: not sufficient,. as the soil was sandy and: shift<- .
ing.- Counsel referred to l}augher V. Pomter(l) Quarnan. v: Bur- .
nett® ; White v. Jameson® ; -Barnes v, Ward®; Corby v.: Hili®);
Hounsell v. Smyth®); Roscoe on ‘Evidence (18 ed.),p.720; Wilkeis

- son v. FairrieD, Indermaur v. Dwmes(s) ‘Bolch -v: Smith'®; S’m,’bth

. v. London and St. Katharine Docks - C’ompan 9 Gallagke'

‘v.> South Yorkshive leway and-Rwer Dzm C’ompany(%) C'ollz

: Slattery®; Hagdley v.. Taylor(24) Mackey v. Commercial: Bank o
"New Brunswvlﬂz"’) Burmah demg O'orpomtwn, meted p
-Mirza Mahomvd Ah Sherazee<26) Bawe'r v. Peate‘27) Percwal V.

vHughes@s) . ’ ‘
S5 B, &c., 547 (15>6Q B 822
@ GM &W., 490, 9L R, 9Q. B. Divs 80;

@ LR, 18 Eq,303. CLANDTH.& N, 247
RIRTCON: Yo X B.,-.39'2. SRR <189 C. B, 392

S 27L. 3. C. P, 818 . s i «:}_.(19)4Bing,623 '

6 7 C. BI (N, s.) abp. 744 OV HIEN., 67
7:1-Ho&C., 6330 < ‘@ L. R., 3 C. P.,495
8. L, Rip 1 C.I’ .274.. s c. on; @ L.R,7H. L.,12. ¢
& .appeal, L. R, 2¢. P., 31, ECOT) App Cas., 1155.
© 7H. &N, 736, ‘CHT R, C, P.,53
QO L. R,,'3 C. Py, 326 s )Ly Ray 5P C.y 394,
T 10 Wi R, 664, . @6 L..R., 5Ind. Ap.; 130.
CUBDIAW. R., 611, _ “@) L, "R.;'1 Q."B. Divy;
a(13) 14 Iry Com,: I.aw Rep.,‘ 28);8;App:._ca;§.;:.443.' '
. (14111 Q- $ADIVH u03 ,.5 ' o )
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’,‘,{%jtheu- land He occupled a bungalow, Whlch ha.d been:.let to ,‘ff:':
 Messrs. Gireen and Read, who had no power to underlot it to the -
;jplmnhﬁ' No:one had:any right - to_cross. the .defenda.nts land.lf- '_ Fouz oF
- instead of going by the road. -The part of the land, in which.the =

. hole was dug, had béen. -in' previous years. occupied by -tents. . If

L Dowm'l.'
“ BAnAmm

*'the plaintiff was & trespasser, the defendants are not: lisble—H. oul-
. den v. 8mith®, . He may have supposed he had a;license from-the

_ first defendants to cross the land. He cannot put: his case higher
> than that.* But if 50, there was no duty, on the first defendants, .

" .to provide him- ‘with-an “uninterrupted path across- their land:

.. Their utmost duty was not to set'a trap for a hcensee, or knows.

- ingly to allow such'a trap to remain unfenced on their ground,

~They: must be’ shown to have actlvely participated in" digging’
" the hole, or to have known the hole was there. Here a third per- )

~:son’dug the hole;. Asto liability in such a case, seo Stevens v,

. Woodward® . : On ‘the 8th July, 1885, the first defendants agreed :

to.lease - the land to the: second defendant. - They knew the lease

. was for buxldmcr purposes and: on the 1st September, 1885, Hew-
... 8o, on behalf of the second defendant, ‘obtained permission from

fe ‘them to make bormgs - Such bormgs Whlch are only. six .inches

in diameter, are:not dangerous There was, therefore, no know-; :
““ledge  nor newllgence in; the’ first-defendants in yeference to the
. hole wh1ch Was actually dug “Hewson's letters show that he .
k":".vknew he had o authority from the first defendants to dig such a{:
<hole.’ ‘He was, ,therefore, in the posmon ofa trespasser ‘who came’
upon the land, and did- somethmg he . had- no. authonty to do,’
* The plamtlff must-show he was rlghtfully on the land ; and that :
‘the first defendants’ knew of the hole Counsel cited Bolcl» v
i szth(” Indermaur v, Dames(“ Iwy v. Hedges®; Corbg v.
Egerton(") Sawby v. Manchestea Sheﬂ' eld cmd ;

'. - Hzll(ﬁ) Gautret v..

.‘Vfﬂ:‘,m 19L J (NS),Q B 170 (5)L R 9Q B Dw..SO. ;
"’ @ L. Ry 6 Q. B: Div;, 318 4 C. B. (N. 5.), 566/ .
U @7 H & N, 186 DL R, 20. B 371-_%_-\_
i‘(a)LR 0P, S0 enappead
L, Ry 20.?,31 3
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- 1886, -

i Plnllzps v. London and 8. W. Razlway Gompany@)

v""f‘ Starlmg and’ Anderson for the second defendant —x the t1me

: of the accident the second defendant was not in possessmn oi:' the
._land ~He had ‘only’ entered’ into an agreement with : the - first, -
“defendants -fora lease-of it.- - He did -not get possess1on until’
‘January, 1886, ‘He employed Hewson- to examine the -land be-

fore beginning' to build upon it. - Hewson: was a competent con-"
“tractor, who undertook : to do- the work He was not’ underf
the .second defendant’s control. . The-plaintiff must show tha.t

. Bvaxs
) 2,
. THE
. TRUSTEES -
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.Bauivur,
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meolnslm'e leway Oompcmy(l) -As to.darages, counsel c1ted,

Hewson acted under the’ second defendant s instructions; and W&S

under his-control, - Hewson got leave to-dig the hole-——not from:
"the second defendant, but from the first: defendants “The: Whole"‘
matter. was left to Hewson. by the second- defendant—Dam
Metropolttan Railway Company'®; Jones v Corporation of Irw
:pool“) ; Reedio v. London -and N. W. .leway Company® ;. Sz/‘eel“
v S B, Razlway C’ompany(ﬁ) Brouwn . v. Acerington Cotton, sz
f:?'k.nmg anil “Manufacturing Company<7) Murray V. Currie®
o employcr need:not assume negligence in -his contractor, and ta
._ﬁjplecautlons agamst him." The -sameé pnnmple apphes
. contra.ctors ‘and sub-contractors—Rapson Vo Cubitt® ; Knig.
Fow(m)

tlﬁ' on the mght of the 1st September last ‘when he fell mto ; hole :
* dug on the land known as the Wellington Reclamatlon Th]S langd:
}:frbelongs to the Port Trustees, and Was in the1r possesswn on that

CIkRG, 5Q.B va 78 " :Z(S)L;.R.;_sc;'r.,g‘.;

CO)LIR. 5 H L, 45, SOV 9 M. & W, TH
19 14 Q. B. Div,y 890 00 5 Bx,, V2L

(5) 4 Ex., 244. :

,,,,,
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~some- years,';,:
most of this land’ for tentmg purposes in lots marked out with.
pegs;: but the ‘tents ‘were ‘taken down ‘each''monsoon. : Besides

‘this, . the Trustees ha.ve for several years let some bungalows
mtua.ted on the slde near the: Dockyard t0 a Mrs, Nlcholl and a -
Mr. Green.~ A roaid, along which carts could pass, led from the -
~Apollo Bandar road to these bungalows.. But.thereis an ample

‘body of evidence to show that people -have been in the habit of -

erossing the land . dmgonally, for the last two. or three years: at‘
least, without. any hindrance or prohibition. * This is proved by -
. the plaintiff, who used the path for the last eighteen months, by

he' Port: Trustees ha.ve been in the habit of lettmg.x

397
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* different witnesses who used to visit the bungalows, and by the -
_bead butler of the Royal Bombay Yacht Club,. who says that he. |
“and. the bther club- servants-used it. : The path- was a short cub

.to.the Fort.. Tt went. across the tenting ground to a small gato .

“which was generally open; ab a corner described by most of the

 witnesses a8 the corner near Muragha s shop, which adjoins the

hlghway ‘No express permssxon had ever been' given to- the

occupants of the bungalows, or the members . or servants of the -
- Yacht Club, to make use of this path - Tt was & mere beaten

track; and, so far from’ bemg a pubhc way, it was from time to'ﬁ’;
time obstructed in- the. tentmg season by the ropes and pegs of

the tents,. The’ plaminﬁ‘ ha,d for.some time, been in oceupation. .

of the bungalow belongmg to the Port: Trustees, bus let to Messrs. ’Y.j,'
“.Green and Read, who ‘were paying them rent for it- a.t the penod v
" when the acc1dent occurred. ‘He had the option of usmg the broad "~
_,road Ieedmg to the Apollq_Banda.r ~.But to go to the Fort where
. his business was ,».bjt that way, would be traversing two sidesof a -
triangle, and, like the occupants and servants of the Yacht Club

~and the visitors to the. ‘bungalow, he used ‘the beaten track acrosg -
the tenting spaces’in his going, to ‘and fro,~ For this he had no.
" ‘more than a bare tacib pemmssxon his’ -user.was by license, and
not of right. - This is® proved by the Wltnesses for the defence,

* On the mormng of ‘the 1st September last he left his bungalow
and went to_his, busmess in the Fort as usual by the short cut. "
1He returned “about’eleven Jelock ab, mcrht . when, ag usual heu,‘_

_entered’ on the ‘short: cut by the- gateway near Murachas shop -

After walkmg about twelve paces, he k1cked agmnst somethmg,:: :

‘BBE—2.
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‘ and then tumbled mto a hoIe, from whlch faIl he certamly sus-
tained bodily injury and pecuniary loss.

-Now, it is admitted that the dlggmg of this' hole was only
begun about 8 o'clock ‘in the afternoon - of " that day “The

‘plaintiff had, apparently, had no notice of its being dug; or of any.
_-intention to dig it. The mght was very dark. He had been-at

the Volunteer Club after his dinner; and many questlons have
been put as to his sobriety that night. There is direct corrobora.-

‘tion of his own statement that he was perfectly sober; and many-

respectable witnesses have confirmed his statements about his
general abstemlousness and sobriety.” T am quite satisfied, there-
fore, that he was not at all’ -under the influence of hquor I find

_ that there'was no neghgence on his part, nor any want of ordma.ry
.care and caution. It is admitted that there was no fence round
» the hole, nor any light which kmlght enable persons usmg the
._ ’path to avoid.: the danger, nor any watchman present.” Plamtlﬁ‘

says the hole was cut across the pathway, and. that there was

-‘ea.rth lymg about on the path - When ‘he exammed it mext day
: _=He gives the d1mens1ons as about eight . feet square and ﬁve
*or- six feet deep. Mr. Green : sa.ys the hole was cut into the path o
g0 as to prevent the path being used.: He thmks it was ﬁve 'orw,,_“
- 'six feet ‘square and four or five feot; deep. A pohce 1nspector -
" Mr, Saunders, saw the place the next da.y " He says: “ Therehad -,
~ been a path, but three feet thereof was ' eovered by - earth .and, a._:l;
< portion of the path dug- away - Mr, Squlres, an engineer: of the
. Port. Trust, saw the place on the 5th September “The hole: then"
appeared to be three feet six inches in depth.: In his report he
. inentions the diameter as eight feet.  This ev1dence appears tome. |
: ,"to corroborate the plaintiff's statements, - I am not disposed to’ be-f
-heve the rmazstry, Ghelldbhdi, Whose labourers dug the hole, and'
who suggests a depth of only “two or two a.nd o half feet ‘and &
" length of - only four. © He says the hole’ was one and & half feet
distant from the path and that he - carrled away. the. exea.vated-
“earth: I do not believe" those uncorrobora,ted ‘and contradleted
}sta,tements He tries to mm1m1ze the causé of- the accldent Whﬂe
?f'/{ffthe plamtlﬁ" exaggerates. the size of the hole’ a- little”
- ‘sufficient reason to believe Ghellgbhai’s uncorroborated statement
. -ahout his: havmg tied two- bamboos across the gateway to pre-v

see no
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i vent the entrance of ammals N 0 one else ‘has séen these bdm-

“boos. The matber is not mentioned in ‘the written statement. . Ev)m’si

" The story is contr adlcted by the plaintiff, who in most of his state~

ments is. co1rob01eted by respectable Wxtnesses a.nd Whose Vera-‘ :

c1ty can more safely be trusted :_, i v? s

s Before advertmcr to the less of more of the m_}ury susta.med -

by the plamtlﬁ' 1 may ‘here state that, in my opinion, he did

. sustain damsge, personal and pecumary, ‘through his falhng mto :
~_this hole, - Tam of opinion'that there was négligence in digging & .
~ hole; hke the one in questmn, across a path used by several Heen- -
- sees, and in placmg no person. nor light to warn passengers usmg'

 the path of the danger arising from the hole and the excavated
. earth which was heaped up near it. - Two circumstances rendered.

. the giving of some notice or warning more 1mportant " The exca- -
* vation was begun late in the day ; the night was very dark.” Mr. .
- Ormiston says he Would have put a light up under such- cireum-
stances “The digging of the hole is deseribed by Ghelldbhdi, who"
. Was the servant of Mr. Hewson, a civil engineer in this business.
M, Hewson employed him at a money - wege, and by Hewson’s

?:- forders Ghelldbhdi bought tools and a pump. - -Hewson had ‘told -
- him he meant to ake a trial-pit to ascertain a good foundatlon -
“for“a big building. ' He is not shown to have. taken or directed .
“any preeauhons to prevent 1nJury to people usmg ‘the pathway ;

. Ghellgbhdi says about this: “He did not return till 8 ».2r, and
; 'then pegged out 8, spot, and’ asked us to dtg that spot. - We. dug ;
Hevmcr pomted out that spot and pegged 11: out he wen’ﬁ;;_:

‘ awey - We dug till 5 30 P, M”

‘ The plamtlﬁ' seeks to ‘hake the Port Trustees hable, on ‘the“.
grounds stated -in’ the’ plamt mz, “that’ they gave Hewson the\ff:
- permission to: dlg, although there was a rxght of way appendant
- to the’ occupatlon of ‘Green’s bunga.low over the short cut. .In
" the letter Irom the plamtlff’s solicitors dated the 29th Ja,nua.ry'

. (exhibit D), it is sugcrested ‘that the Trustees are liable as the

owners. of the property. In his argument; Mr. Russell has urged

that - Hewsons digging was -done under. permission’ of both the.

_ defendants. . -The. second (defendant, who repudmtes all lmbxhty,

is sued on the‘_ground that he dug the hole by h1s servants, agents,' :
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~the second defenda.nt but a contra.ctor

' by the learned counsel -for the plaintiff that Mr. Hewson isa

auggested tha.t he is mcompetent or that he is a careless man, T
in any ‘way. professxonally unfit. - What passed between hlm and:
 thio Port Trustees is contained in hlS letter of the' lst Septembe
_ and their engineer’s reply. .- Hewson says he is mstructed by ‘th
-second - defendant to make three ‘borings, ‘which, as Mr Or
- has told'the Court, are small holes, about ﬁve inches in dla.mete,
= ,easﬂy filled ap. . He got this permlssmn, and no other. Inste
" of 'making borings, he made the pit already described; Wlthout,*:‘-
- 8o far as the evidence. shows, . ‘the knowledge or senctlon, "f”.. the
2 Trustees. : The accident occurred the same night ; s0 no questmn
- of the' contmuance ‘of ‘the nuisance; or ‘danger, bemg allowed by
. . the Port Trustees, arises on". the ‘evidence." There is no ev1dence
- that Hewson was, in any respect, an' agent or: servant. of: thef-f
" Prustees. . The law seems settled by authortties:  The Port Trust
. ees were under no specml obhga.tlon or duty to the plamtlﬁ'—a bare
Yicensee—who had no. right except their permission, to’ use, the»__v
path to keep that pa,th in a safe state or in good order——Hounsell ;
V. Smyth® ; Wilkinson: v. Fairrie®; -Bolch v. szt/t(a);Sullvan v
‘Watérs®); which sums up a great many of the same. kind, % Under
- the clrcumstances, the plamtlff took the pernnssmn thh 1ts con-,
comltant clrcumstances and 1t may be, perils.’

/THE INDIAN LAW REPORTS. . [VOL XL

or workmer. Among other defences, the second defendant pleads -

. that he employed Hewson, a competent engineer and contractor ;.
 that he" himself was not in possession ; and- that the hole was

not dug by his orders, or by his servants or Wworkmen j and that
Hewson, having got the Port Trustees’ permission; entered on -
the land, and without a.ny _control or interference from- him

‘took such steps as he thought necessary. In fact, the defence,_ ”

shortly stated, is that Hewson was not an a.gent or servant of -

~ We have on these plea.dmgs to see What relatmn the evidence
ahows Hewson to have borne to the dxﬁ‘erent defendants. T will
take his relatlon to the Port Trustees first. . It hasbeen admltted e

civil engineer of considerable expenence “and’ it-hag’ not bee

He Was hls own,

(1)7 C B (N. s-)a 774' (3J 7 H & N B
2) I H. & G.(, 63 W 14 Ir. Com La.W. Rep oy 460.
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‘ msurer The prmclple is. thus expressed in Gautret v Egertonm

a3.it s, IE I dxg & pit in it, I.may be liable for the consequen-
. ces; bat, i I-do nothing, I am not” /*To bring the case. within

 the category of actionable neghgence, some. wrongful ‘act must be'“f'
shown, or a breach of some positive duty.; otherwise, a'man who

- allows strangers to roam over his. property. ‘would -be “held to
. be answerable for not protecting them. against sny danger which -

-they might encounter whilst using the license.:. Every man’ is ¥
_ bound not mlfully to deceive others, or to do any act which may]

\ pla.ce them in danger.” -Tvay v. Hedges® is éven. stronger.- I

-am not' aware of .any- prmclple, and the 1ndustry of the 1ea.rned :
,counsel has not -availed. to' cite ‘any authority under which an}
owner - or -occupier- Who, without any negligence, éither of com- -
mission or omission, licenses a proper person to enter on his land -
“to do- & lawful act, not in its nature dangerous or- mJunous to

: others, can be held liable in damages if the person so licensed

,{,does ‘something: 'of a different kind,. unknown to the owner or
occupler, ‘which may make the person who does it or his employet :
Lor prxnclpal liable. for neghgence ‘For these reasons I am’of
“opinion‘that. the. smt must fa.ﬂ a3 agamst the‘defendants, the ,

. Port Trustees. ;

The questlon of the liability of the second defenda.nt is’ some- ;;
,wha.t more difficult.’ - He seeks' to- evade it by showmg tha.t(
' Hewson was not his’ agent or servant, but a contractor, in the g
sense m which that word is used, in opposxtmn to a.gent ‘or sers
' vant,: There is no suggestlon that ‘the ‘digging “of the’ pxt was -

i;thh a.ny malxcxous ‘intention. . For the” neghgence, then "'the
" guperior. would be resp0n31ble to- a third - person 'in. dama.g
‘the relatlonshlp of prmcxpal and agent, or ma.ster :md SErva

.proved ‘In this matter I am obhged to form an’ ‘opinion’ on'stich -
-evidence ‘as is produced ‘The second defendant has not “pro-,'

duced all the mstructxons Wluch hes gave to, Mr." Hewson. ‘Some

‘of  them: were gweu through the w1tness Morrls, Who sent:
Hewson a sketch-pla.n (not produced after notlcé) prepared byf

(1) L R.. 20 P. a.'c pp 373, 37 5

. wﬁ:h its hm1ta.tmns “Per Willes, J.: “If I dedicate & way to the' T Evazs
public . which i8 full of ruts and holes, the public must take it -
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: an archltect Mr.. Chlsholm, showmg Where the bouncrs were tov |

be made. - But from a- letter, dated the 27th August, fmm‘_Morn‘s

~ to Hewson it -appears that.the second defendant had personally .

instructed Hewson, some time in August, to deviate so far from

" Mr. Chisholm’s plan as might be required in going deeper, if

necessary, to reach a good foundation. - The defendant has not

- appeared in person, nor called Hewson, in order to disclose what
~the personal instructions were. - -This is a matter of iinportance,'

as on the 20th  August, (exlnblt Q), Hewson writes to the second

.defendant about making; not’ bormas but trial . shetts and he”

at once, when he began work, made-a pit. instead of , the - _bormg :
for which he-had got leave that same day. -The remaining cor-::

-respondence leads me to the. opinion that Mr. Hewson was not

a contractor in the legal sense, but a servant of the second de- R

:fenda,nt ‘pro hac vice, as contended by Mr. Russell. In his let- .
“ter of the 20th Autrust he ‘solicits orders h‘om the second. de-, ‘.j
" fendant about engaging a man in the work. . He got personal
. instructions from the second defendant- about the depth He
-did not do- the work a.t his own cosi; but by means ‘0 _a
. vancesof money from the second defendant,: to- whom:and to:
~whose agents, Messrs. Forbes & Co., he ‘was held to ,,Syfzrlct":'
“account,. Heé asks for orders’ ‘as to making - other plts, and as:
to retalmncr a night watchman, In every respect it appears to‘

me, he ‘submits his acts and opinions to the Judgment of the: .;}f
second defendant.. He undertakes a supe1v1s1on .The employer -
pays from time to tlme as expenses are mcurred " Hewson.is to

‘get a fee of Rs. 50 for his services, - He appears to. me to'’ ‘have’ .

been a sort of clerk of the works. The general rule, 1o’ doubt
1s that when one has’ contracted with a competent and:fit person, -

: exerclsmg ‘an 1ndependent employment; to do a Ppiece. -of work;
; free from the - ¢ontrol of the employer and accordmor to h1s own -
method‘x, he will not be liable for the: torts of such contractor, E
"hls sub-contractors, and his servants A number of cases to.this:.
e effect have been cited - by Mr. Starhng—bteele v. 8. K. le'way

: Compan ;3 Brown v. Accrington. Cotton Spmnmg and. Manufac- '
: tumng Oompan /2) Mwm ay v. Gmme(”) Quarman“

- “"} 16 C. B., 550, O TR 6 C.L P 0
. ®3LJ.Ex ,gps S BM & W,, 499, 7
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;.Laugher v. Pointer®.- Damel v, Metropolztan Eazlway Company@

‘sume and provxde against the possible neghgence of a competent

‘"contractor - But these and the other cases- appear to me not to v
" be'in pomt as Tamof oplmon that Hewson was a servant. . The -

test in some of the cases is Whether the-employer retained the - -
“powers ‘of controlling .the work, and - whether -he - personally

‘interfered—~Sadler v. Henlock®; Peachey-v. Rowland<4> _Story.

on- Agency, s. 454, I find that the . second defendant - had
exercised the right to command that he had ‘and- exerc1sed a -
~close: control “that he directed all the operatlonS, even' as. to
.deviations from what the architect’ proposed; that the: opera- -
. tions -were for his benefit ; and that he could, if he had thought ‘
fit, have given proper dlrectlons “to- prevent people falling into -
. pits, or_being- 1n3ured by -other- obstructlons ;As he pressed -
on the executlon of the works without finding the funds for 8 .

: Watchman or - giving- Hewson _any hint that he mlo'ht entertain

a watchman, I thmk the - defendant’s close personal control over. -
~the” expendﬂ;ure is' an. important ‘point to -motice. . Under the
,clrcumstances of hlS using that control, he. ought I ‘think, to .
jfhave thought of these things. I am not at all satisfied that -the -
~word « ‘boring™ in Morris’ letter of the 27th’ August was: mea.nt""'t
g to refer merely to. boring ‘with's bore’; the ‘word used in Hews -
;. sons letter of the 20th Was - shaft,” "and in the a.bsence of Mr
i Chlsholms dlrectmn or any ev1dence about the defendant’ ‘_
'personal mstructmns, I am of oplmon "that _the . ~ defendant’s
expressed desire to get dlggmor made'down to  the’ pomt Where»f
a good foundation would be "reached, left Hewson with a con.r
mderable dxscretlon That was oné conSIderatlon he was o
“attend to; .another, pressed on h1m ‘was’ “cheapness; these two
considerations explain his. conduct ‘He was put in diffieulties, -
_-ag his telegrams show, from want of advances." Now, I think,
‘it may fairly be- supposed . that he “being W1llmg to please the -

_ second defenda,nt w1shed to save him what incidental charges

‘ he could and also that he wished to obhge hnn by gettmg deep ”

® 24L J Q. B., 138
(4) 130.B 182,

wsE, &o,, 547,
' ® 6L R, §H L4,

) ééé.
is"an athority: for holdma that the employer is not bound to as-
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. down to ‘a foundatmn, a.nd so——rb may or may not ha.ve been ona |
_previous understanding—he having got leave to make ' boring; -

- set to:work, and made the pit which he in no way guarded. I. "

' thmk then, the - exca.vatxon, however performed was W1thm the

authonty

" The case i8 thus dxstmormsha.ble from mere trespass of 8 ser- “
vant, as in Stevens v. Woodward® and the cases there’ quoted :
What Mr. Hewson did was something incident to the employ=

- ment" for which he was hired, and which it was his duty to i
: perform. “The - second defendant had put Mr. Hewson in ‘his - :

 place to do & particular class of acts; and the cases of Mackay. v

" Commercial Bank of New Brunswick® and Burmah Trading Cor-

poration, Limited, v. Mirza Mahomed Ally Sherdzee® are author-
ities for holdmg the second defendant ha.ble foer Hewson
a.cts, SN T LA L

Wlth regard to the duty cast on’ the second defendanb and -
.hls serva,nts in respect of the pla.1nt1ﬁ' Mr. Russell hag’ rehe
strongly on the Judgment of Brett, M.R., in Heaven v. I’enaler(4
,The prmc1ple is stated - by Brett; M. R., that- whenever “one” !’
;fperson s by, cxrcumstances placed in such a posmon w1th
‘regard to- a.nother that every one of ordmary sense’ who* d1d
-"ahmk would a.t ‘once -recognize that if he did not use: ordlna.ryi;.-
‘ ca.re and skill in his own conduct with regard to those circum.: e
sta.nces he would cause danger of i m;ury to the person or propert.y
‘of the . other, a. duty arises :to use. ordmary care and skill o
“avoid such danger. : The Lords Justices Cotton and Bowen de~
. clmed however, to concur in laymg down . this - pnnclple and
'although 1 think that the fact of many people being then and
: ha.vmg been for a long time past in the habit of using the pa.th- .
wa.y ought to ha,ve had welght with the defendant and his. ‘ser=" "
; va.nts 1 prefer to rest the right of the plamtlﬁ' to the <observance
fj a.nd care on the. defenda.nt’s part. upon ‘the . prmclple stated in.
“‘another authonty quoted vizy, 00rby v. Hzll(5) here the facts -

L. ;’sQB Div., 318, ) L R, §Tnd. Ap, 130,
(a) L.R.,5P.C 394.;_ S W LR, 11 Q: B. Div., 503. *
' ) 27n J.C. P, 818,
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were that ona pmvate roa.d Ieadmg to the Hanwéll Lunatlc Asy.. '

E lum, along which persons had been accustomed to’ ‘pass by the. leave
of the owners, and:were likely to . continue to pass, the defends
-ant, being- about to- build, received leave to place materials, -and

_in pursuance thereof plaoed his materials in' such ‘a way a3 -t0

" obstruct the road, and make it dangerous to persons using’ ib;. -
and did not give notme to - such persons by signal or otherwme, :
"~ The defendant -was: held liable. In the absence of positive

" testimony to the contrary, it: was held by Cockburn, C.J,, that -
the defendant’s leave was subj ect to the condition of taking reason-.
able precautmn to protect the public.. As a subsequent 11censee, .

~ . he had no nght to negligently erech obstructlons -on the way

~ whith the prior licensees used. . A person coming on- lands by’
" license has a right to suppose that the person who gives the

. license, and mueh more a person-who is a Wrongodoer, ‘will not
- do anything which will cause him an injury.. Gallagher v. Hume

frey® is an authority of the same sort. . See, too, Directors of :

. North-Eastern Railway Company v, Wanless® and Dublin, Wicke

- low, and, Wezford Bailway Uompemy v. Slatter y(3) Whlch have also

: been clted in support of the same prmclple. e

- With reo'ard to the a.mount of damages, I agree wlth Mr. E
S Starlmg that some of the smaller items, such as the &dvertxse- ‘
. ments, &c., are not proved :As to the pecuniary damage alre&dy
e sustained, I see no reason however to dlﬁ"er much from . the -
pleuntx{f’s estimate, T-see no reason’ to suppose that he makes'.'f
* frandulent statements, although his aceount of- his. profits is.
" gorroborated only by his own books. . His general veracity may. -

_ be inferred from. the genera,l ‘corroboration . found - as. regards

- the accident, and oub of the medlc&I witnesses as regards his
symptoms. ! thmk he was s good workman, earning money in.-

- - the different ways he has stated.  On this part of the elaim I-

 will award Rs. 3, 500, which is hberal enough, but will also take. -
 the amount into consideration in fixing the lump sum. - Phillips )
W South-Westem leway Company® shows: the ‘principle on
: Whlch the award of damages isto be made A jury has to take

‘.i,] ® L. R, 3App Cas,ll55. B

(1) IOW R 564
v (47L R ,4Q.B. Dw.,m

‘@ L R, 7H.L,12
4B B5—3 o
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mto conaderatmn a.ll the! heads of dameores ‘the bodxly injury 1
,sustamed .the pain undergone ; the effect on the health of thé
 sufferer a,ccordmg to its degree and its- probable duration. as:

. likely to-be. tempprery_ or perm_anenb the expenses 1nc;dental to-

effect a cure;.or to-lessen the amount of injury ; the pecuniary loss-
sustained through. inability to attend a business or profession ; as

" to. which; again, the “injury may be of a temporary character, or -

such as to incapacitate the party‘ for the remainder of his. life.”

- I will now read the evidence of the plaintiff on the subject of

the injuries and that of .the three medical witnesses. - .I think
it clear that the plamtlﬁ has suffered serious injury of a nervous -
kmd ‘but it is very difficult tosay what. extent of injury will
result in future, or how far it will be permanent “The plaintiff
was . under Dr.. Hojel and Dr. Church from the 10th September'
il the. 8th October.. In Dr. Hojel’s opinion, the symptoms indis
gahve of severe concussion were absent.  He did not think . the E
plammﬂ' was shammmg He treated h1m for nervous shock ;. but;.

~as & matter. of. caution, bllstered hlm, thmkmd there mlo'ht be
""congestlon of. the membranes of the spinal cord.” Dr Ho‘]el],
' thought him more fncrhtened than hurt.. Dr. Church says that -
- when he went away to Klrkee for chanO*e e'f air, the plaintiff’s -
. Symptoms had 1ot dlsappeareﬂ "He observed none of- those
- indicating 1nJury to"gpine.” After - this, the pla.mtlﬂ' Wwas underv
the eare of Dr. Sydney Smlth who first saw "him"on’ the 27th
- January, - ‘and” on. the' last "oceasion on the 11th April. - “He saw' :
' him eleven ‘blmes He sa,ys he’ dlagnosed h1m carefully, a,nd that,
~in hls 0p1n1on he iy suffering from concussion of spine;- ‘He ‘has
geen no 1mpr0vement since January.” “He thinks there 1s eﬁ‘usmn’ '
- of serum, and probably & clot of blood between the covermg ‘of the
épmal cord and-the cord itself. From the touch he thinks- theré
iy fulness in the” neck.”, He thinks the plamtnﬁ' is‘in 8 nervous-
: state - 'sometlmes e cennot focus hlS eyes y’He has notlced
that the plemtlﬁ' has. Tost ‘his: memory, and . eries ‘without ] Pprovo:
ation: - - The" only reason for- supposmg that ‘the injury ‘may -
‘inérease,
;:;,\maY or may not be ebsorbe& 1t may, if there, poss1bly ‘6ccasion
paralySIS He notlced the  stiffness of the: head and ‘does - not;
" think that- he can,. for. some ;time ab least follow: hlS tiade aga

the long want’ of 1mprovement “The clot, if- there,.
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;Wiat‘climaker He says that such cases. are seldom completely

cured, and he has known many. cases’ of shqht concussion from'

: Whmh the patnent has never recovered. - Now the ev1dence of
Dr. Smlth is. not ° cons1stent ‘with . that - of  Dr.- Hogel and-
.Dr. Chureh. He. speaks of a later pPl‘lOd and T hiave to niotice v

© that nelther party. to the suit, has -taken means to get .the

plaintiff examined by any . other medlcal man, 5o as to do away,

' with the effect of the- above ev1dence I thmk 1(3 shows that’

 the plaintiff is sermusly 1nJured and, for'some years at least will”
- be uriable to follow the trade by which he earned his. living:

' But the evidence to show ‘that the plaintiff is likely to suffer

~ .

- severe physical injury.in futire, is only of & problematical kind 3

and on this ground I must veduce the sum claimed on this

account It is Rs. 60,000 ; a.nd ag. no. great stress was laid. by
. counsel for the defendants on the objection to this amount as being
" “excessive, in the event of the Court holding that the injury would
be permanent, and would be more serious in the future than at
present, I think the considerable reduction which I am about to.
- make on sccount of the evidence as to the future bemg S0 proble- :
~ matical may, with- the order about costs, leave: the sum I award
an adequate, but not’ excessive, amount for-the - injury. sustained,
HlS health is not i improving ; he. cannot work at his trade ‘he will
E -have to go away for change of air ; and, li he attends'to hlS medi-.
o ca,l adv1ser wﬂl have, for a long t1me, ,to be careful in all 'bhat he

“does, and be in -a state. of considerable amnety “He is muchj

: 1hconvemenced now, "He canriot W&Ik fast. - He has dlﬁiculty in

~moving his head and has other nervous symptoms It is difficult
- to say how much a jury Wwould: a,ward " but, on the Whole, I thmk
T ought to give Welght to- the. medlcal .opinion* expressed by'
' jDr. Smlth after recent and repeated . observatlons ‘and in the

absence of contradiction, the defendants not having acted on the

. plaintiff’s offer to’ subxmt himself to: further medical exammatlon,
/I will award for the i 1n3ury, in future a sum which, Wlbh the

- amount- awarded -for losses already 1neurred, will amount 1o

Rs. 83, 000.. I think the. plamtlﬁ' was entitled to some cons1derate
treatment- from . the defendant, instead of a repudm’mon of - all
liability, My, Macpherson asks for costs of the Port Trustees

out of the sum awarded and B3 I see 10 reason: why the plam-

e
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“THE INDIAN LAW REPORTS. [von I

i here should be exempted f10m the oxdmary rule by wh1ch a.b,

successful- party -gets his costs paid, I order the costs of the:
Port Trustees to be paid by the pla1nt1ﬁ' and out of the damages -
if recovered. .- As regards the usual costs of the -pauper plaintiff
and lus Court fees, I order the second defendant to pay them. o

 The. second defendant appealed The only pomt argued at:’
the heating of the. appeal was as to the amount of damages,
which the Court (Sergent C. J and Bayley, .,) reduced to- ‘

ARS. 17,0000 e o ) . ’-

:f'..{i"eRIGI_NAL GIVIL. .

L Befmé My, .Tustwe Farmn.
CURSETJI PESTONJI TA'RA/CHAND, (PLAINTIFF), », RUSTOMJT
- DOSSA'BHOY axp. GOOLBA'I AND MANCHERII CURSETJI '
BHATGARA (DEFENDANTS),

L Property seitled on married woman to her sepamtc usé and without power’ of -~

antzczpatwn——Power of married woman to charge such property wzth “ payment “n
e of debts mcurred subsequently to ma'mage ; o ‘] IR :

" Held (followmg Hoppolite v, Stuart@), but doubtmg) that, under sectmn 8 of

VAct I1¥ of 1874, amarmed woman has power to charge property settled: itpon: -

. 'ls valid and bmdmg. SR

i -defendant. DS 3

-~ herself, for her sepa,rate use without power of anticipation, with the payment -

‘of debts incurred by her’ subsequently to her marnage, and thaf; such a charge .

‘THE second defendant Goolbal, Was the W1fe of the ‘ﬁrsté“'

"By an mdenture dated the 10th Apnl 1876 1t was agreed;

and declared that the. defendants, Rustomji Dossabhdy. - and-

‘Mancherji Cursetji, (defendants Nos. 1 and 8), should stand pos-..

‘sessed of Government four per cent. promissory - notes of the.
;uommal value of Rs. 2,500 upon trust, to pay the mterest divid-~.
-enids, and*income thereof to ‘thie defendant: Goolbdi;- (defendant
-No. 2); for herseparate ‘use; and: without power. of ‘anticipation
"during her 1ife; and afier her death in ‘trust to’ pay and divide

the same ubcolutely to and- among ‘such persons a8, accordmg

e Suxt No. 408 6£1886, -
% @I L Riy12 Ciley 522.
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