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PRA’GDA’S THA’KURDA’S AND OTHERS, (PLAINTIFFS), 2. DOWLATRA’M
' " NA'NURA'M, (DEFENDANTS) oo

Junschctwn-—-C’ause of actzon—Agreement at Delli to. pay money in Bombay——--
H, undc——Acceptance, whatamounts to—C’ommumcatwnof acceplanceto holder-—(]om- N
munication of acceptance to drawer—Omission by drawee to noth non-accepmnce :

. —Absence of entry of acceptance in drawee’s books,

-The plamtxﬁ's who traded in Bombay, had dealmgs with certa.m ﬁrms at Delhx. .
In December, 1884, it was agreed at Delhi between the plaintiffs and the defendant

that, in consideration of the plaintiffs accepting a composition of eight anuas in

the rupee upon the debt due to them by & certain insolvent firm, which amonnted .’

to Rs, 11, 101-2, the defenda.nt would pay the amount of such composition to the .
p]:unhﬁs The plaintiffis in this suit claimed Rs. 5,530-9, being the amount

of such compqsmon._ The defendant denied the jurisdiction of the Court;, con- »
tending that no part of the cause of action had arisen within its jurisdiction. He
. alleged that the terms of the agreement were contained in a composition-deed .

which was executed at Delhi, &c. At the hearing, the Court found that, subse-
quently to the executlon of the composition-deed, the plaintiffs’ munim, who WS
‘anxious to return to Bombay, had a conversation with the defendant at Delhi w:th
reference to the plaintifiy’ claim upon the insolvent firm, at which the defendant *

" proposed that he should give a letter to the plaintiffs’ said munim with reference -

to the claim, and that the musim should give one to him ; that the latter should,

upon such letters being exchanged, return to Bombay, and that the defendant;
- should remit the amount found dne’ to the plaintiffs when the accounts had been
made up. :- The followmg letter was accordmgly wntten by the defendant and

.- handed to the plamtlﬂ's muniny -~

% Peace; prosperlty. To Shnpat Shéh Ganeshdés Thékurdé.s ot that augpicioug .j
pla.ce the seaport (town) of Bombay. . From Delhi written by Dowlatrdi Shrirdm,

. ' whose, (saluta.txons) vxctofy to (the deity) Gopal do_yon be good enough to read.;.

’ Further, do you be pleased to notice one’ (piece of) intelligence (as follows.) You. .

had an account with Bhai Fa.techa.nd and Kanyslal J ugalklssan 1 have paid off.

their debts at the rate of eight annas in the  rupee.’ " Therefore, as to Whatever T

{amount) may 'be foand (due) by your account on our making up the account*
' according to the- pra.chce of the merchants, the same I will pay you at thg rate
_ of eight annas in the" rupee - This chitti is written 21st December 1884.” ;'

"The plamtxﬂ‘s mumm handed the followmg letter to the defendant :—

"¢To Shéh Dowlatréi Shrirdm at that auspicious pldce, Delhi. From’ the gea.-

. port (tqwn) of Bombay, written by Ganeshdds Thakurdds, whose solutations of

victory * * * &e. . Do you be pleased to read * * * . - I.have an account- with - -
Shah Fatechand Kanyélél Jugalkissan, wherein Rs, - 2 are claimable by me./ f .

On account of tlrose rupees I will receive payment from. you at the rate of enght
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annas n the rupee. A chzm in respect thereof I have obtamed mewntmg, .
from you, 21st December 1884.” :

These letters were exchanged at Delhl, and the plamtlﬂ's mumm then retumed
to Bombay. : . '

Held ‘that the Court had ]unsdxctmn If the oral agreement bBetwéen the .
deiendant and the plaintiffs’ munim were taken as the basis of the plaiﬁtiﬁ's’ claim,
it was clear that part of the cause of action arose in Bombay; as payment -to the"
plaintiffs was to be made in Bombay. Theexchange of letters was a carrying out;
in part, of the oral agreement, When that agreement. was. made, the defendant
was under a legal obligation to pay the plaintiffy’ claim vpon the-insolvent firm;
The oral agreement varied the time, place, and mode of payment, as it-was com:
petent for the parties to.vary them (Contract Act IX of 1872, SeCa, 2y 7'3)’ '
the letters had varied the terms of the oral agreement, the latter would” be modi- -
fied by the later expressions of the will of the contracting parties ; but they did

~not do g0, and the oral agreement; remained. in force and unvaried.* If, on the -

other hand, the letters were regarded as. containing the contract, they were ot
of such a character as to exclude the proof, under section 92. of- the Ev1dence
Act T of 1872, of a separate oral agreement completely consistent” W1th theu'
terms, namely, that the payment they provxded for should be made in Bomb‘

Held also, that, havmg regard to the exrcumstanceel under wh1c they were')

: wntten, that a promise to pay in Bombay might fairly be inferred from the terms

: from, the places to- and from whxch they purported to be wntten, 3

v of the plamtlﬁ“s cause of actwn. o

defendant, The defenda.nt had endorsed them to one Motitdm,: - Th
) Bombay firm was the agent of Motiram, and Motirdm accordmgly sent
s to the plamtxffs, ag his agents, for' realisation, -
X honoured, and:-Motirdm thereupon returned them $o the defendant

‘ “their value from the defendant, who-i in this suit’ now sought to seb off Be'amount
“so.paid by them against the claim of the plamtlﬂ‘s

of the'letters themselves. The defendant addressed the plamtxﬁ's at’ Bombay from
Delhi, and the plaintiffs addressed the defendant at Delhi from Bombay, and- 1t
might be concluded from this, that the parties mtended that the letters should
have the same contractual effect as if they had been respectwely ertten to, and

Held, also, that the fact that the debt due from the msolvent ﬁrm to the\ plam-
tiffs, which the defendant had agreed to satxsfy, had been contracted in Bombay

- would not give the Court ]unsdlchon independently ‘of the stlpulatlon, oral or .
" documentary, by the defendant to pay in Bombay. .-It would be necessary for. the

plaintiffs to prove the existence of such debt, as.showing the nature and extent of
the defendant’s promise, but the existence of the debt would not const;tute apart

: ,The msolvent firm ha.d drawn certam kzmdzs on the plamhﬁ’s payable to. the

“The hundis, howe

4 a.nd.recewed

I Was contended that the.

" plaintiffs were not liable, as there was no proof that the Dundis had: been accepted ’

& " by them, it,not having keen shown that the acceptance had cbeen:

‘g0 Motirém,. the owner of the lundis, and" that. untﬂ such

i plamtlﬁ's were at hberty to cancel their acceptanc Tre




VOL. XI] “BOMBAY SERIES. - :

H eld, that the acccptance by the plaintiffs was complete and that the defendant ~

Was entitléd to the set-off claimed, The hundis had conie to the plaintiffs for
acceptance .01 the 28th October, 1884, and . their non-acceptance had not been

notified, to Mdtira’mi on the 3rd November. That would be an unreasonable period -

during which to hold the hundis i dubio. On the 30th October, the plaintiffs had
stated. by letter fo the drawer’s firm that the Aundis had been accepted. That
meant that all things had been done to make the.acceptance complete. -The

absence of entries in the plaintiffs’ book, with reference to the ]umdzs, afforded no

mference that they were not accepted. T

" Semble’ a’ commimication of acceptance to the dmwer, or to a previous holder, ,
binds the acceptor ag well as a communication to the present “holder, inasmuch as -
the acceptance enures for the benefit of them as well as for the actual holder, and -

the prxmary contract is between the drawer and the acceptor, -

- THE plamt stated that on the 21st December, 1884 at Delh1 113
was agreed between the plaintiffs and the defendant that, in.con-

mdemtlon of the plaintiffs agreeing to accept acomposition of eight

annas - the rupee and in satlsfactlon of the amount then due

, to ‘the pla.mtlﬁ's by Fatechand Kanayslal and Kanay4ldl JugaL :

: k1ssan (which amount was Rs. 11,101-2-0), the defendant would

pay the amount of such composﬂnon to the plaintiffs in Bombay.

“The plamtlﬁ's claimed judgment against the defendant for the
-sum of Rs..5,550- 9- 0 bemg the amount of such compos1t1on Wlth
,mterest&c.,v_.: S e T

The defendant in h1s Wutten statement demed the Jumsdlc-

* tion of the: Cou1t. contendmg that no part of the alleged cause of
‘ a.ctlon arose ‘within the Jurlsd1ct10n ~of the mdmary original civil -

: ]unsdletmn of the ngh Court. .. He denied thathe had ever agreed
- to pay any composition in Bombay, and alleged that the terms of

“the sgreement between him and the plaintiffs were contained in a ‘.
' comp031t10n-deed Whlch was at ‘Delhi; that he had never been fur- -

" -nished by the plaintiffs with any accounts of the dealings between

“thém “and the’ two firms of TFatechand Kanayélal and Kany4lsl -

~"Jugell«:lssan and that the furmshmg of such accounts had been

" made & condition plecedenh to his paying any- composmon.‘ He

- also submltted “that in‘ no eévent were the plaintiffs’ entltled to
recover mtelest»on the amount of composmon. o .

e able by the plamtlﬂ'b, to set off agamst their clmm, and to recover
~ from them the amount of two kundzs forRs 2 500 each ot whxch

iy He furthcr cla1med in” case thls suit should be held mamtaln- «
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he alleged he was a holder for value: These hundis had been dr&wn’,
by the firm of Fatechand Kanay4lil in favour of the defendant on'
the plaintiffs in Bombay, and (the defendent alleged). were duly ac-
cepted by the plaintiffs. The defendanthad transferred them to one
Motird4m Jamnéadds, who sent them to the plaintiffs in Bombay for.
realisation, but they were dishonoured by the plaintiffs. Motirdm
Jamnédds then retransferred them. to the defendant, recovering -
the value thereof from the defendant, who at the time of the suit

" was the holder of them The deiendant claimed to 1ecover _

the said value from the pla,mtlﬁe together w1th the expenses he
had incurred, amounting, in all, to Rs 5, 101 9-0.

Macpherson and Tnverarity for the.plalntlﬁ's. .

Lang and Russell for the defendant, _

The following authorities Wele cited, As to jurisdictioﬁ:’:]l[ulf
chand Joharimal v. Suganchand Shwdas(l) Thornton v. Mayn-
ard®; The London, Bombay and Mediterrancan Bank, Limited,

" v. Badee Beebee®; De Souza- v. Coles®;  Katrick' Churn Setty "

v. Qopdlkisto Paulit® ; Muhdmmad Abdul Kidar v. The East

'I'ndmn Railway Oompany®; Bishunath v. Ilahi Balhsh®; Coz

v. Troy®; Chapman-v. Cottrell®; Hem J A Jses V. The Soutk‘,,
Austr alum chkzng C'ompan J(lo)

FARRAN J. :-The first issue to be demded in thxs euxt is
as to the jurisdiction of the Court to entertain the plalntlff’s
claim. The facts, which it is necessary to consider before.de-

. ‘cldmg it, are not in dispute, except as t6 details. I hold them

to be proved .as follows:—The plaintiffs carry' on. busmess ab ..

: Bomba,y, Calcutta, and Cawnpore, and: had deahngs w1th a ﬁrm N

which carried on. business at Delhi- and elsewhere “under’ the
names of ~Fatechand Kanay4lsl and Kanay4ldl Jugalklssan’ ‘

' 'The plamtlﬂ's Calcutta, Bombay, and C‘awnpme acdounts w1thb .

thxs firm;- (whlch I may, for b1ev1ty, ‘call the- 1nsolven*:ﬁum\

. were kept sepamte and dlstlnct The defendant calmes on’ :

@ L. R., 10 C. P., 698

L LLLL R 5Bom 42, .

@ 3 Mad. H. C. Rep,384
'-;(5) L L R, 3Ca.lc 264,

'::(l)ILP 1 Bom; 23, 7

‘ (6)1 L R,lMad' 375,
.1 L-R. 25 AN 277
2 4(®).5 B, &Ald,, 478,
L84 L. J. Ex., p. 186.' i
AL R., 3P, C.. 540, .
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busmess ab ‘Delhi, where he has, at least ‘two firms :. one calrxed

on in the name of Dulublal Sewram and another i in the namée
Sivardam Tedaram s '

“On the 3rd March, 1884« in consequcnce of a telemam 1ece1ved
from Delhx, ‘Kéapurchand, the plaintiffs Bombay mmwm, pro-

ceeded to Delhl, and found that the 1nsolvent firm had stopped

payment
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© After Kapurchand had been some time at Delh1 a panch was‘

appointed— by whom is not very clear—to suggest or make some
_arrangement for the settlement of the affairs of the insolvent

firm, the creditors of which seem to have all been collected at
- Delhi.. - The panch suggested an arrangement whereby the de-
fendant was to take over the assets of the insolvent firm, and
was. to pay its creditors at the rate of eight annas'in the rupee
on- the amount of their claim,” An agreement was thereupon
-drawn up in Hindust4ni, written in the Persian character; and
it -was ‘signed Dy the members of the. insolvent firm, by the

several.members of the panch, and by the defendant described .

as creditor, " This' agreement purports to be made between
- the.. msolvent of the first part, the- panch or arbitrators of
_the second’ part and the credltors, -who have - signed below,

_of the' third part. It recites that the arbitrators had made an -
-arrangement . with the defendant for ‘the ‘payment of money o -
the - créditors of the 1nsolvent ﬁrm at the rate of ewht -annas in -

: the rupee and proceeds

’ f’ « And We, the medltors of the thud pa1t whose swnatures

axe ertten below, make 2 deelaratlon as- follows --We ‘agree.

to accept our “debt -at the rate of eight annas per ' rupee ;—and '

as soon as each one creditor of - us shall receive the amount of
: hlS debt in the above~ment10ned proportion, either in. hundis
_Bf,iﬂgdays tune or-.in ready money, or partly by hundis
or partly -in- ready (money): to_be received according as the’
credltors ‘may approve (them) each one creditor (of us) shall
pass (in - writing) & . receipt in full satlsfaetxon of the debt due
~ ‘tohim. - But several of us, creditors, who at first filed suits, will
also receive the costs of -the Court, besides. the above-mentioned

8 annas, and W1th reo'ard to the settlement of debts due to us g
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.. signed' at a place; called Motirdm’s Kothd, in the presence of the
" other creditors and the arbitrators. -'There i is" no- ev1dence thab_
the agreement (exhibit No. 2) was. read to Kapurchand or-that -
,he ever saw the document 1tse1f -he could not, of course; read 1{;

| THE INDIAN-LAW REPORTS. [VOL ""xr

there will not be 1ema1n1ng any c1a1m ag&mst the credltors ‘and'
Priapis

the insolvent debtors.:. Therefore the three -parties mentloned
above have passed, in writing, these few words of their-own' free"
will, in order that the same may serve asa voucher——nothmc tore.”

' On the face of the . document it w ould seem that the ar-'

bltmtoxs, and not..the defendant -undertook the respons1b1hty
of paying the creditors eight annas in’ the rupee ; .and that the

_defendant was responsible to . the arbitrators, and not to, the

creditors, for the due payment of that sum.. The sw'n&tures of
the creditors were not, however, taken to this document but to
a blank sheet of papel (exhlblt E).. ‘The reason for thls was,

85 the defendant’s munim, Kanjimal, stated, that it “was'not
intended that: the agreement-should become’ operatlve, unless

all the creditors assented to take eight -annas:in- the rupee: upon
their claims. " Kapurchand says. that he signed the Dlank paper

upon an agreement -between him and -the - defendant that the
defendant was. to pay eight :annas.:inthe rupee: “upon: the

plaintiffs’ claim ; and that he ‘made no’ othez alra,ncement

The fair mference I think, to be drawn. from the:- ev1dence s -

" that Kapmchand knew that arb1trat01s were appomted to make

‘& settlement, and that-they- had- made one; that.he was “told,
. probably by the defendant’s people, or by the- defenda,nt that 1f he.

" agreed to take eight annas in the 1upee he should 51gn exhlblt . E,

| f probable that 1f the plamtlﬁ‘s had sough’o tfwenforce the'claam '
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before the passma of the letters, presently to be referred to, they

could only have done so in aeeordance W1th the terms contained -
in exh1b1t No. 2 G g eals T e -_«\ Lo

" When the cred1tors had sagned exhibit E the Work of setthng

with them began, and progressed rapidly.- They ‘produced their

accotnts or copies of them, which were compared by the mehtd of

the insolvent’s firm, and when the amount due to each cr edltor"
was ascertained hewas paid at the rate of eight annds in the 3 ‘rupee.
upon ‘the amount of his claim- by the defendant’s siunim, wha -
'attended a,t Motlréms Kotha Wlth hwndzs and c&sh for tha.t

‘ purpose SN

The plamtlﬁ's Calcutta and Ca,wnpore accounts were duly com—f

, pared ~but some dlfﬁculty arose about - ascertaining the.amount
- due to them upon their Bombay accounts. - -The.defendant’s wit-

- nesses; say ; that  the -difficulty was caused by -Kipurthand nob.

“having with him, or not producing; the plaintiffs’ Bombay account.

, Kapurchand -says that the accounts were not made up, because -
_the;. defendant ‘refused (to receive - the . copies. of the -Bombay -
’V accounts which Képurchand had - brought . with him,’ stating, as -
o reason, that the books of the insolvent, requ1s1te for comparison-

‘with them, were in the. Court.. I do not consider it necessary .

to demde which account.” is the inore ‘correct, or: whether either -
-of the accounts is correct.. - Notw1thstandmg that the accounts

. were- not made _up, Képurchand continued on the most friendly
- terms "with the defendant . This .is - clear. from the terms m
: Whlch exhxblts M and N are Wntten

: “In thls state of affalrs, Kapurchand fell ill,and, became anxxous
' to return to Bombay, and “asked t0- have the Bombay account .

settled He and the defendant then had a cony elsatlon durmg
- which the® defendant- proposed that he should " give a letter to

Tép/ur_dhend about the claim; and’ that Kapurchand should give:

* one :to *him,’ and- that’ Kapurchand should _upon such letters
“being- exchanged return 8 Bomba Y, cmd thdt the defendcmt
should rre'm/ot the amount found - due 6 the plamtlffs after the
]aecounts had been made up. Kapurchand agreed to this - ar-
'rangement Doubt is sought to.be thrown on the fact of this
"arran@ement havmg been come to between the defendant ‘and
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Képurchand by the suggestion that the defendant is an old' B
“man, and does not personally attend to business, and because his~
munim, Johédrildl, who has come to Bombay to give evidence by:'. '
proxy “for the defendant, says that he did not say he would send
_the ‘money' to Bombay, nor did the defendant to his knowledge
so promise, Johdrilal's account of the conversation, ‘which result-
ed in the writing of the exchanged letters, is this:—« Képurchand_
“said to me I have made my signature to the panchndmd. The
nccounts are not ready; therefore do you pass me a writing.
“Therefore I’ gave the writing (exhibit F) to him, This and ex- .
~hibit G (the reply) were written, at the same tlme, -ab Motlram s
- Kothd. Defendant was not there present. I wrote exhibit F,
. The body of exhibit G is written by GolerAm.” ‘The suggestlon,f :
""that the defendant is old and did not personally attend- to’ “Piasic -

- ness, is quite incorrect. Joh4rildl did not support it. Two let: *

»ters, (exhibits M and N), which Képurchand received from the-'
" defendant after his return to Bombay, are in the handwrltmg;"
of the defendant himself, and relate to ‘these very' accounts I
am persuaded that Kapurchand had & conversation Wlth the
+ defendant about his return to Bomba,y, and about the exchange,:
~ of letters; and it is so probable that the defendant ‘told Kapur-/‘.-

. chand that he would send the money to- Bombay, that Tseé no
‘reason to doubt Képurchand 'when he says so.- . There ™’ isno

‘possible reason why he should not. . The pla1nt1ﬁ’s had’ other
accounts: with the defendant, the balance upon which’ Would
naturally.be. remitted in the .ordinary course of -business. ‘v The "~

~ terms of the letters themselves are entirely consistent’ W1th""?."
‘. Képurchand’s account, and so are the terms of the letters (exh1b1ts_7
- M and N) to which I have referred. Muddun Gop4l, the de-

:fenda,nts vakil, ‘when, shortly afterwards, ertmg on’ the: 15th

_February, 1885, ‘to the ‘plaintiff, says: % As soon, as’ you send -

: vmy chent a detaaled statement of -the accounts, they w111 examine .
the same, and the amount legally. .due to you from the ﬁrm of
*"Fa,teehand Kanayélél will be at once 7‘81’)%#8(1 S

After this: arrangement letterq wete exchanae ‘ "{-,Weé‘ﬁ ‘tj]é'-j

- defendant’ s munim and- Képurchand Exhibit T (Wr:n‘tten by the

?defendant) runs- thus:, “Peace; prosperity. To Shripat Shéh™
Ga,neshdé.s Thékurdas ab. that &USPICIOUIS place the seaport )



VOL XI] BOMBAY SERIES

'(town) of Bombay From Dellu written by Dowlatréz Shmram
Whose (salutation) victory to (the deity) Gopél do you be good
enough to read. Further, do you_ be pleased -to note one (piece
of) mtelhgence (as follows) ~You. had an . account with Bhdi-
Fatechand . and Kanayé.lél Jugalkxssan I have paid off their
debts at _the- rate of. eight annas in the rupee.; Therefore, as to

whatever (amount) there may be found (due) by your accounb;
on our making up the account aocordmg to the practice of the *
mereha,nts the same I will_pay you at the rate of eight. annas in’

* the rupee Th1s chitti is wrltten 2lst December, 1884~.”

" The- reply, (exhlblt G), wntten by the plamtlﬁs _munim, wasf'
-as follows. . “To Shéh Dowlatréi Shrirém. at that -auspicious .
, place Delhl -From the: seaport (town) of Bombay, written by

. Ganeshdas Thékurdas whose. sa,lutatlons of victory,* % k. -%¥
- &e.. Do you be. pleased to  read:: c &k T have an
'»a.ccount with, Shélr Fatechand Kanyala.l Jugalkissan, wherein
g ;;are claimable by ‘me. On account of ‘those rupees

1 will r recewe payment from you at the ‘Tate -of eight .annas- in
the rupee... A chitéi in respect thereof I hme obtamed in ertmg-
- from you, 21st December 1884-,” T T gy

, Kapurehand after t}ns recelved"'the amount at elght annas in"
S the rupee due. ‘at foot of the plmntlﬁ's Calcutta and Cawnpore
. accounts in- kundzs and cash, and signed’the acknowledgment
(exhlblt G ) “The next day, I thmk it~ was, he returned to Bom-
bay. At this. tlme all the other creditors had been paid off, or
shortly after it they were pmd off. The plaintiff was the’ only
- Bombay creditor. . The. defendant then writes exhibits N and
M. A dxspute about Whether the pla,mtlﬁ's had- accepted 8’ cer-

tam hundz arose. Vakll’s and’ solicitor’s letters (exhibits H; I,
J,. and K) passed and the plamtlﬂ"s ﬁled this suit, the plalnt‘

bemg_' ccepted under sectlon 12 of the’ Letters Patent.

T the’: oral agreement between the' defendant and Képur-.:
‘;»chand be taken as the’ basis‘of * the plaintiffs’ claim, it is clear
- that part of the causé of actmn arose in Bombay, as that is the

-place in’ “which..the ‘payment- was-to be made.  In this view,

“-the. exchange of letters ‘would be :a carrying out, in part, of"‘
think, ha.vmg regard to the sequence’

that oral. agreement e
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'of events that this is the most correct mode of regardmg the "

transaction.. When - that agreement was’ made, the defendant,_' ‘.
was under ‘a legal obligation .to pay' the plalntlﬁ's Bom'bay '
claim upon the insolvent ' firm, and - probably in : accordence'
thh the condxtlons of the deed (exhlbxt No 2) The oral.’_

‘was competent for the parties to vary - them—Contract - Aet IX
of 1872, secs. 72 and 73. -It is,’I-think;- -quite clear- ‘that this

was intended, from’the - absence- from the letters, - (exhibits F

‘and: G), of all reference to the composition-deed. - The oral -
-agreement - was, I think, -complete: before the letters were ex- "
-changed, -although until. then it might: not be veadily credited.
-If the letters had varied the : terms-of . the oral agreement the .
latter would be modified-by.. the later’ ,expression of . the will -
-of the contracting parties; ‘but they. do not do s0;-and the oral -
agreement remains: in force and unvaried. . If, on the other
- hand, .the letters - are looked - upon : as‘,;contalnlng . th_e co_n--'
-tract between the perties (supported. by- the former . consider- -
‘ation), I think ° they are :not. of- such 2 .character.as, to. ex-*
-clude a ‘separate oral agreement completely consistent with"
_their terms, from- being proved :under: section. 92 -of - the

Evidence Act -1 of 1872, namely, that the: payment they pro- )

. vide should be made in Bombay Lastly, 1 think, ha,vmg
. _regard to: the- cn'cumstances under Whlch they Were writ- -

. ten, -that ‘& promise -to -pay:. in" Bombay may” falrly be in- -

- ferred from ‘the terms-of the lettets_ ‘themselves.” The defend- .
" anb. addresses the plaintiffs at- Bomba,y from Delhl, and -the

- plaintiffs. address the. defendant - at Delhi from'. Bombay I

conclude from- this. that the partles mtended ‘that. the letters
* should.“have~ the same - contractual eﬁ'ect as'if they’h‘ad ‘been
‘:.frespectlvely written to, -and - from, ‘the- places ~to,“and. from,

~which they purport.to be written. Mr.:Lang asks; if:
,j:"so, why they -did ‘not_ insert,:in-the. body of the" letters & st

‘that he

pulatlon as’ to pa.yment in- Bombey 2. The- answe would appear
% to i be ‘that “they .‘thought: they had’ sufficiently . Jindicated their.

ntentlon by the form they had adopted.; L:feel: much conﬁdenceﬁ
~thaty ‘when these:letters -were. written; +itwas:th
"_the defendant to remlt the mone

: ntentlon of
nd -that it
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to-Construe: the: document so as to carry out the intention ‘of
the parties - to -it. - The idea,. that a stipulation to pay in

Bombay: would: confer jurisdiction upon. the. High Court here,

to enforce the : contract, no doubt never entered into. the mmds
“oft exther .of the: parties. ::

: *It ha,s been argued that, mdependently of “the stlpulatlon, -

oral! or': documentary, by --the defendant to pay in- Bomba,y,'

thvll_s” Court has’ jurisdiction to.try this suit; inasmuch as part of
the “cause ‘of action—namely, the existence, in Bombay; of the"

debt due from. the -insolvent firm to' the plaintiff—arose . in

Bomba.y, -and ‘that fact must - be proved ‘before the plamtlﬁ' :
ean recover in the suit: - The - leading case upon’this point,
by:which-the Court is bound, is that of “Mulchand v. Sugan-~
fchand“) “There it was held - that the dishonour, in Bombay,

:_' of*a, Iumdc drawn and indorsed: to the-holder out of Bombay,
»iconstxtutes part of. the- canse: of action in- & suit by the holder
. .Bgainst a’ prior. indorser.: - Westropp, C. J.; says -in delivering
. udgment 2% We must conmder that several matters. combme to.

'ﬁmake up a cause of action, and that,in sucha case as the present,
the dishonour of a bill or hundi by the drawee isa part of the cause
‘of action: of the. holder: ‘against the indorser. ‘If has-been held .

that notlce of dishonour is a material part of the cause of- action-

agamst an indorser, and that ‘being so:ib seems-to usto: follow,
as'a’ “matter of course that the dxshonour itself must also be
a matena,l parb ‘of the cause of action.” _The: result, therefore,~f’
Would seem to ‘be that if- What can’ properly be described as a

materm,l part of the cause . of : action takes place  within . the
Ju_nsdlctmn ‘of 'a ngh -Court, that Court hias. jurisdietion When

:_y,...l:;,ca.se is;~did - material part' of the causs of action
arise Within ‘the- Tocal. Jurlsdxctxon 7.;This is also-in accordance
“with 'the" ruhng of Sir Adam- Blttleston in--DeSouza v. Coles®,

My, Macpherson cites Wirth v. -Austin® -as an authority for a |
‘.broader proposxtxon, namely, that any fact which a plamtlﬁ‘ :

(1) 1. L.Ii.,lBom., 2‘3, ‘at p. 43, 77
" LR 106 P b

-the plaint is. accepted under clause 12, :Thé inquiry to be made

~267-

woul ,,long a,go ha.ve been remitted had: it not -been for the -:3'?”1.132367-,:i S

dxspu’te about the. hundis. ‘I think, I ought, asfar as possible;. priepis ;

) mevnms " .
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Navvrinm, -
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" must plOVG in- h1s actlon constitutes part of . the cause’ of actmn,

and the-existence of any such fact within the High Court’s local
limits gives  such Court jurisdiction when :the aid- of claus¢12
is' invoked. - I. may possibly be . stating - his proposition” more
broadly than he expressed it. - The question in Wirth v. Austin(®
was - whether the whole cause of :action ‘arose within- the/ju<
risdiction of the Lord Mayor’s ‘Court ; and: it was argued that -

it did not;. because the cheques, apon ‘which the .action. was
~brought, were drawn upon, and dishonoured at, the Huddersfield.

branch of the Midland Banking Company. - Lord Coleridge :says.:,

“ Tt is said that the action is not maintainable without proof.

of presentment and dishonour there.”. He then goes on_to -

-show that such proof was, in that partlcular case, unnecessary, :

because the drawee of the cheque had no funds at Huddersﬁeld _
and knew that his cheque would not be accepted, The oplmon i3
expressed in that case is on all fours with the decision of thls 5
Court in BMulchand v. Suganchand®. It is an authomty for;

the proposition that, in _ordinary cases, the presentment and
dishonotir of a cheque or.bill forms part of- the cause of -action: :
in'a suit against the drawer of the cheque or bill. If proof of such ;
presentment and dishonour outside the jurisdietion is. necessary, b
the whole cause of action eannot be said to- arise w1thm the! .
jurisdiction ; but it is not an authority for holding that whatever- E
must be proved in a suit constltutes part of the cause pf actlon. 3

In thls case the q,uestlon is does the ex1stence of 8’ debt due "
from the insolvent firm to the plaintiffs, constifute part of - the"
plaintiff’s cause of action? The consideration for the defendant’s.
promise was the receipt, by him, of the dssets of - the’ msoI\ent
firm and the mutual agreement of the ereditors to accept eight -

g annas in the rupeé upon the amount-of their claims."’ The defend-.

ant’s promlse was, not. to pay one-half of the debts . of the. msoI- .
vent firm, but to pay a sum equal in amount to one-haltm

fdebts, the receipt of which payment was, to, operete as a d1s~’

charge of the 1nsolvents debts The debt due from the msolvent,
ﬁrm to the plamtlﬁ's was no- part of the plalntlﬁ"s cause of actmn,
but 1t was the, measure of thc obhgatlon Whlch the def ndan

T LR, 10C. P, p 689, ‘ar L B0 Bou; 23;-
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dertook s To 1lIustrate my meanmg, If abmlder in Bombay Were

b0 contract to-build there: a ‘tower. of -the same dimensions and
‘m‘h%emals as the Kootub at Delhi, and. ‘were to: be sued. for not
- fulfilling his -contraet,: the: plaintiff- would -have- to: prove- the

_existence, d:mensxons, and materlals of the Delhi tower, but they

would riot' constitute’ part-of his : cause of -action.  The proof of
‘them would be proof ‘of the nature and extent of. the: defendant’s
promise:+ do not think, therefore, that, independently of the terms

of the defendant’s contract on the part of the plaintiff; the cause of -
action arose in Bombay. - Upon the former ground, however, Tmust

hold tha,t this Court has Junsdlctlon to entertain this suit. -

The plamtlﬂ’s clalm is for Rs. 5 550-9-0 'The defendant does

not admlt tha,t the double of that sum was due from the insol-v
vent’ ﬁrm to the plalntlﬁ' and clalms a set-off of Rs. 5,000, which, :

however 1f allowed, will have the eﬂ'ect of mcreasmg the plam-

tlﬁ's clmm by Rs 2500 e
On the 16th of September, 1884 the msolvent ﬁrm of Fa.te-

chand Kanay4lal drew two hundis, of Rs. 2,500 each, -upon the -

plaintiffs' Bombay firm . in favour of the defendant s Delhi firm

of Shivrdm Sadurdm, the one payable fifty-three and the other ,

ﬁfty ﬁvev days after_ date, (exhlbltSN_OS 3 andv4s). "These hundis
~were Sold and endorsed by. the defendant’s firm to Motirdm Jamn4-
- dés, and by the latter were sent to the plaintiffs’ Bombay firm for

. collectmn from that ﬁrm the. endorsement or enfacement; usual
in“such’¢ases, being made upon’ the kundis. The. amount of the .
- hwnd@s, when collected; was to be credited by the plaintiffs to Moti-.

-rémJaminadss at- due date.:-The question I 'have to determine is;

whether/ the plaintiffs accepted those hundis. - They did not pay

‘t.hem and Motirdm Jamnddés. recelved their amount from. the

'defendantﬂ The: defendant claims to recover from the. plaintiff.
his ‘he ‘s entltled to do. 1f the plalntlﬁ' .

' the-amotmb so paid
accepte\'the hundis.’:

 The’ hundzs Were recelved by the plamtlﬁ' on the 28th of Octo-

vber, 1884: (9th Kdrtik Sud, Samudt 1941). The letter ‘covering
t.hem is’ ‘not put m, mor is the pla,m’mﬁ" s acknowledgment of the re-

ceipt’c ‘of the hundzs before me; - On the 30th October, 1884, (11th
"Karmk Swd Somwat 19451) the plamtlff Wrote (exhlblt No. 5) to.
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 the insolvent firm (inter alia) as follows : Further,*huncliei-:foi':

Rs. 5,000, drawn by the people of the piece-goods shop;: were re-
ceived as payable.  The same are accepted.”: - The insolvent frm
of Fatechand Kanay4ldl is the piece-goods shop, ‘and their: firm
was at Delhi. [After chscussmg the .evidence -upon: this. point,

_His Lordship continued.] I am wunable to:come to any: other

conclusion than that the plaintiff wrote to the insolvent firm -of
Kanayildl Jugalkissan that the exhibits 3 and 4, drawn by the
insolvent. firm of Fatechand Kanayail4l, had been.accepted,—that
is, in effect, that they informed . the drawers that then' hwndw

Itis contended that though thls be S0, there is mo. proof that

] the hundis have been accepted, as it is not . shown that such ‘ag-
. ceptance was communicated to Motirdm Jamndd4s, the owner. of

the hundis, and that untll such communication the. plamtlﬁ' was
entitled to cancel his acceptance. - The cisés of .Cox, v. Troy®,

Ohapfman v..Cottrel®, and Van Dwmen s Lvmd Bomk

- Victoria
BanL(3) are rehed upon.

They estabhsh that the hablhty of the acceptor do

~ attach (by English law) by merely writing hlS name :upon;’ but

upon the subsequent delivery of; $he bill; or upon comml_xmcatxon
to, or- according to the -directions of the person entitled: to- “the

~ bill; that it has been so- “accepted : see ‘Byles on “Bills«(14th-ed.),

p. 263.° “1 donot see; il principle, why' a-communication :of: the

- acceptance to the drawer or previous holder would:not bind-the

acceptor, as-well’as a communication to the holder,as thé"‘e,éceiﬁt;;
ance enures.for the benefit of them -as well: of the actual holder,

- and the pnmary contract is between the drawer and the acceptor

The question does not seem to have arisen, but the. statement of

" the English law in Byles on Bills (14th ed.), p. 263, would seem to

~be stereotyped in the Indlan N. egotlable Instrument Act XXVI
of 1881, sec. 7. e

’—S,\—

In the present case, the plamtlﬂ' was hlmself the agent- of‘ the

' 'holder of the hundis, and had the hundis® mdorsed to him. ‘and

in hlS possessmn for. collectlon, as Well as- bemg the dmwee of the

u)aB &Ald,p 430, (2)34LJEx,186
(3)LR 3P C.,p.b2u -
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hwndw The plamtlﬁ' was;’ therefore the proper person to whom

-the’ acceptance should- have -been communicated.” If, as"a- fact) ‘PnAan;q o

he accepted the kundis in his capacity of drawee, as agent of the
“holder; he’ must have had. that fact notified to himself. * The

acceptance would then be' complete and-irrevocable. I dm’ eon- 4

firmed ‘in’this view by a consideration of the case of Lysaght ‘v.
Br yant(l) 4

“*Did he, ifi fact, accept them? I thlnk that it must “be held

that he dld.'"""They came to hiti for acceptance on the 28th Octo-

ber 1884 and he had not notified their non-accéptance to Motirdm
Jn,mnadas on the 3rd November, This would be an unreasonablej
‘time to hiold them in: dubio. - It is not improbable that he noti- :
fied theiracceptance to - Motirdm ' himself, but-there' is ‘no’ proof
that “he; in fact did so; but on-the 30th October he stated to the

dra.wers ﬁrm, clearly ‘and unequlvocably, that-he had accepted'

.-them. ;That must meéan- that he had done all- thmgs requisite to
make the: acceptance complete a.nd I must therefore, hold that
the a.ccepta.nce was complete R ; : -

selves; Were Wlth the plamtlff The absence of entrles therefore, V.
aﬂ'ords no 1nference that the kundis were not accepted,. T must
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