VOL.XL] . n

+ BOMBAY. SERIES; -

 ORIGINAL OIVIL:

Before Mr ;fusﬁie Fam“;zro

ADHIBAT, (Pmmm), .: OURSANDAS NATHU, (DErmxpaym)® 0
1886, .0
- June 14, .

. }{amtenanc Smt by szster-m law’ agannst brotﬁer-m-law——Jom# famzly—-—Dea,th
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“of plamttfe husband prior to his father’s death and therefore béfore devolution of
* 2. estate which was-self-acquired by his father—Amount of maintenance claimable by
.. @ sister-in-law-—Separate maintenance—Agreement to réfer-to arbztmtwn—-—
‘ quu lto per/'orm such agreement—Speczﬁc Relief Act 1 of 1877 Sec 2L -

- The pla.mh&' was the wzdow of one Plb:imbar Nathu, Who was the son of one Nathu "
. Jidowj Nathu J é.dowp had three sons, viz. MOI‘:’H‘]I, thambar, and the defendang

Cursandés, and all lived together 28 a ]omt faxmly -The pla.mtlﬂ' was married to
Pitsmbar a.bout ‘thirty yéars previously to-this suit, she being then eleveri years of
age.- “Pitdmbar died when he was fourteen years old, before: the - -plaintiff had

_attained puherty, ‘and while she was.still living with her parents, - After her
husband’s death she went to the house of her father-in-law, Nathu J 4dowji, and

was resldmg there at the timé of h:s death. Hedied intestate in 1881, Ieavmg

movea.ble and immovéable propcrty of the value of Re. 1,50,000, all of “which was

-admittedly. self- -acquired property.” His widow (L4lvabu) and: two sons, -viz;

. Morérji.- ‘and " the defendant,  Cursandés, - survived him. -Morarji died in 1883."
. After Nathu’s death, the plaintiff continued- for a time to reside in the family-

house w1th ‘Cursandds. ‘Disputes, however, ‘arose, and she left the_ house, and
~ went to. resule with her brother.- She now saed her brother-in-law,” Cursands,

for mamtenance, allegmg that she had been obliged .to leave his house in conse-:
. guence of 111-treatment She clalmed Rs. 1,000 per month by way of ma.mtenance,
‘and also pra.yed for the dehvery of certain ornaments belonging to her, which she

said were in' the defendant’s possessmn The defendant denied possession of the
.plamtlﬂ"s ornaments ; and, as to her claim for mamtenance, he contended that all .

the property of his father, Nathu Jé.dowp, was self- -acquired, and that, as duch, the.

plamtlﬁ’s husband Pitdmbar, had never any interest in it, having predeceased
Nathu, and that she was, therefore, - not_entitled. to maintenance out ofit. He -
stated, however, that he was wxlhng to maintain her if she would return to hls _

’house, and'l've thh his famxly

Held tha.t the plamtlﬁ' bemg,
" band’s undmded fa.mﬂy, was entitled to maintenance from the defendant. Upor
" Nathu's dea.th intestate, his. property “devolved upon his sons (Morarji and
* Cursandés) ag ancestral property for the benefit of the undivided family, of which he

_ (Nathu) was in his life-time the head; or; in other words, gubject to the incidents to -
which ancestral property is liable.  If 6ne of such. sons had been disqualified from -
mherztmg,by reason of uhotcy, &c e, though a member of the umhvxded famﬂy, a

¥ Smt No 264 of 1883

as Pitémbar's véidow, 'a membér of her hus- .
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,would only be entxtled to mamtenanee *: The plamhﬁ' by réason” of her %

. only questmn for the Court to consider 1s,whether the brother-m w has ancestral’

. the defendant, she was entitled to sepa,rate ma.mtenanco, and that the defendan

" the defendant as maintenance. - If . Pitimbar, (the plaintiff’s husband), “hrad sur
- vived his father Nathu, the share of Nathu’s property, (deductmg one: fourth fo

. been a little less than Rs: 40,000, or Rs.'1,600 per annum at 4 per. cent
Rs 133 per month The pla,mtxff could not be a.llowed more than the ix

‘ agamst her husba,nd ‘the pla.mtlff ought not to be allowed less than

,tha.t .by reason of tlns agreement, the plamtxﬁ"s sult was: barred by sec
- the Specific Relief. Act I of 1817(1)

dlsquahﬁed from inherfting in competition with males, but none the Iess was she‘lz»'

males, with whom she constituted an undivided famlly. O

Where a widowed sister-in law claims maintenance. from. a- i brother-in-

property in his hands...

"* Held, also, that the plamtlﬁ' bemg legally entltled to clann ‘mainten:

could not insist upon her hvmg in his house,. "
‘The property left by Nathu at his death was of the value of Rs 1 50, 000
© Held, that an allowance of Rs. 40 per month should be pald to the pl ntiff b

Lélvahu, the widow of Nathu), which would have devolved on hxm Wi ld have

such mterest, her husband havmg left no sons

‘The alleged agreement $o refer was in the followmg terms =

* "o Bhi Dossé -Morérji a.nd Dwérké.dé.s Démodar." VVe, the unde gn d wo

persons, give in- wmtmg to you " as- foIIov.s ——lVe used to resxde ‘and &

‘ment you, two persons, together will make - in accordance therethh
. Teceive or pa.y A8 to that, we are truly to act ox our true rehgmu
?We ha.ve written. and delivered -this- wntmg of onr free wxll and - pl
‘ i ag):eed to and apploved of by our. hens and repres tadive

e 1 such a contract, a1 has refused to perform it, sues in respect of a.ny subJect ;x.hlch ho ha.s oon
v tucted to refor, the existence of such contrs.ct shall bar the suxt "
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Jyesth Vadya Scmwat 1939, . the day of the event Fnday, the lst June, 1883.: .
Amnmh' '

"And as. to this, - you are truly to make and delwer a settlement w1thm ﬂfteen

vwhva.t ‘was the subject-matter to be referred, and there was no evidence to show
that the plainti-ﬁ"s’ claim to.maintenance had been laid before- the arbitrators, or
“‘that the plaintiff had refused to perform her agreement to refer in-reference to
- that claim. Nor was there any evidence to show the time at W}nch the: plaintiff.
) mthdrew from the’ a.rbltra.txon—-whether before or after the time allowed “to .
the arbltrators to make and pubhsh their award, viz., fifteen days, . If the latter, :
- her withdrawal could not, in any view of the sectxon, be held tobe arefusal on her.
part to perform her agreement to refer, Even if the pla.mtlﬁ"a Wlthdrawal was”
unjustifiable, it appeared that the defendant had taken no steps, under section 523
- of the Civil Procedure Code (Act XIV. of 1882), to have the agreement ﬁled in.
. Court ‘and thus render her withdrawal of no effect. - There was nothing to show :
‘that.the defendant did not acqulesce init, in whlch ‘case. the rulmg of Tahal v
i ‘Bisheshar®) would apply. . R e Sl

Quwre, whether the above agreement wa.s not v01d by reason of uncettamty

Qume, Whether the ‘actual submission-of ‘a- sub]ect in’ dispute to named

) a,rbxtra.tors, fo]lowed by the attempt of one of the parties to such: subm1ss1on to-
withdraw. from or to prevent an award - being made upon the submlsswn, falls
w xthm th oncludmg paragraph of sectlon 21 of the Speclﬁc Relief Act I of 1877 )

amtenance a.gamst a brother-m-la.w. =

" The plamtlff was the w1d0w of one Pltémba,r N athu, to whom
‘ she was. marmed about the: year 1856 bemg then a.bout mne
' 1’years of age.:

: Pltambal-"Nathu was .the son :of one Nathu Jidowji; and
. the plamtlﬁ‘ alleged that, at the. t1me of her betrothal and mar-
 riage “and ‘afterwards, the’ sa1d Nathit Jédowp, (her husband’

‘ father) "and’also her husband’s maternal grandmother ga,ve her3

~ presents of orna,ments of the “alue of Rs. 10 000. -

thamb Na.thu dled a.bout the’ year' 1859 w1thout issue,’ and ‘
lea.vmg him surviving his WldOW, (the plamtlﬁ'), Who Was then
: a.bout th1rteen years. of age. : S : RIS

Lamba,rs death the plamtlﬁ' resuled w1th her father-

m-la.wl Nathu Jadowii,: and  ‘was: maintained. by him, - The ;

above-mentloned ornaments: had been left in: charge: of ‘Nathu

Ja.dowp, a,nd after Pltambar 8 death they were kept in an 1ron'

RPN (l)I.L R 8All 57.
u,moo—-z;,

Helcl that the plamtxﬂ?’s suib was not barred The a.greement ‘did not mdlcate -, BSANDAS,

20T
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sald ornaments of the- plalntlﬁ‘

" After the death. of Nathu Jadowp the plamtxﬁ' .contlnued

“claimed from the defendant the monthly sum_of R
~ maintenance, and also dehvery of the sa,1d ornaments

.Whole value of the ornaments presented to the p]amtlﬂ' Was not
" more than Rs. 2,200'; and that, subsequently to her marrlage, the
~ plaintiff had continued to live with her father, BhagwénJl Dwér-
‘kadés; who took.charge of a,nd remained .in’ possessmn of her

Nathu Jadowji " was- self-acquired, and that ‘his: son Plttimba,r -
(the pla,mtlﬁ"s husband) never had any’ mterest m it: ‘
i He also stated that, after the: plaintiff- had Ieft.z» s house, ‘an
agreement, had been made between them' to’ refer thelr -dispute . -
_‘to arbitration, and -an. agreement of reference Was s1gned by the . -

“THE INDIAN LAW REPORTS - [VOL XI )

safe belongmg to hls famlly, and the plamtlﬁ' used such of them |
from tlme to time as she requlred o : :

g Nathu Jé.dow_]l died intestate on the 20th June 1881, leav- :
ing two sons, Mor4rji Nathu (smce deceased). and the defendant
(Cursandés -Nathu). The plaintiff alleged that the said Nathu:

Jédowji died possessed of moveable and. 1mmoveable property of
‘the value of about. ten lékbs of rupees, all of Whlch came to the

defendant’s possessmn " The defendant also took possessmn ‘of the :

to live in his family ] house until May, _1882 when, as she a,lleged

"in consequence of her ill-treatment by. the defendant she was

obliged to leave the house and live separately In thls smt she

. In his Wntten statement the defendant a]lege_ B

ornaments. - He further stated that  the plmntlﬂ"s husband'

' Pltémbar, died before the plaintiff attalned ‘puberty and’ whlle,
. she was still living with her own parents, and that after her hus-
" band’s death she contmued to live with them for some yeans .
_that ‘she only came to live with her husband’s. famlly after she
V attained her ‘majority, and that as widows of her caste d1d “not
wear ornaments, her ornaments remained w1th her fa,the '
died in 1873; and the plaintiff did not Know what. then became
¢. of the ornaments. He denied, however; that they had;-ev :come
?'\ into his possession or that of Nathu Jédowp.: ¥ ‘

‘ Who',

"The defendant further: alleged that - ‘all “th property 'of
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s ~plamt1ﬁ' and the defendant but on the day fixed by the arbitrators

for- ma,k_;mg,thelr award, the plaintiff had given notice %o the

arbitrators not-to make an award ; and, accordlngly, they had not:

-‘_;done 50." 'The defendant contended that by reason of the sald B

» agreement this suxt was barred ~
The defend&nt stated that the plamtlﬁ' was mmntamed by

: ;hlm untrl she chose to leave his house, and that he was wﬂlmg :
":Stlll tq'mamtam her 1f she would return and hve W1th his

- At the cIose of the plamtlﬁ"s case, Farran J stated that he :
was prepared ‘to'hold " that it was not proved that the property .

. left by Nathu JadOWJl was of greater va.lue than Rs L 50 000
‘ 'as steted in the written statement. ‘

Counsel for the pla1nt1ﬁ‘ admltted tha,t the pr0perty of Nethu

""J adow_jl Was self—acqun‘ed in hls ha,nds ,‘ L
No ev1dence was oﬁ'ered on behalf of the defendant

: Macphe'rson and Telomg, for the plamtxﬂ‘ referred toSremutty
: ‘Na,ttoka,ssoree Dossee v. Jogendro Nauth Muilick™; Médhavriv
Keshav T@lak v. Gangdbm@) West and . Biihler, (3rd ed.), pp.
;245 24:7-8 Khetmmam Disiv. deha,na,thDas@) Sdvitribdi v.
. Lumm’bbm(“) ‘The défendant here has no self-acqmred property.
Ttis all ancestral m h1s hends, and we clalm maintenance out of it.
- The plamtlﬁ' is a parcener’s wxdow—-G'angdbm v. Sitdrdm®;
: 'Lakshmcm Rdmchandra Joshi - v. :S’atyabhamabdd” Ganesh
= Bagam deya . Ywmundbm(” Rdmchandm Veshwu, Bapat v.
Sagunabm(s’ sl PR :
As to the- alleged bar to thls sult by reason of the agree-'

ment to refer to arbltratlon—Randell v. Thompson®; Russell on

Arb1trat10n, p- 80; Fmserv Ehrensperger“” Pwrcyv Youngd:

Invemmty (with Latham, Advocate Genersl) for the defend- -
ant =—The: defenda.nt is wﬂlmg to maintain the plaintiff, but he is

,,(1)5Ind App,55 s E @LL.R.,2Rom., 519, - .. -

- @ LLR,2Bon, 639 3 . () Printed Judgments for 1878,p 130
®) 2Beng L R. Ap Jur. atp 43 TOLL R 4 Bom., 261,

- I, L, R,, 2 Bom,; a.tp 619 “® L. R.,'1 Q: B. Div., 748,

._,7(5)1 L. R 1 AlL; 170, - - 10) L.R., 12 Q. B. Dw, 310. -

' e (n) L R 14 Ch Dw,zoo
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. W1d0W She sues the defendant Who is her brother-l'

, 'of his’ fa.ther a.nd that he is not leora,lly bound to pa,

“arbitrators for the giving of their award, gave, noti
‘yfﬁnot to- make their award, a.nd thereby precluded
mamta,mmg thls smt

;her stmdhem of the: descnptlon amount a,nd Va.lue mentloned ‘in ”
g pa,ra 2 of the pIamt?

THE INDIAN LAW REPORTS [VOL xrﬁs{j

not bound to glve her a separate mamtenance she had 10 Téason :_
to leave his house.." Nathu Jadowji was not liable; in ‘his-life-. -

‘ time, to give the plamtlﬁ' separate mamtena.nce, as his, property :
. was seIf-a,cqulred and his son Pitdmbar, (the plamtlﬁ"s husband),
. never had any interest in 1t—-Kketmmam Disi v, Kishimdth

Dis®. . Pitdmbar died -many years before:his father, Nathu,
Jadowji.  On the .death of the latter, hlS property came to the
defendant who took it unencumbered by any charge in favour of

~the pla,mtlff “The fact of his succeedmg to it, does not; crea,te a -
. claim in her favour—Samto ibdiv. Lumm@bm@) The hablhty to.
v’ vmamtam & woman, out of certain property anses from the. fact :
: .that her. husband had a share i in guch property Counse “
K dlw v, K uskzb:w&?) H Pestonjee N ussurwdn]ee V. thock]ee“

ane 26... FARRAN d. —-—The plaintiff in thls sult‘

the plamtlﬁ‘ sepa.rate mamtenance He also.says: thatrt

}nm to arb1tra.t10n and that the plaintiff, on. the day ﬁ <

The issues settled were i~

2) Whether the defendant 1s or has’ been in’ possess1 fthe

) sald ornaments, or any of them ?
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(4) If so, to What amount of mamtenance ‘is: the - plamtlﬁ 1886. -
ADHIBAI ‘

(5)’ Whether the’ sult 1s not barred under the prov1s1ons of Ounsinks

. clo e of the pls,mtlff’s case T held that the pLa,lnt1ff had :
not esta,bhshed ‘any claim to relief agamst the defendant in res-
pect of the ornaments she claimed from him. " I’ did so upon two ‘

nds.: Flrst ‘because what the plamtlﬂ"s eVIdenee if believed,
 established, was a depomt of ornarments, not with the defendant

. but with" h1s mother, Lélvahu, and there wad nothing to show
thatthe defendant or his’ father had incurred any respons1b111ty a

“in reference to them, or that the defendant was in possession of
* them’; and, secondly, because Lilvahu, who ‘was called on ‘behalf
- of the planntlﬁr denied that the plaintiffever. deposited the orna- .
_miernits with her; and I believed Lélvahu in preference to the plain-

 tiff; the ev1dence of the latter i in reference to the ornaments bemg g

- 1ncons1stent in itself; contradlctory to-former -evidence -given by

_ ‘her,: ‘and; 1n my op1n1on, Wholly unreliable. Plalntlﬁ"s counsel did

ot eontrovert my view. upon this subject ; ‘s0; without coming to
~any. ﬁndmg ‘upon the first: Assue, I- declde ‘the -second issue in -

. fa.vou‘ of the’ defendant '

The_fac ,,_.Whlch glve rlse to the thlrd and fourth i 1ssues are
snnple and are not really in d1spute between the parties.” The .
'pla,mtlﬁ' was marrled ‘to Pitdmbar Nathu,_When about “eleven
- years of age; about thlrty years -ago.... Sheinever went to- live -
- with: her husband as his. wife,as he. dled a youth. of about. four-v.
" teen: years, of age before. the plamtlﬁ' ‘had . attained her puberty
: Untﬂ _that event the plaintiff re31ded W1th her own father; but
after;t ‘he Went and lived W1th her: husba,nd’s fether, Na.thu
: Jé.dOWJ and contmued o hve Wlth him untll hlS death . about -
five years ago, . Besides thé,mbar (the plamtﬂf’s husband )Nathu
Jadowji . had two. sons, MOranl and the defendant Cursandés
- Mor4rji: was the e]dest ‘Pitémbar the second and the defendant
Cursandés, the youngest son Moré.rll and Cursandas survxved.

NATHU B
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" was fairly estimated at the aboveé sum of Rs
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A

thelr father, but Morér]l died. about three years ago It s not_-
stated that he left either a widow or children.. \Lé,lva.hm is - the
widow of Nathu Jidowji. . She is still :living. with . the . defend-
ant. . The plaintiff continued to hve/m the house of her ‘father.
in-law for some eight months after his death. ‘- She says thét she
left it on account of disputes between herself and the defendant
and Lalvahu, and went to live in her brother’s house; where she
has lived ever since. . The statement is not quite consistent w1th' f
the recitals in the arbltra.tlon paper (exhibit No. 2) whlch she
has executed, but it is; ‘not very material.. ' She ‘now: claims a

. separate maintenance from the defendant ; and the questmn I ha.ve

to decide is, whether she is legally entitled to it.:.

‘Some evidence was elicited in cross-exammatlon of the plain-

tiff and her witnesses tending to show that the property left by

Nathu Jédowji was self-acquited ; and, it being a notonous fact
that. Jadowji, the: father- of Nathu Jédowji: and of h1s ‘eldest
brother, the “well-known Kessowji: Jadowji; lately deceased'
had left no property, Mr. Macpherson, for the plamtlﬁ' admltted, .

‘that the property left by Nathu Jédowji’ had been-in “his: h&nds'
“self-acquired and not ancestral property, W1thout’ ’uttmg the
defendant to formal proof of that fact.” ) -

The case was then argued upon the footmg that the property

left. by Nathu Jédowji, which. was partly moveable and.-in

greater part immoveable, was his self-acqulred property, and_
. 1,50,000 Na.thq' '

J é,dowp died intestate. R
. Tt was contended for the defendant tha,t the plamtl

was not

’ entltled to a sepamte malntena,nce from the : defendant ‘a8 he’
. had, under the above c1rcumstances, no property in‘ hlS ha.nds
" out of Whlch the plaintiff. could legally claim | ‘maintenanee—.
. “whatever mlght be the moral duty on the part ¢ of the defendant,
" ‘to maintain . her. - Pitdmbar, the plamtlﬁ"s husband h&d it was-
B ‘said, no share or- interest in the property of his father Na.thu in_
* the life-time of the latter, as all the property ‘of the: father was. -
e ‘self-acquired ; and, as Pzté,mbar dxed in the hfe-t1me of his father
" he took no share in that property upon h1s fathers death ‘and, -

jconsequently, the plalntlﬁ' Pltémbars Wldow had r.” legal nght
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to be- ma,lnta,med out of it. : Mr. Inverarity’s argument put brleﬂy
‘was this .~ Nathu Jadowji was not legally liable to allow his

daughter-in-law, separate maintenance, as he -had no ancestral
~ property-in his hands out of which she.could claim maintenance

- ~—all his property being self-acquired, upon which she had no legal
claim. “-As‘authority for this proposition, which - is-undeniable,
he relied upon the case of Khetramans Ddsi v. Kdskindth-Dds®,

approved and followed by a Full Bench of ‘this Court in Sdvi--
tribdi v. Luzimibdi®. Upon.the death of Nathu Jadowji his. -
, property devolved upon -his' sons, Morarji and the defendant;
and after ‘the: death of Mordrji - upon the defendant alone, andf‘,-;’
tha.t property i in the hands of the defendant:was not subject to
any: further, or. greater burden than it had been- subject ‘to B

in- the ha.nds of the father of the defendant... - Pitdmbar never

had any, interest i in tha.t property, as he predeceased Nathu, and; -
: therefore his w1d0W now cannot claim maintenance out of it.
_ For the latter part of this argument, no authority was cited.
,The argument is mgemous but 1t is” not in .1y opmlon Well-

‘ da,ughter-m-law formed &, 30mt and und1v1ded Hmdu famﬂy.
~ The family was not, however, possessed of any ancestral property,
; a.nd he alone [possessed property in his own right, as any member.
: of an und1v1ded famlly may, of course, do . 1f Nathu Jédowp .

: property o the defendant the defendant accordmg to the recent,
decision of this Court in the casé of Sir Mangaldds Nathubhdi®, :
would have taken such property as his self-acquired, property, '
and probably in that case Mr. Inveramty s argument would have, .
prevmled But Nathu did not make a W1ll and his property .
upon his’death intestate devolved npon his sons as ancestral
'property for: - the benefit-of the undivided family, of which the
intestate was in his life-time the head ; or, in other words, subJect :

to the 1nc1dents ‘to which -ancestral property is liable. If one:
. of- such sons ‘had been disqualified from inheriting by reason of

] 1d10.:cy, &c ‘e, though a member of the undivided family, would -
e er tltled to mmntenance The plalntlﬁ' by reason of her g

(1)2Beng'

T (3)1 L B 10Bom 528”,'.,

B, B,ACE. T @LLER, 2Bom., 573
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1ta.nce, oub of - the estate of the deceased proprletor or wh
s deceased p'ropmetor was momlly bound fo mmntmnv

THE INDIAN LAW REPORTS [VOL XI

sex. is dlsquahﬁed from mherltmg n competltlon Wxth males,

but none the less is.she entitled to maintenance; out of. the

ancestral estate, which has devolved upon the. males, 'W1th whom

- she constitutes an undivided family, .

“+..In considering. whether a-widowed sister-in-law is entitled' to
- claiim’.maintenance “from her- ‘brother-in-law,’ ‘with::whom<her
~hushand ‘was in his life-time joint, the only question ‘the Courts
-ask i is, has such’ bmther—m—law ancestral ‘property.in. ‘his hands 2
“If yes, the ‘widow is entltled t0. be maintained ‘out of it:: In
- Sdvitribdi v.. Lummtbac o, the leadmg ‘case .upon -this; subJect
Westropp, C g dehvermg the judgment of the Full Bench SAyS
-“We think v we may, assume it to be - well~settled Hmdu »1&W in .
- this: Pres1dency, that & Tk % the widow of one und1v1ded ‘at
- his death, in esba.te from hls ‘brothers - * ok :
ko * *. if there be sufﬁc1ent a,ncestral esta,te m the hands of the
i survwmg brothers,v * * “*.be entltled to. a. reasona})le mamv_yf
‘ teniance out of siich estate The followm gpassage is from the j ﬁdg— '
“ment of Ny orman, CJ., in Ray omoney Dossee v. Shzb v
- iek @ A son’s w1dow cannot have la,rger legal rlghts agamst{ her
father—m-law than her husband Would ha.ve had 1f ahv and such

(l)I L R 2Bom,a.tp 581," : _
7 (8) 2Beng. L.R A C J 15, atp. 34
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'ancestor was" leorally or. mora.lly bound to' riiaintain; is & Tegal -
“as well ‘233 moral obhgatlon, for the estate’is mherlted subject:
to the- obhgatlon of providing Such -maintenance.” /i Thé authoris-
. ties JllStlfy ‘me, I consider, in holding, as T do; that. the defendant

~in: this case is legally. bound. to provide the - plamtlff with “rain:-
. tenance“out: of the: property Whlch he: has mherlted from hlS\

%

: vfather Na,thu J. é,dOWJ L

s IE the plalntlﬁ' is legally 'entltled‘to claim ‘maintenance rom’t
, va'the defendant the authorltles show tha.t she zs entltled to a

v. Je ogendfro Mullick® 1ay down thaﬁ in addltmn’ ﬁe the value of ,
/,the estate; another element to be cons1dered is the posltlon and_

.;.status of the deceased husband and of the W1d0W The mam‘_f

»na,nce ,meludmg ‘not” only the ordlnary expenses of hvmg, but
; that Whlch she mlght reasonably ‘_expend for re11g10us a.nd other

g Thelr Lordshlps were then speakmg of a =W1d0W clalmmg main-
tenance out of the esbate of her deceased: husbend If we deduct'-
g from the ‘whole - estate of the llntesta.te g{( fourth share for the
' mamtenance of Lalvahu,” h‘ ‘1dow p ‘Whllch is in’ a,ccorda,nce
- Wlth the a.uthorltles, and’ seems reasonable the share of thev
- 1ntestate 8 property, Whlch Would have devolved upon P1témbar'
“had’ he survwed the 1ntestate Would ha,ve been. a little less than
Rs. 40,000, ‘or. Rs 1600 per ‘annum at- 4 per cent ——tha,t is
" Rs.13%° per- ‘mensem. - The' plamtlﬂ' cannot be allowed ' more thaxw
the mterest on that sha.re—-Mzidkavmv V. G’anga,ba,z @, As a rule
1n gen al T thmk by anal 'vtov a deserted W1fes clalm fox
oI .3 Bom,, 372,
‘@ LT, R, ’4 Bom., 2617
. 8 14004 :

(3) 5Ind App ab p. 57.:
(4) I L.R 2Bom,639
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mamtenance against her husband that she ought not to be?'

Apursir . | awarded much: less than oné-third of such interest (Ramabaz v.'{_
cunsz;zm&s, Trimbak® Y—at a.ny rate when ‘there are: no sons. 1. have. ‘no .

NATHU. .

evidence before. me to show. what sum will ena,ble the- plamtlﬁ'

‘to live suitably to the status. and position in life. of her husband.

_ The husband belonged to a family of traders and to a tradmg;‘

_ caste, . denvmg greater enjoyment from the accumulatlon of
‘wealth than the- spendmg of it; he would mot probably, if he-
had lived, have run counter to the tradltlons of his ancestors,'

~ but Would have: hved unostentatlously, 1f not” penurlously‘
 Several msta,nces have been cited to me in Whlch larger -and
- smaller sums, in proportion to the estate in, ‘the hands of the

 heir, have' been awarded by this Court for the . mamtenance'\

‘of widows.” I have taken them. into consrdera,tmn I think,

* judging from' what I-have learned in' many cases relatmg to”
- wills and maintenance, that the plmntlﬁ‘ W111 ‘be_able to hve
- unostentatiously, but comfortably, upon.a sum- of Rs. 40 per men-
“sem. *This -is less than the sum suggested by Mz, Macpherson

- namely Rs. 50, -but _greater than that offered by Mr. Inveramty'
" on behalf of the defendant, on the footing that ‘the’ plamtlff is-

: not entitled to a separate mamtenance, namely, Rs 25,

‘given welght to tha,t oﬁ'er in arrwmg at the amoun

B _’allOWed L .. R N T §

ST rema,ms s for me to consxder Whether the pla.mtlff is debarredv

- from .obtaining a _decree for her maintenance by the: prowsmns}

"of section 21 of the ‘Specific | Relief Act I of 18”7 The conclud-

¢ ing paragraph of that section is this:- .« And save as prov1ded by

. -the Code of. Civil Procedure (XIV of 1882), no contract-to refer
' a controversy to arbitration shall be speclﬁcally enforce_ f;.;but

'1‘5_ if any person Who has made such a.contract,: and has refused to

e perform it, sues in respect of any subject which he has contracted
7 refer the existence of such contract shall bar.the suit

In order to cons1der Whether the: plamtlﬂ' has broug
~W1th1n the ‘purview :of. tha,t section, T extract - all the ‘ewdence
given before me upon ‘this part of the case. No ev1dence was - -
~ called by the defendant in support of 1t.-v;> He was’ contented*

@ 9Bom, H.C, Rep, 283
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to- rest hls ‘case” on’ that ehclted from the pla1nt1ﬁ' and her
w1tnesses ot

o 1886 "

Ammsh -

" The plamtlﬁ' in exammatlon-m-chlef sald ] asked for leave CURS ANDAS

“tosueasa pauper That was refused. : “There Wasa reference
. to arbitration - I withdrew from it, and brought ‘this sult S |
gave the list ” (a. list of the ornaments she clalmed) “to Dwarkadas
: *the arb1trator” o o e

“Tn cross exammatlon she sa,1d e The hst I gave the arb1trator:; f

I got from my fathers house: * * * % ‘Some females were

present when I gave the list to” the arbltrator—no one else” ? (shown :
a paper) “ This is my mark. My brother was: W1th me When Iput -
ny mark and also my ‘uncle My brother was then present The -
_paper was “explained to me.” " The ‘paper is put in' as: exhlblt .
No. II. "« The arbltratlon proceeded When the arbitrators were -
about to make their award, I gave them notice not to ma.ke it, -

. and that I Wlthdrew from the arbltratlon

Dwé.rkadas Damodar in: examlnatlon-m-chlef sald

nob glve ‘me g list.of .the ornaments she clalmed I do not
remember that she delivered any hst to me”.

Exhlblt No II runs as follows =

- e To Bhal Dossa Morarjl and Dwarkadas Damodar We the =

: unders1gned “two persons, give’ in Wr1t1ng to you as follows

. We: used to re51de and act in the house together in peace ‘and har~ :
“mony., Lately, afew days ago, in consequence of a dlsagreement }
h amongst the women, Vahu Kuvervahu resided separately. . Upon
persuaslon having been used” towards her, - Vahu Kuvervahu 3

" again resides in the-house- together with the rest; so now .all

- are: res1dmg in the house in- peace and harmony If an occas10n

should arise, ‘and-if a- disagreement should take place amongst

“the ‘womien, in order to find a remedy for that, we, the under- -

* signed two. persons; give in- writing “to “you-as follows:—As to

. whatever award or - settlement you, two persons, together will .
. make'in. decordance therewith; we agree-to- receive “or pay As -
to that, we-are truly to act on our true - ‘religious faith’; and we -
have - ‘written. and dehvered thls writing of our free will and
pleasure. The same is agreed to and approved of by our heirs:

':“I wag
one of the arbltrators appointed in this. ‘matter. ~ Plaintiff - did »

NATHU N
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1886 and representatives, all ‘the “llth Jyeshtk Vadya Samvat 1939 '

Apmeir  the day of the week, Friday, the 1st June, 1883. ‘And, as to-this,

Comeanpis YOU are: truly to make ‘and- dehver a settlement - within “fifteen

~ - Namav:- - days’ time.” . This document 1s signed by the defendant ~gind -
~ -bears. the mark of the plaintiff. -

~Until the translation of the-agreement, wlnch I have just
read was put in evidence at the elose of the case, it was ‘assumed
that the agreement contamed an actual. submzs'szon of ﬂze pomts _

-in issue “in this case to the: Judgment of the arbltrators ‘named
‘in it; ‘and, consequently, the. question; whether the actua,l sub--
mission of a subject in dlspute to nawmed “arbitrators, followed
by the’ attempt of one of- the _parties to such’ subm1ssxon to' v
withdraw from, or. to prevent an award from bemg made upon,
the submission, fell within the concluding paragraph of the eet1on;'

" as above set’ out appeared to eall, of neeess1ty, for a: :
in’ this case. The questlon is‘one of grea,t 1mporta.nce v_nd of
some nicety. It may fa1rly be argued that sueh 8 ubm1ss1onf-
does not fall within tlie’scope of the sectmn, which con r‘n:"latesi

‘& general agreement to refer an ex1st1ng or poss1ble future.d1spute".-‘ 5

'f certam]y open o obJectlon
presupposed contract to refer was spent of its force, :
'n its. entxrety, as soon &g’ the part1es to 1t ha.d aetuall

fan agreement & Court could enforce: speclﬁc performanc

: not the functions of the:Court be ended as soon as it h: reed”
he defendant to refer the: controversy ‘to albltratlo and-had
- enforced. .its. decree; if - necessary, by’ attachment 1d" not
1? ‘such’a decree be fully obeyed by: the defendant as soon s':rhe had"
: actually submltted to arbltratlon? The obJect of the sectlon is
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d_ to compel part1es, who have agreed to refer. a matter toarbitras i
tion; so. to “refer it before having recourse -to.a ‘Court of law.
EX(‘:eptlon I to section 28 .of the Contract . Act. IX of 1872 pro- Cursixpks -
:, Namuo,
~ class: of ‘contracts to refer:to arbitration. - *That ‘was opposed"' '

to the Enghsh authorities, which have decided : that the: Courts :

.,should not granb speclﬁc performance of agreements: to. refer

- —Fry on Speclﬁc Performance, p. 417. That portion of section 28 of -

- the Contract Act IX of 1872, has, probably for that reason, been -

repealed and the section under. consideration has. provided a new .

means of compelhna part1es to agreements to- refer t6 carry them

out’ by an actual reference, namely, by. placing. them under a se-; 5

' vere d1sab1hty, 1f they refuse todo.so. .. The mischief to be sup--

: pressed W as t the refusal of partles, ,Who had agreed to r{fa; dlS-’

vided the: remedy of a suit for speclﬁc performance for -a limited

dure Code (XIV of 1882) made ample prowswn for compelhng :

"the partles to- the subm1ss1on to. abxde by, and carry. out;-
terms unless they could show suﬁiclent cause, to the. contrary

form a contract to refer Wlthm the meamng of sectlon 21 of the
Speclﬁc Rehef Act I of 1877 the xesult- would be that .a. with::
~drawal, forAf_good cause, from a submlssmn would preclude the
party, 5o with
otherwme, it Would be necessary to read m’oo the. sectlon after
‘the word »has refused to. perform 1t the words ¢ unless ‘for
good cause shown, but thelr Lordshlps intimated i in the above
. (‘) 12 Moéres Ind App., 112,

'an actual submzsszon to arbltratwn there ‘was no such .
_be suppressed Where a speclﬁc dlspute had been_.

213 .
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- demde this case upon-that constructmn of the, sectlon

lwe 7. (the plaintiff and defendant).: . *::
you as follows —As to whatever award ;or.settlement yo
»arbltra,tors) “k ook K ~will make, we . agree to; recelve
The subgect-ma,tter to be referred i§ not md1cated or expressed )

. THE INDIAN LAW REPORTS [VOL X1

. case tha,t a w1thdra,wal from a. submlssmn to arbltratlon would‘:_'j

be'in many. cases Justlﬁable The distinetion between an_agree-

" ‘ment to refer and an actual submlssmn to-. arb1trat10n is pomted :
“out by the Judges-in Randell V.. Thompson(“ Passages in-the -

Judgment of some of the Judges who decided: that case;in appeal
are, however, opposed to the view.above' suggested and I do. not

- If the W1thdra.wa,1 of a ‘party from:a: submlsswn to arbitration-

(Wlthout or with cause) be' a refusal to perform a contra.ct to:
“refer'a controversy to arbitration within' the meanmg -of: sec-:
“tion 21 of the Specific Relief Act T of : 1877t is’ ‘clear: that the:
_section is one of almost a ‘pexial‘ character, and that:a. defendanf, .
-relying upon it as a ground of . defence must by: clear and un--
: amblguous ev1dence ‘bring this  case’ w1th1n ‘the: Wordmg of the
* séction. - The contract to refer i in this case is'of the mos

' enera,l'.'
character. Indeed it may. be doubted ‘whether: for that Teason

it is not v01d -under section’ 29. of. the Contract Act IX of 1872. .
“If an occasmn should arlse -and if ‘a dlsagreement should_takeg.‘

place amongst the women,; in order to ﬁnd a. remedy“ or that,.
L give tin 'rltmg to

Some occasion . for calhng in the aid’ of ‘the a,rbltrators, how-tﬂ‘_

' ever a.rose for we know the partles lald somethmg before thej,

3 (3)I L. R.,SA]I 57
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wchse,- ould m no view of the sectlon, I am of opinion, be held 18860
to bea.refusal on’ her’ part 4o "perform her -agreeient to - refer. Amm,“
The aﬁirmatlve part of the issue 'in: this respect lay, I think; " szs wxpls-
on* the defendant - It s not shown': wheéther' the plaintiff’s - NATBU
Wlthdrawal ‘was. Justlﬁable or not;-but it appears that the de-: -~ ™~ '
fendant - took no steps, under: section 523 of ‘the Civil Procedure

Code to have: the? agreement to ‘refer ‘filed in'.Court, and thus -

render the pla,mtlﬁ"s attempt - to - withdraw - from the arbltra,-k_"

tion nuO'a.tory, if+it ‘was in fact unJustlﬁa,ble v This, under the..

rulingin Pgstonjee v. Mdnockji(™, it.appears, he’ mlght have done.! -

There is nothing to'show' he- did: not acquiesce in it, in Which¥

case the:ruling in ‘Tahal.v:" Bisheshar®. would. apply.’ On ‘the:’

whole;: ‘I.am’of opinion. that the fifth issue-has not been. “proved.:.

by-:thie ~defendant; and.- I entertain great doubt whether, -if  the "

facts mtended to. be relied -upon in:support of: it had - been;i.

proved they Would ‘have afforded & defence to this suit. - -

“The - plalntlﬁ"s su1t therefore, for ornaments “will sta,nd'dls--v'_"
misseéd’; ‘and.- there will be .o’ decree that- thé defendant’ do pay
her for' her malntenance the’ monthly sum: of Rs. 40 during the. -
term of her natural life, the first of “such monthly- payments to' ”

] n"the lst J uly prommo for- that month in adva,nce=

osts, the 'defenda,nt',-;' though kmd and cons1derate in.
his conduct towards the plamtlﬁ' has denled her the lega.l rlght_ 5
.whlch by my. Judgxnent she has estabhshed .He must therefore,
pay.. the plaintiff’s . general costs Jof the su1t and’ her costs of
_the ﬁr st days hea,rmg The neces51ty “for a, second days hear
ing a.rose from the tlme occupled in mvestlgatlng the plamtlﬁ' CI
' ;ornaments The plamtlﬁ must therefore, be ordered

costs each party W111 bea,r his or her own. Th1s
d1v1s1on...of,. costs I believe, to- be in accordance Wlth the. stnct

rlghts 1 the partle "y I_mlght ha.ve taken a less’ stnct view, .
of the plamtlﬁ' ’s Tability- to_costs: in- reference t6 her clalm to;'f
ornaments seemg that it | 1s, in most cases, an 1nvetera,te feelmg"

in the Hlndu female mmd to con51der herself aggrleved in the
V.matter of her ornaments, and a Wldely spread pra,ctlce amountmg_.;

(1) 12 Moores Ind App » 112 =

(24)1 L R./ 8A11 57
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1886 ltostto 4 custom to bnng forward unfounded». or- ‘at least
- A‘DmnA: _ unprovable- clalms for ornaments agamst her husband’s relat1ves

 CuRsaNDAS - “but- the- course- she: ha,s adopted ‘in compelling. the' .atteudance,
Narav. - in‘Court; of ‘the ladies Tidlvahu and Shémvahu has “determined
“me not "'to' "do so.° ‘T'cannct but think ' that their- attendance in

- Court was.not’ really ‘required by . the” plamtlﬁ' in--her” own-

fmterest and that the process of the: Court has been made use

“of - to- annoy .the defendant - through theladies of his- family or

" to ‘annoy - the-ladies. themselves, . This: 1s§an abuse of .the process

,_-of the Court -and - calls*for its censure =L am: afrald that some

solicitors are not sufﬁclently urgent “in" 3

’ chents the nnpropnety of such conduct'

" i ssed and there W1ll“be a decree dlrectlng the'fidefendant to
’pay to the plamtlﬁ' for her separate mamtenance, ‘the sum ‘of

' for the term’ of her natural hfe The ﬁrst paymenb tb “be
‘on: ‘the- lst day of July '_"rommo :The. order for-costs’ Wlll b as

by one member of, famzly—-Adverse
Burden of proof—-Res Judccata as between defendan

» ndlwded on the occasmn of a genera.l partltmn whmh tiad taken place about thlrty-
.f : ve years before the suit.”” The defenda,nt had $incé ‘then baet in’ sole possession
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