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in' the rlght 1 thmk she should ﬁrst be asked to produce herj'»
documents of title, and give other ‘information’ ‘that- may be re.

. qulred. If she refuses, then -she must. be examlned but at her
own house, in accordance with the custom of *her community and
“only after’ the examination of Rahimbhoy Alladmbhoy, the results
of whlch may Fender her examination unnecessary. . At the same
time I do 1ot thmk the apphcant Rahmubhoy Hublbbhoy, Who
, belongs to ‘the 1nsolvent s family and i is involved iri a bitter famlly
quarrel; should direct the exa,mmatlon T think it will’ be more
'certamly directed to its sole legitimate obj ect—the benefit of credit-
ors and- the ‘estate—if -it is' undertaken by the bank.. As the
ba,nk has made a separate’ application of a similar character, I can
sai‘ely a.ssume its readiness, and I, therefore, order the summonses
. to-issue! returnable in a month’ s tlme The bank-to apply- to the
Oﬁicml As51gnee to conduct the i mqmry, “and if he declines todo
' 50, then the ‘bank to conduct the ‘inquiry.  The payment “of
d1v1dend to Rahlmbhoy Allsdinbhoy to be postponed till the first
Court da.y, at least « one Week after the close of the e‘(a,mma,tlon.

| ORIGINAL CIVIL.

Before Mr Justzce Scott i

‘LAKSHMIB i’I (PLAINTII'F), v. HIRA'BA'T AND' ANOTHER (DEFENDAMS) *_‘ X

Wdl—-H mdu wzll—O’onstructwn ~Joint tenancy—- Tenancy-m common——“ Heirs of
my propea 1y, eﬁ”ect of these words m Hmdu wzll

BhOJré] ‘died in 1876, 1eavmg leébéu, h1s w1dow, and Na.thu, an adopfed son,

him surviving ; and he directed by his will tha.t Hirsbsi and Nathu should be ‘ tha

heirs of hls property - Nathu dled chlldless in 1880 Ieavmg the plamtlff Laksh-

: oglb{}l, his widow, him surviving, leé.bé.l, thereupon, took possession of all BhOJ- i

_rhj’s property, claiming as a joint tenant with Nathu under the will to be éntitled
by survworshlp on Na.thu s death..

Held that under the wﬂl Hu-ébax and Nathu' had been tenants-i m-common, -

and not ]omt tenants ;| a.nd tha.t the plamtxff therefore, as Nathu’s deow, was
:entltled to Nathu ] share

In the expo ndmg of Hmdu wﬂls the Court should presume that the holder did*
-not mtend to depart from the general law beyond what he: explicitly: declares
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- tho;ré,J, whxle he ‘had constltuted hls w1dow erabéu, ag one of h1s helrs contlary

-to the general prmmples of Hmdu law, which only gave ber a right to maintenance;
was silent as to how far her nght of helrshlp was to extend That rlght was to
"be’ construed in " manner- most ‘consistent with the general principles of Hindi
law; and to hold that ‘a joint: tenancy bad been created between Hirsbsiand

- Nathu, would be.in dlstmct derogatmn of the joint.family system, which is-the
_’;keystone of Hindu law It would e, in effect, to exclude the sonsfamﬂy, for

 the benefit of the. w1dow, ‘in total dlsregard of the relations and oblzgatwns ‘of a
“Hindu family.™ The fact of Nathu dying childless, was an accident wlnch could

;not be presumed to have been i the testator’s contemplatlon

. THE first- defendant in thls case was the widow. of one:Bhoj-
I'éd Dessur.: The plamtlﬁ' was: the da,ughter-m-law of the defend-.
cant, being: the widow of one Na.thu ‘Bhojrdj, who was the  adopted
son of Bhogra‘] Dessur

BhOJré_] Dessur d1ed on ‘the 27th"September, 1876, leavi g ] ‘his
WldOW, H1ré,ba1 and his: a.dopted son, Nathu Bhojrdj, his only'helrsb
The ' said: N athu ‘Bhojr4j - died. intestate’ m:
1eav1ng hlS WldOW, the plaintiff' La.kshmlbéa

1880 Wlthout issue,”
h1m survwmg

The plamtlﬁ‘ alleged that- the defendants had taken possessmn
of all ‘the .property of Bhojraj: Dessur; setting ‘up the’ authorltyj

of a will left by him, da,ted the- 22nd September 1876, which-will,

thmg _more than mamtena,nce ‘out” of the estate 2 of

"ﬂhowever had never- ‘been’ proved

The pla.mtlﬁ‘ a.s W1dow of Na,thu th}lag (the adoi ted”‘son

'th;ré_; took in the property of the saad BhQ]ré,J Dessur under-
fthe terms thereof

" The: defendants demed that, the plaintiff - was entltled to any-

JDessur. )

; On beha.lf of the defendants 1t was contended that 1 denthe
"terms of the Wle the whole. of-the. property of: Bhoji4j Dessur
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was’ left to the defendant Hn'abal (hxs W1dow) and h1s adopted»
som, Nathu ]omtly, and that upon Nathu's death, in 1880, it wentv
to. leébél\by surviv OI'Shlp, 50 that Lakshmib4i ook nothmg

'he follo 1ng'-are the materm.l portlons of the will: —

W\As mu kens to mq pmperty are my

1886,
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Hiripdr, .

json Bhaz Nafku th}idj dnd iy, wife Béi leabél making in all -
: two persons"“ They are truly to take-out power {probate) from the -

ngh Court at Bomba,y in ‘respect " of my properties (property)
‘on (or to) the same no oneé- (else) has ¢ any right (or)- cla.lm in any

manber wha.tever *:‘, * kS

""(Or) death should take Place’ _then (f"mem1 &e. ) outlays are truly}:;

to be- made after me agreeably to- the customs of  our ca,ste, and
';for pﬂgrlma,ge here and: at Bombay, as_my hezrs two person.s- a,nd‘»

.:Bhéi: Déyabhzh Kalya,njl may. deem | proper

'o,nd ohantable) account a,nd they are truly to act a,ccordmg to

the ; a,bove-mentloned condxtxons and tke { sawl) two persons have. .
been’ appomted hetrs to my, property, and they are truly .to_ob- -

’ ,:tam,, ower'f'(probate) in, respect"of’my 1mmoveab1e a.nd moveable

;_:rea.ch (3 go to)*my. ( smd ) /oeu wo. persons and out of the rent of

my houses tha,t may e recelved cand - (out of) the' mterest that{
may be’ rece1ved my w1fe Béi leébm and’ my son’ Bhé1 ‘Nathu _

ain’ themselves ‘and Bhi Dayébhé.l

BhOJraJ together shall ma;

Kaly4nji is -truly to take" ca,re a,nd trouble ‘of -~ (and for) my -
estate (houses and’ lands) a.nd my moneys. For his troubls. my.:

heirs, twa

e?sons, shall* truly pay h1m Rs. 1,000 per year: “Fur-.
ther, if at’ —ny tlme there shiould ‘arise any disagreement between'

g'my w1fe;'my son; 4.e.; the mother and the son themselves,. then -
Bhii Dé,y'tbhm Kalyanp is (to a,ct) as upri (supenor) over-the
‘said two’ persons. - He'is’ truly and properly to adv1se, persuade; -
a,nd guide! them ’,;:Further, there ig-a- debt ‘due to me by Bhé:,"_




7

"1886.

LagsuMiBic

v
Hiedpdr

THE INDIAN LAW REPORTS [VOL XI

Dayabhal Kalyé,ny As to Whatever debt there appears to be:
due (to- me) from the = account of * Bhal Lakhamsi - ‘Bhojrdj & .
Co,; .and of Bhai Dziyabha,l ‘Kalyénji- &-Cos; and all -that, I; -
as to whatever. debt there:. .appears to. be due to- me ‘in. (these)
two accounts up to the 30th of Asoo Vad of Samvat 1932, (17th

: October 1876) I make a. glft of and forgive' the “same. The
‘same are truly to be deblted to my account; a.nd thus’ (the said’

two). accounts of . Bhai- Dayabhéa Kalyany ‘are truIy to be

‘squared - (and written off); and - as to. Whatever moneys ‘may :
‘hereafter become receivable from . and payable to_him; those are

truly to be received {(from) and pald (to hlm) in'a proper manner,"

. Further; my heirs,’ twa persons, shall for (his) trade lend to Bhéi -
Déysbhai Kalyénp ‘& - Co.. “Rs.: 25000, -If ‘he-at " any time
"ghould.. ‘require ‘more, even then” he may accordmcr to his credit -
truly borrow the same (from them) Further, if my- son Bhéi -
* Nathu should Wlsh to carry on trade; then: he shall not trade .’
_ separately (from Déy4bhsi), ‘but -he -may keep s small. share
in Dayébhéx Kalyénji: & Co.,, and . thus.he. ‘may: truly trade -
’ (Wlth ‘him), " -Further, in  my books moneys- _appear; to. be due.
“to me from- people . The same are  to be demanded- and Tecov=
“ered from them ; .and;. further, there are. my : mother—m-law and

-y Wlfes Yrother’s wife: (or widow), makmg in-all two. persons '
‘My heirs shall truly maintain them as-long as: they may-live;

and. above I "have’ dlrected Rs. 1000 per_annumto- be  paid:

to. Bhar Dayébh{u Kaly4nji for (hlS) trouble, the " same, shall
truly he - pa.1d (to. him)® always. . Thus T, in- -my hfetlme make
(have made thls) my “will, This Wl]l I have ma,de of .my’ ac-

- cord and pleasure and in sound mmd and consmousness -and
g W1thout havmg taken any 1ntox1cat1ng drug (as) drmk I have
“madé’ (thls) W1ll The same.-is truly- agreed to and apploved of
by me and niy helrs and representatwes ‘and” whatever- ‘busi-
nebssi_my helI‘S, ‘two - -persons; ‘may do s truly to be done Wlth

“7.7Lang. (W1th Macpherson AN _Invcmmty) for the plamt1ﬂ' —
I ,ithe Wlll gave the property to leabél_iand Nathu i in: _]omt
tenancy, then on. Nathus deuth the Wh_o ; toleébal by
Lsurvworshrp, and the pla.mtlﬁ (N athus WldOW) takcs nothmg
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| We contend that this could not have been the 1ntent10n of the
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testator, - IR that is the" construction of the “will, then even if LAKsnMIBAI
HIRABAIF -

Nathu had left sonsthey would have been éxcluded, and the
whole property would equally ‘have devolved, at his death upon

Hirdb4i. . The testa,tor could not have intended: that It would’

be contrary 16 the pr1nc1ples of Hindu law; which-are to be kept
in mind when construing Hindu wills: see Mahomed Shumsool v.
Shewukmm@) Sreemutty Rabutty Dosseev Szbchunde'r Mullwk(z)
The testator by his will provxdes hberally for his nephew. It is
not likely.that he could have- mtended to d1s1nher1t his grandsons

if he should have any, and g1ve everythmg to his. Wldow Hirdbéi.
We contend that the will gives the estate to leabél and Na»thu'
successwely for hfe The fee is undlsposed of by the will.. It
really devolved upon. Nathu as the- a.dopted son-at the :death’ of

the- testator, but it Was subject to a bequest to H1rébé1 for her-
life. .

He cited- Mayne s Hindu- la.w, para. 357

Telang (Russell with hlm) for the" defendant 5~;‘We are & not to

speculate-as to what, urider” any'possﬂole setof c1rcumstances,

“the testator’ mlght have inténdec ,~We must look at’ the facts as

" they éxistéd. - Nathu was-a. young man, twenty 'years' younger
than Hirdbai, s 80° thait the testator d1d not © ntemplate that he
would die before Hirdbéi.” -Cles stator  did’

template the’ events that hai happe

of those two persons The C urt“should hold that the testator
disposed of all ‘his’ propertyslf;,the will : 1s open to that con-'
structlon But there are. express Words in the Wlll showmg an

X L R 2Ind Ap,'at
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“ If eny person, &c; Tk
% k- - i * *”:,\ o . L

“We say the W1ll drsposes of- the Whole property Tt gives a'

" ', joint estate to ‘Hirsbii a,nd Nathu W1th benefit of su1v1vorsh1p

' -In the hand of the surv1V01 the estate 1s of course to be subJect

CIn thls casé the' WldOW bemg the survivor - she takes 1t Just as in
- the’ ordma,ry ‘case’ of a wife  taking property under’ her husband’s-
" will: “She takes for’ hfe ‘and on her death the éstate’ goes to her-
" husband’s heirs.
.:}cluded as has’ been: suggested by the othér side:. After Hirdbai’s

It Nathu had- left sons, they would be ex-

) =death they would come in as-the, testators helrs The result

would be the seme as. 1f the WﬂL had g1ven the property, not tov

[SCOTT: Accordmg to your constructlon Nathu §'son; if he:_
had one, Would have been excluded at all events durmd H1raba1 8

_ That may be:so, but we . ca.nnot conJecture that the testa,tor
*contempla,ted all these: poss1b1e contmgencxes v-~The Words of the
will clearly create a_joint tenancy ;-and " the: iact that ‘8 curious
"result is; p1oduced ~ought not to. mﬁuence the. Courb i ini! ‘construs
::vmg them—Jazmm Narronﬂ v. Kuvm baz(l) Luzm’zbm Vi Ganpat

they have done so 1n order to. support the JOlnt famlly , system
“Tuthis' eas_e such 8 constructlon ‘would “lead to" resultsdirectly

jopposed that system

"I LR *'9 Bom., 491;. atp. 510,
(2)4Bom . C Rep,- 0/ C Ji 150

"9 5 Bom. H. C. Rep, 0, €. J;, 128,26 . 1337 @ L. R.; 2-1nd’Ap,at'p 14.
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September 30 SCOTT 7. —-One th]ré_] Dessm died in September

1876, bemg possessed of considerable property, and leaving him - LAKSHMIBAI '

survwmg his'adopted son, Nathu Bhojréj, and his widow Hirgb4i.
He left a; will,“which. has ‘been duly proved ard the questlon
raised ‘in'this; rel1m1nary issue is the construction of that will,

The adopted. oh‘ has dled chﬂdless, lea,nng hlS WldOW, Laksh-
mibdi,: the ; present plamtlﬁ' Lakshmlbail now claims -to’ be'
entitled to the mterest her husband took under the Wlll Whﬂstf
Hirdbsi ,.the defendant and w1dow of the testa,tor claums to. be .

entltled -the 'wxll ; to the Whole estate for her hfe

The expressxons in” the Wlll wh1ch I have to' mterprete, a.re the.ifi
followmg =—*As my- helrs to-my: property there are my “som, .
vNa.thu BhOJraJ, and my- wxfe “Hirdbai, ‘makingin all two persons.i"
They are truly: to take out probate from the High Court at Bom::
bay i m reepecti of my propertles On the same no-one has- a,ny ;
rlght or “claim’in “ahy ‘matter- whatever.”. Then follows a-de=
scrlptlon of h1s property, and then the will contmues S And ;
the two persons ha,ve been appomted heirs to: my property, and .
and the whole pro- -
iperty shall tru y reach (go to) my- hexrs two pelsons A_nd ‘out .
‘ myf houses that may be recewed and oub of the .{J

they ate: truly,’ obtaum ‘power. (proba,te)' '

of the rent :

ousvy suscephble of more than one”

“the- Vubse of the Word “he1rs

Does. 1t conj y
does 1t convey

allenatlon, press hlS elalm
;i That -point is " settled law”

75

1886,

Hmmu



. ‘76-'«,;:

1886,

 LARSEMIBAT
v » A
“HirisdlL

’I‘HE INDIAN LAW REPORTS [VOL": XI.

——Koo'nybeham v Pfremchamd (‘) West and Biihler, 312 “But he.
insisted on her right to an- esta.te in JOlnt tenancy- to the extent'ﬂ
of her life en_]oyment of the Whole ’

. I think that in the expounding of wills the Court'should pre- '
sume that the testator- did not intend to depart from the general .

law beyond what he explicitly declares. Inthis case the testas
tor has declared his intention to give his widow a right of heir- |

ship in his property ‘together :with his son.  This dis'p"osition,_ is
contrary to the general principles of Hindu law, by - which the |

~widow, . when there are sons, is. excluded from all right but that '
" of maintenance. ~But the testator,” whilst ‘he constitutes his
.V widow-one of hlS heirs, is silent as to how far her rlght of heir: -
. ship is to extend. Tt i is.clear that r1ght ‘must be construed inthe

. manner most consistent with the general prmclples of Hindu law,

" Their Lordships of the Privy- Council say in Mahomed Shumsool

v Shewukmm @, «In construmg the Wlll of a Hindu it i 15 not ims

‘ proper “to take into consideration ‘what dre- known to be the ordi-

nary notions and wishes of Hindus with - respec‘o to the devolu- -

* tion of property. .It may be assumed ‘that a Hmdu generally )

;»desmes that ‘an’ estate especlally an - ancestral estate shall -be

_"retamed in, his famﬂy ;and it may e assumed that a Hinda
'jknows that, as a genera.l rule, at all _events,. Women ‘do not take"

v'a.bsolute estates of mhentance which’ they are enabledto alien- '}
‘.'a, " In another case, Sreemutty Soor; Jeemoney v Denobundoo(“) )

’ j:the Judicial Comxmttoe say ::*“The Hindu law- fio-less than the .
Enghsh law points to the intention. as the element by. which' we
. are.to be gulded in determmmg ‘the- effect of a- testa.mentary' ’

- dlsposmon =

oL LR 5 Calo.; 684, "

;- Primarily, the - ~words - of “the -will are

40 be cons1dered They convey the expressmn of the . testators-
“wishes;” “but. the ™~ meaning’ to0- be “attached :to - them may:che
Taﬁ'ected by - surroundmg clrcumstances Amongst the: s¢ircums

stances thus to-be regarded is the law of- the country under '
“which” the W111 1s made and 1ts dlSpOSltlons are ’oo be ‘car-
r1ed out LS .

@ L R 2mnd. Ap, atp, 14715; -
(3) 6 Moore S Ind Ap N at p 550
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We must; therefore, in th1s case eon51der the. mrcumstances a.nd' S

_the law. : The real question to decide is, whether the widow took -

-8 joint tenant or-tenant-in-common under the will - : Cases were

cited to show that, in accordance with the spmt of Hindu law,

the Courts in India should favour joint tenancy. I have found
no_case ,Wh;ch lays down that‘ru]e as a universal prme;ple..,,.I '
have only found cases where the parsicular question would have-

‘been inequitably decided if the English leaning towards a ¢enancy-

in-common had preva,ﬂed ‘The fact is, that neither rule can be-
- of universal application. Ja.rman on Wills {Vol. I, p. 211) ex~
plains -the leaning, in England in favour of tenancies-in-common -
as “an anxiety which has been dictated by the conviction thak.
this species of interest is better - adapted to answer the exwen?

cies of families than Jomt tenancy.” - Now, undoubtedly, in- the

present case the tenancy-in-common interest would best answer -

family. exigencies. - - A_decision in “favour of joint tenancy would
b in distinet derogahon of the joint- fam‘lly system, which ‘with
its corollary, religious obligations, is the keystone. of Hindu law.

Tt would be, in effect, to exclude the son’s family. to'the benefit of .

the testator’s widow, and this would be.in total disregard of .the

relations_ and obligations of ‘a Hindu family. The fact of the -
“son dylng ohlldless is an accident. which I cannot’ presume to )
“have been in the testator’s contemplation. -Without express and -

exphc1t words to the contumy, which the will does not contam,

1 think I am bound to presume the testator intended to preserve.
the ordmaly rules of devolutlon and the general prmmples of
law, save so far as he depa,r’ced in terms, from’ them. T musthold -
therefore, that he desmed to respect the famlly system and did -
not intend to deprlve ‘his son’s family, even for a time, of all share
in the property. in- case. his son:. prede@eased his ‘widow. The -
plamtlff therefore, is entitled, as’ ‘nexb helr to her hushand, to -

succeed to. h1s share under the Wlll.

Costs reservecL

B 16608

Judgment fo‘f pidz'n?i ﬁ.
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