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Before Szr Oharles Sargent, Kt., Chicf Justwe, Mr. Justzce West, and .
S M Juszwe Farran. .- :

HA’J I ABDUL RAHIMAN (omemu, PLAINTIFF), APPELLANT, 2, KHOJ A‘
B “KHAKT ARUTH, (oRIGINAL DEFENDANT), RESPONDENT-*

6" ml Procedure Code (Act XIV of 1882), Sec. 258~ Decree— Adjustment of dec; e0—

~. Suit -to” recover mstalments due tmder amovtgagﬂ made in adjustment of o
—»decree. T e R :

Under sectlon 258 of the 'wal Procedure Code (Act XIv oi 1882) no Court cah

g recogmze an uneertxﬁed ad]ustment of & decree for any ]undlca,l purpose what- _
"ever. v T

Pdtankar v,

LA suit: will not he to enforce an uncertlﬁed agreement of ad]ustment of a decree -

:Xaga.mst a: ]udgment debtor, the cons:dermtxon -for which is, that it . sha]l operate‘
. in satxsfactxon of the decree ; as there'is, in’ that case, no consxdera.tlon which the

" Court’ ‘can recogmze, ‘and, -therefore, no" valid consxderath for “the Judgmentv
v debtor s agreement. y

-+ The plamtxtf was the assignee of a decres obtained by one Haji Oomé.r Khameea'

o agamst the :defendants. on’ the .5th- May, 1883. -, By that decree, Hsji- Oomé!'
. Khamesi was declared entitled to recover Ras. 9,961 5-6; w1th interest at nine per -
- gent. from the defendants; and’ payment was ordered- to be made to hxm of the
2.-gaid sum by. weekly instalments- ‘of Rs.'200. In otder to secure the payment of -
'}'-_the said instalments, the defendants were required to execute a mortgage to Haji
7, Oomér, Kha.mesa. of certam property, with power to lmn to sell ‘the same, and to. .

hexecute the decree for the whole amount,-in case of default for sxx months. Héll

{Oomér Khamess assigned the decree . to the plamtlﬁ‘ in ‘the present suit, and ‘sub- .

: aequent\yto the assignment (viz: on.the 21st July; 1883;) the defendants executed -

to the plamtlﬁ‘ the mortgage on wlnch the present suit; was bxought. s

a2k 'I.‘he mortga.ge-deed after- recxtmg the above facts, stated that the defendants .
¥ had a.greed to. satusfy the amount of the decree, and . 1t contamed a covenant, by
ot the defenda.nts, that they would pay. Rs. 9,961:5-6, with mterest at six per. cent., by .
3 monthly instalments of Rq 400 from the 218t “Angust, 1883. ~The mortgage,
therefore ‘differed from the - decree;. both Wlth regard to the instalments and the
. ﬂate of interest. . The pla.mtxﬁ" sued to recover -the sam’ of Rs, 4, 207, bemg the
R amount of msta.lmenbs due to h;m under the sa:d mortgage '

Held, thai; the suit swould not he ‘a8 the mortga.ge ‘Wag an ad;ustment of the

decree, ‘and had nob. been. certxﬁed ‘to the” Court a8 requxred by sectlon 258 of
. the Civil Procedure Code (Act XIV of 1882)

E Sulb No. 346 of 188
(1) L L. R., 6 Bom,, 146."
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APPEAL from a Judgment of Scott, J. The plamtlﬁ' appea.led - 1883 -
from the judgment, and the Court of appeal (Sargent, C. J,, and H.Ln ABDUL
Farran, J.) referred the case toa Full Bench. For the report of .- Rauniay -

the case’ before Seot, J., see I L. R,, 10 Bom, p, 155 506 p. 160. : I}‘(%‘ﬁx

- The plamtlﬁ‘ sued to recover from the defendants the sum of - ARUTH, -
Rs. 4,207, being the amount of certain instalments alleged to be ’ o
due: to the plammﬁ‘ under the prov1s1ons of e deed of mortgegef
dated 2lst July, 1883 ‘- :

The plamtlﬁ‘ was the asmgnee of a decree obtamed by one Hé‘p:‘
'Oomar Khamess against the defendants on the 5th May,1883;in
the-High Court of Bombay, in' Suit No. 146 of 1883, . By. that”i
decree, Hagl ‘Oomér Khamess was declaled entltled bo YeEOVEr
Rs. 9,961-5-6, with interest at nine per cent., from the defendants;
and payment was ordered to be made tohim of the said sum:by
\Weekly instalments of Rs 200 commencing on the 12th. May, 1883 ;-
and, in order to secure the payment ‘of the said mstalments the -
defendants- were ozdered to execute -a mortoracre to. Hiji Oomér -
Khames4 of certain property, with power “tohim tosell the same .
‘andto execute: the decree for the -whole amountin case of:default

; for six: months -

v HéJl Oomé,r Khamesa esmgned the sald decree to the plaintiff in :

‘the present suit and subsequently ‘to the ass1gnment (viz.;on
-21st July,'1888,): the . defendaits - executed to:the plaintiff ‘the
E mortgage on which the present sult was brough e

- The mortgage deed after rec1t1ng the facts above set forth'stated'
_ that the defendants had agreed to satisfy thé amount of thesaid
“decree to the plamtlﬁ' in"-the manner’ therem mentloned and- lt
.contained a covenant “by. the’ defendants ‘that’ they Would pay =
' Rs.9,961-5-6, with interest atisiz per cent., by montkly mstal-
'j ments of Rs. 400 from the 21st: ‘August, 1888, .

) The mortgege thcrefore) dlﬁ‘ered from the decree both Wlt. :
regard to the mstalments and the ra,te of mterest

“+, -The; defendants now contended that the mertgage wasan ad-'.
Justment of the decree; that it had not been certlﬁed to the Court it
- and that the plaintiff’s suit would not lie, havmg regard to sectxon

258 of the Cwﬂ Procedure Code (Act XIV of 1882) ;
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¢ 18 Macphersan and Im;emmty for the appellant. :

Bé_i!n Asvoy, - Lomg dnd Telang for the respondent

Koni " Macpherson :—The decree in Suit No. 146 of 1883 was obta.med: f
Kudxt' - by Héji Oomdr Khamess against the respondents,. By that.de- -
ARUTE. e the regpondents were directed to execute a mortgage to Heji -
Oomar Khamesd, securing to-him the payment of the amount of

the decree, viz., Rs. 9, 561-5- 6 by Weekly instalments of Rs. 200. N

The interest to be pald was at the rate of nine per cent. Hép

Qomar Khamess assigned his rights, under that decreo, to the -

present appellant (pla.mtlﬁ') and directed the defendants to execute

the mortgage-to hiim in execution of thg decree.. They did so on

the 21st July, 1883, but the mortgage then executed differed from :

" the deeree in directing mstalments of .Rs 400 a month instead of; :

Bs..900 a week, and in directing . interest to be paid at six per

- pent. instead of at nine per cent,. Both these alterations are in

~ favour of the respondents, who were the Judgment~debtors, against |

- whom the:decree was passed..: The .appellant has brought the

present suit to enforce his rights under this ‘mortgage, and the ress;

_ pondents contend that the 'suit will not lie, because the mortgage -

was an ad;ustment of the decree in Suit No. 146 of 1883, and was"

" not_certified, as. required by section 258 of the Code of Civil:,
' .Procedure -

“iWe oontend ‘first, that the mortgage’ was not an- adjustmenb of"‘
.'the decree. Wlthm the meaning of. sectlon 258 Thet section was
mtended as a protecblon to the decree-holder, and was not for- the
“benefit of the Judgment-debtor Here, however, it is the judg- -
‘ ment-debtor who seeks. to’ take a,dvantege of it. Had the: mort-_:,
“gage.of. the 21st" July, 1883, been 'made between the parties to
‘ the Suit No, 146 of 1888, and in exact accorda.nce Wlth the terms of .
“the decree in that suit, ib would not have been necessary to certlfy'-
;b for ’ohe mortgage would really bave been, not an adjustment
-but’ a.n executlon of -the decree Whlch dlrected it If the mort~
gage. be an: adgustment it must be so in virtue of the variance,
= its ferms;’ _from those" of the decree * But. that - ‘variance is in
favour of the respondents ‘and it cannot le i in] then' mouths to
bbjecﬁ and to claim ‘the: beneﬁt of the ‘Section, ‘Wwhich was clearly

. mtended to protect the other party.’
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A.ssun:ung, however that the mortgage is' an adJustment mthm 1886, &
" the. meaning of the seetlon, we contend this suib will lie.. Sectlon m
© 258 is-part of a code: merely of. procedure, and in ‘the. absence of . Rammay ™
express- words proh1b1tmg such & suit as the present -and thus Kgou‘
altering the substantwe law, t the Court ought not toinfer that sueh fﬁaﬁ
a change was intended.” Further, section 258.is part. of Chapter e
XIX of the Code, whlch relates merely to the exécution of decrees,
and in part E. of that chapter which' Qeals only-with the mode’ of "
executmg decrees The sectlon therefore, ‘ought, to be constru d:
as applying only {6 the' execution of decrees. Adequate eﬂ'e/ ;
given to the concluding- words of the section by eonstrumg‘ 4 em
-to mean that no Court executing a decree or deahng with questlons
in- executlon under sectxon 244, shall recogmze an uncertlﬁed
ad)ustment f that be 50, the inference is that, in regard to. any
grievance amsmg out, of & an uncerhﬁed adJustmeni; a separa,te smt
is the proper remedy. - Counsel referred to “Rimghuldm v. Jankz
R&iW ;- Poor omanand. Khasnabzsh V.. Khepoo@) - Gunamand ‘Ddsi®
v Pmnkwkom(s) which was a decision under the correspondmg
gection: 206 of the’ former Code of Gwﬂ Procedure (Act VIII-of
1859) followed by Meer M ahomed v, Khatoo Bebed®; Davalatav
Ganesh - Shwstm(ﬁ) Mallamma v Venkappa(“) Jhubar Mahomed Vi
Modan ;S’onahm(") 566’ also Sluwlzv Gwngou ;S‘a/mz(s) GQuni- Klum
, Koongo Behary Sem @ Vwamghava,v Subbakka(w’ and.. Ohem-,
‘brakandz v T/lemdyal(”) whzch Were cases on the correspondmg
sectxon 258 of Act Xoof. 1877 -

The two ca.ses in Bombay are aga,mst me' Paianka:r Vi Devjzﬂ?) :

: and Pandumng v. Namyan(’-” but in neither case’ was the pomt
“argued. In‘the followmg cases the - Coutt have recogmzed such”
a contract as the mortga,ore here elther by way of enforcmg it or,

by way of restrammg the execumon of the decree—-Nubo Kzshen

g (7)1 L. o1 0310,67]. 2
"®LL R, $All, 5385
)3 Cale, L R, 414,
(9 L. L. Ry, 5Mad,; 397.1;
5(11)1 L. R., 6 Mad., 417 %
(i2) I Li K., 6 Bom., 146,

- (1) LL R.‘,f T All.-,'~124
© @1 L' R., 10 Calé,, "854
", (9 5 Beng: L. R, 223,
) 20 Cale. W R. va Rul 150,
O L LR, 4Bom,,295
" O 1, L R.;8 Mad,, 277.°

T @)L L B, 6 Bom, 300, 1::
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' Mookem v. Debndth - .Roy(" Nu]eem Mullick v, Esfan Mollak(ﬂ)

Hin Anmu.
RAHIMAN - |

Dhuromdhur Sen v. Agm Bank Limited®,

Telang (with Lcmg) for the respondents —-The sult in this case
is broughb by thecreditor. - In- nearly a.ll the cases thet have

,been cited, the suits ha.ve been brought by the debtors Such

© cases are. d15t1ngulsheble A suit; such: as’ thls, by a credltor
y mush necessamly offend agamst sectlon 258 for the Court st

expressly recognize the. adjustment, . But the Courts, in giving

vl,.rehef to a debtor who :sues; would not recognize. the a,d.)ustment”

or payment Any pa.yment made by the debtor Would be res :
turneble as’ upon a con51derat10n that had failed. s R

Th1s isa ‘contract between the partles to Suit No, 14«6 of 1883 :

“ and relatmg to the executlon of the .decrée. in that sult Under
- sectmn 244, cl. (c), of the O1v11 Procedure Code (Act XIV of 1882)

1t ean, therefore, only be dealt W1th in exeCutmn proceedmgs, and

not by - separate suit.” Then comes: ‘Section 258, Whlch forbids it -
1o be used in exeoutlon proceedmgs unless it has been: certified.
IThe obJect of the rule, ‘which requires sueh ma,tters to be’ dealt'_

- with in execution only, 1s to prevent the same questlon bemg h’m- <
. geted a second time, .

Counsel commented on the ¢ ca.ses .cited, end further referred to

,;Polloek on Contra/cts (4th ed ), PP 167-—176 Leake on. Oontracts
. 667 '

Macpherson m reply -—It Would be to meke fArn;subtle d1st1nc-”

‘ftmn to hold that a debtor may sue, and 8 credltor may nob. ; In
: both cases there Would be equally a reeogmtlon of the adJust—
- ment;. We contend . tha,t section 258 only_ meens tha’o the Gourt ‘
fm prooeedmgs under- Chapter XIX ,of thy '
) ‘cognmance of the a,d_]ustment or satlsfactmn

Septe'mber 3 ‘SAraENT, C. J. Q-The questmn in this case turns

B -upon:the. constructlon to e pleced ‘on the concludmg clause of
" -gection . 258 of - the - Olvﬂ Procedure Code (Acb XIV-of' 1882),
Whleh—after prov1dmg that “ where any. money pay&ble inder a
decree is pa1d out of - OOur’u or-the deoree iy othermse adJusted in
: Whole or m part to:the- satlsfectlon of the decree-holder the decree-‘

(1) 22 Ca.lc. W. R, va Rul 194, ® 29° Celc W. R Cw. Rul 208, -
e } @)QCachR. 434r T
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holder shall certlfy such peyment or adJustmen,t to the Court Whose e

LG

'1886‘

duty it is to execute the decree’ —-——dlrects that “no such payment or. Fisr- Arpuj;

adjustment shall be recognized by ‘any Oourt unless -it has ‘been -
certified ag aforesaid.”. It has been contended: for the appellant that

by «any Court” must be meant any Court concerned with the quess
tion of -the executlon of the decree.: Such would appear.to have”
been-the opinion :of 4 ;division. ‘Bench of the. Allahabad. Court’~

consisting - of - Duthoit - and : Mahmood, JJ sinc Ramghulam:'

Jinki Rdi®, .and -which was adopted by the. Calcutta H1gh Court”
in' Jhdbar Mahomed v. Madan Sonahar®:; >In the former ca,se,;';
Mr. Justice Mahmood says: « The section occurs in'a Code Tea:
gulating civil procedure, ina chapter ‘which relates to executlon

of decrees, and the only object it can have in view is to! remove‘

the ; inconvenience . which Would othermse arise in connectlon B

with the execution-of decrees in cases in. Wlnch adJustm i

- of_Court is pleaded It ca,nno’o affect Courts Whlch are not. con-.

cerned with the quesblon of .execution of: decree, bu

separate sult m which the cause of actlon alleged 1s the breaeh of
- a.valid . contract. by Whlch the decree-holder Jbas bound h1mse1f;-j

- ‘nob to execute the decree I am: unable toagree 1n 'bhlS
-the; sectlon

It is tobe remarked +that; in both:the correspondmg secfnons of

,the Codesof 1859 and 1877, the prohlbltwn against the recogmtlonl
of an. .uncertified ad;ustment is d1st1nct1y confined to the Cdurt,
‘whose « duty it isto execute the, decr: ' Section. 258 of the Code

(Act Kiof- 1877), after du‘ectmg that at dJustment in" satxsfac-}f
certified’to the Court
prov1des ‘that ‘1o’ saius~f
“shallbe recogmzed by

‘ tion. of a: decree oub ‘of . Court should ‘
“whose duty itis to. execute the decreg,

‘faction of a-decreé by, sich: adJustme

- “guch -Court’ unless: the adJustment

¢ certified “as’ aforesaid,

By sections 85 and 86 of the amendmg Aet XII.of 1879,an en-'i'
- tirely new -section, 257A,-was* introduced, ‘and. section : 258 Was -
remodelled § and those _sections have been adopted in'the present'.
.Code- of 1882: Seetmn 258, .as amended, still. prowdes -for; the-

adjustments being: certified ‘befors the Courtwhose « duty it ds to

execube ‘the* deeree, but prohlblts any” Gourt from recognlzmg.

L (1)I.L.R 7A11 l24atp.12

Ch 1 L R n Celc 671 jg{?_;

RAHIMAN

KHOJL
- Kuiry -
ARUTE.
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- 'deration for. whlch is, that it should opérati
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the ad;ustment if not certlﬁed and I think thaﬁ when we look: at ‘
the language of the present- sectmn “which is quite general, at;
the ‘nature of the change which wais effected in the language of.
_.the Code ‘of 1877, and, lastly, at the manner in which the change:
was made; viz., by anAct expressly passed to amend the Act of
1877 the irresistible conclusion is that the substitution of “ anyj
Court” for “such Court” was made: advisedly by the Legislature.
“with the intention of extending the' prohibition'to every: le}}
“Court against recognizing an' uncertified adjustment for the'pur-

pose for Wh1ch it was intended, vrz, as operating in. satlsfactlon of 5
'-a. decree. .

It was sald that as the sectlon i questlon is found. in a C‘ode;
. ;of Civil Procedure:and ina’ chapter of: that Code relating to exe-:
'cutxon of decrees 1£s operatwn ‘if not confined: to Courts executmtr:‘
jthe  débres! must e'at least restricted  to” questions: arising: in’

executlon of decrees, a8 in cases of “suits broughﬁ for. the. admmls-”;

tratlon of a Judgment -debtor’s: estate “or-the winding up of a com-'{
) pany, Where it'would: be’ necessary to determme ‘whether the de=:
”bree had- been”satisfied'; and’ such’ iwould appear tohave been the‘:
“view” ta,ken by the Madres Court’ in’ Mallamma'v: Venkappam
although the expressmn of it- was ‘not necessary: for the deGISIOII
It appears to e, that -we' shall- be giving better effect to- the
mtentlon of the ]]eglslature, thch presumably must ‘be taken to,:_:
: have beett to ‘discourage private: arrangements ‘oub ! of Court;’ as:_:
ﬁendmg to émbarrass the éxecution of decrees, unless subsequently
~recorded in Court; by holdmg tha,b upon  the proper, construction of
Cthe sectmn, no’ Court-can. recogmze ‘an uncertified. adjustmentas
opera,tmg in- saﬁsfactmn ‘of & - decrea: for) a.ny Jundlcal purpose -
- ‘whatever." 'If ‘guch: _was~ the mtentlon, : .convenience : certamly -
requxred that effect should be given toit-on the oceasion of passing .

?:thekamendmg Act.. Assummg this to be the correct view of the"
sectmn, it follows that a. su1t. W111 not lie to enforce an uncertlﬁed

a.greemenb of &dJustment aga.mst the Judgment-debtor the consx-:;i
ins satxsfactlon of the -
decree, as’ there is in that case no' cons1derat1on Whlch the Cotré:
" can recognize, and, therefore no valit onSJderatlon for the Judg-':i;.
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ment-debtor’s- agreement In the present case the conmderatlon:
for the defendant’s promise’ to pay Rs.9,956- 1 6 by monthly instal::
ments of Rs. 400 is cleerly that it should- operate in satisfaction of
the decree, the mortgage. bemg mtended as s, secumty for the pér:;
_formance..of that promise j;and, therefore, as: the:. ad_)ustment had’ . . Arvrm-
not beéen certified, the division Court Was .right; inamy. opinion, in
‘refusing the plaintiff’s claim for arrears of: mstalments, and - then:
realization, in default of pa.yment from the sale ‘of. the mortgaged
property.:..On. the same groundI am: of op1mon that; Pdndurang
Ramchandm V. Namyan(l) was nghtly declded

- -Before concludmg I think it rlght to: refer to the elass of cases!
represented by Gunnmam Disi v, Pmnkzshom Dasz(z) and T
rdghawa v: Subbakka(s) Those, decisions rema,m, m~my opmlon,"‘
. unaffected by the construction  of séction: 258 of the present Gode,
now contended for.- Although no- vaﬂ Court can; mmy viéw.
of that ‘section; recogmze an uncertxﬁed payment as a legal sabis::
_ faction of a decree. for the- purpose of giving effect to it the section’
does not preclude the Court from recognizing the peyment out of
Court as’ ‘a fact, or’ ‘the;intention with which the pa.yment Was
“made, (as- attributed by the: Court . to the partres in those. cases,)
- viz.,; that the Judgment-credltor should certify the payment to the~

Court -and somake it eﬁ‘ectual‘ n éxecuti Moreover;:ib is to’
" be-remarked; that all such: cases a5 the aboy "'ff,the plamt1ﬁ"s

‘ -sta.tement be true, are oa,ses of frmld andth Courts, eetmg_

v The decree eppealed ';iv"rom_ st therefore, b confirmed with
. eosts

WEST, J. ‘—-I coneur
expressed I the
(1)1 L R.,,GBom 300

(‘theng L. R, 223,
{3) L LR 5Ma.d.., 397.
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othermse ad;usted to the sahsfachon of" the decree-holder, he-,
. shall certify, the payment or adJustment to.the Court whose:duty:

it is to execute the.decree;. a.nd nb satisfaction of a.decree,.in: part:

- or in whole; by-such’ payment o ‘adjustment shall: be :recognized:

by -such.Court unless: the. payment.-or -adjustment be certified:
as aforesaid.”, ;. By the: amendmg Act XII of:1879, the -duty. of:

» certifying any. pa.yment or adjustment; of the' decree is still -dast.

on:the decree-holder.. The judgment-debtor; as’ under the earlier:

- Act, may constrain ,.the:deeree-holdexf, to certify or adjust the.pay-’
'ment or adjustment. - But instead. of .the: “clause;. "« and no satis-.

faction, &o., shall be:recognized: by such_Court; &e.,”- . new.and

......

- different clause is enacted in ‘these: Words —«Nosuch payment or.

, a,djustment shall be reeogmzed by any Court; unless it ‘has been_\

The (cha,nge fi'oﬁ “euch Oourt”-—z e o jahe Court, executmg the ;.

: decree—-to “ any, Court” must have some sxgmﬁcance . The ngh

~ Court of Bombay hes smd it means. that the alleged. tra,nsactmn by.

- way of payment or ad_]ustment eannot be, in any way, recogmzed

in any Court, not éven in another; ag the basig for a claim: by either

- the decree-holder or the Judgznent-debtor The other I-Ilgh Oourtsv

- have. held though nct without some; reserve, that g any, Court ”;

'l';“means no more than any Court executmg the: decree——-S 'tmva/m :
- Mahipal®; . Mallamma V.. Venlcappa@ Ishum G’hem :
‘padhya,v 'Indro Namm Gossame(3) Que(m Empress Y. Bapujz_

Act concerned chxeﬂy w1th s11ght end"eareful modlﬁcatmn of the

; Code 1t amends Sectlon 244: (c) in 1ts ongma,l form said merely

‘tha,t eny questxons arising Bebween the; partles, and relatmg to the

,_executlon of the decree, should be determmed by the Court 6Xes
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the purpose of the Leg1s1ature to' Keep the : executxon of the 1886 .
decree; even’ ‘whén closely conneeted.“with’ other matters; wholly HL.mAnmm
in the hands of the’ Court.charged with it s It not unfrex - R“ﬁm’_
quently -happens that’'a’ decree-holder- has other dlaims:against . pmod .
the Judgm'e'nt’de'btor, Besides. that :on"-which'the dectee-has been * Anvra, -
obtaitied, and that & general settloment’ of all the claims, is.made
by one c0mprehenswe agreement. "In: such’ o ‘case,-or.:on’ the
allegation . of ‘such: & casé,’the’ ‘éxecution’ of: at. decree mlght
- be indefinitely - suspended while: siiits +in the .same. Court-or-
in the other " Courts: were  pending, - bib for ‘thie’ provmon An -
question, : By means of . it ‘the : effect- on .the~ decree”as: ‘8/coms °
mand to be executéd of any arrangement whatever :between: the
parties is brought within theé sole’ cognizance of the Court eharged
with the exééution, ‘That 'a” fresh: agreement may. Te. made
absorbing, so to speak, the’ obhga,tmn under the: decree——mthout
any ‘contravéntion of thé present law;.is. showni by: Jhdbur Maho-
med v. Modan Sonahar®,' That; ‘éxcept: so’far arskcertlﬁed it is
not to have any effect on the, .execution®.of.- the : decree; is- shown -
by, section 258, . « That, except as recorded-in the execution proceed-
ings, SUBCY not as “having- aﬁ'ected the decreta.l obhga.tlon, to be
recogmzed in any proceedmg Wh&tever e1ther in’ the same Courts
or in any | other Gourt follows from the Tast. cla,use of sectxon 258,
taken Wlth clause (c) of sectlon 244,

After seetmn 244 follow the sectmns ‘which: prov1de for the

mode. of ; executing - decrees It 1s in’the application: of | these :
tha.t the questmns arlse thch are contemplatedf by sectmn 244

the decree—holder «to certlfy to the Coui‘t any payment,roi' ad~
(15 I\ Ia R 11 Cele,, 671-
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that tile the execution will proceed a3 if no payment. had been .

Asvs, -

,A new contiact embracmg 8 settlement of.a decree, Whmh whenz
‘made: Would be subgect to; the Jumsdlctlon of the Oourt executm
:the decree, may, when: htxgatlon -arises -oub of it,. be subject
.»a qu1te‘ d1ﬁ'erent Jur1sdlct10n in consequence of the estathhment?

THE INDIAN LAW REPORTS . [voL. XI

Justment of- the decree as- between hxmself a,nd the Judgment~
debtor, : In'‘¢asé: of: his-default, the judgment-debtor may . get:

- the: pa.yment or- adJustment placed  to his. eredit: . For an:ap::

~ plication t6 'this'*éffect ‘he is- allowed but' three: weeks: : After.

made, or - ‘terms arra.nged -#“No such payment or adjustment

}sha.ll be recogmzed unless - 1ﬁ has been certified.” .. Thus compli--
-cation and delay in- the. executlon of the. decree are reduced,:.as..
"nea,rly as may -‘be, to 8 minimum ; and questions of satisfaction .
‘and. adjustment are kept within the sole cognizance -of the Court.
’famﬂmr .with the case.”..'What rights or obligations - arise from.

transactions - mtended to . operate :-on: the - decretal obhgatxon,;

“bup-abortive for that purpose, is not a matteér that section .258 .

attempts to deal W1th _They :are left to the operation of genera]

'-prmmples :the; only: mod1ﬁcat10n directly introduced is the. one:
“intended -to guard the-execution of the decree; but this Jinvolves;
fm many cases, a d1ﬁ'erent relation of the parties from what would

;Judgmenﬁ and execumon of a lower Court ‘Such cases “mst )
»frequent under & minute: d1v1$1on and . distribution - of. authon
5aecordmg to. d1ﬁ'erent prmclples through “which: e1ght or: mine.

Jori sdlctlons may “be in! exercise side by sidein a city like Poon :

e,;suppressmn of. a. Small Ceuse Court of speo:al powers}

{being gm en to, or. mthdrawn from, a, Subordmate J udge, o of;‘
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a8 change bemg ma.de in his loca.l Jumsdlctlon. In- the cha.nges

consequent on -Act XIV- of 1869 the jurisdiction: of several Courts: Hi&ax Aspus,.
HIMAN

in this- Presidency was”. - altered.... It -was ruled that-the -exes

cution - of - their “own - decrees ‘should ‘not be affected by this"

change; but~an’ adjustment by a' contract ‘for asum above or .

below - the . pecumary “jurisdiction® would" necesserlly, in* case of
dispute, be.taken into' 4 different Court. < Now, if the adjustment.
of a decree, which the Court executing the decree is forbidden- o
recognize, may be recognized in another Court, it is plain that the:
intention of the Leglslature must, in many cases, be defeated:In:-
dealmg with the. claim on the' eomposite contract placed before -
it the Court must,if it is allowed, take cognizance of the payment’
or adjustment -with' Whlch the other parts of the ‘transaction are
closely . connected. " Tn vain ‘did- the law.-say that questions-as
to adjustment and satisfaction should be dealt with ‘only by the:,
Court executing the decrée so lorig as they could be re-opened under™
the cover of terms of fresh contracts in'other Courts - The mischief
is remedied by forblddmg “ any Court™ to- recogmze an uncerti<.

fied. pa,yment ‘and ad‘]ustment‘ " The’ acceptance of money, the'en-'.
gagement to. teke somethmg or Some promise in place of the rlght_v ,
given by the decree, 'i8 1o be- treated by all Courts 88 non-exist="
ent; unless’ it ‘has’ been cerhﬁed in"the manner prescnbed The "
has ot certified ‘may have acted d1shonestly, the -
ﬁst ha.v acted - neghgently Whlchever off’f ;
ne, - the: law refuses to- thelr proposed‘.- ,
A acfnon ‘on the Judgment-debt an recogmtlon, as-an’ element o

ereditor who, ha
Judgment debto (
them is- the more o blam'

a’ new r1ght o obllgatmn, of a claim.or ;a.bdefence.‘

The lmporta.n , of the construction of the word “any " cons;gg;",
in this, that if - the non-recogmtmn of an uncertlﬁed a,djustmenti. i
is mcumbent on’ every Court, it cannot ‘be ineant to be conﬁnedi,_,
to the proceedmgs “in” executlon Tt extends to other. suits in’
which the ad,]ustment‘% maycome in questmn _and,. itherefore,.,:_
equally to such a‘smt brought asm _the present. mstance, even' -

in the semie Goutt.’s

If it conld , _
in 1ts htela.l‘sen 3

| B10%6-3 -

ut&that;'the enforcement ‘of sectxon 258
nvolved “oceasional hardshlp to’ persons, .
who- throvgh - 1gnorance ‘or ea.relessness ‘had not secured them-~
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A 'selves a.gamst freud by the means hthe sectmn itself aﬁ'ords ;
m ‘thatwould:-not: beian- uncommon case.. ; Omission to. register.or;
- Bambui ~to. use ‘@ proper stamp may .equally. cause irreparable injury.:
'd }ﬁﬁi’;ﬁ ‘v:‘_'We cannot. take the occasional- inconvenience as a ground for:

 AmvTH{-* yejecting the plain. constructlon, which aimsat a general benefit.;
Asiwas said by Lord: Bla.ckburn in Young and Co. v, Mayor of -

to gwe effect to a elearly expressed statute because 1t ma.y lead

“to- -apparent  hardship.”. = Apart- from _the - decisions; -the words.
‘in.this-instance . are_:“precise- and ~unambiguous”—The Sussew
Peerage® ; Beckey. szth(” Price v. Woodhouse®. . The construe-;

tionsof: them :has been mﬂuenced by the. _]udgments on, the’
_former la.W, whmh on. the face of it, was._more Yimited - in 1ts:
‘operation.. ‘In an: a,nalogous case Sir G. Jessel said:.& It is the..
_duty- of the Couirt - to find. out ‘what the Act of the . Parhament :
‘under conSJderatlon . means; : ~and. not to; embarrass: Atself thhi
:prevmus declsmns .01 former Acts: when - considering.. the; con-y
structionof aplmn statute framed in different. words from, th“‘
Lformer;—-Haok v.:London Provident. Building : Society® . Thi
_prmclple Was- expressly approved by Lord. Selborne, in Mum
“eipal. Bmldmg ;S’octety v. Kent®, and. it :seems to ‘apply exactl
“to; the present case. - Wxth such decisions. before, it ; as, those

;_'of a decree to be the subgect of a. fresh sult and the ground of:‘
‘an m_]unctron aga,mst "»’_ezlrecutmg the decree, the Leglslat‘ ef,

. ®110L & Fin.; st p, 143, ‘ {v(°)9Ap Cac,at. 260, 5
_ (3)2M &W atp 195, ) 22 Celc WR Crv Bql i 194
*ﬁ)l Ex, B,,'at p, 560, &) 22 Cales W, R, Civ. Rul;, 298
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construe the languaoe onaniAct iiii...cin thet sense that will ~ 1886, ¢

best effectuate the- obvious 1ntentxon of the Legislature”—Lush, HRA.u AzpuL
J., in-The Quee'n V.- Pearce®. AUDOAY
Knosd

That such questlons ‘a8 the one now before ‘us, might ariso . fl;i;, _

UTH, -

under sectmn 258 ini its present shape could not have escaped the
consciousness - of the’ “Législature in” 1879 *Similar casés” had
occurred ‘before: A8 no’ express prowsmn was ‘made, it st
have been supposed ‘that ‘no” 1nJust1ce ‘Hieéd be - done in deahng
with such questlons by reference to the terms’ of the sectlon “and
to recoormzed general prmclples “Nor, in truth, could any clause
be very: easﬂy framed that would embrace all the cases in “which
the’ recogmtmn, in another sult or proceed1 g; of an alleged adJusiT-
ment ought to; be refused accordmg to the principle of séctions
244 and 258.° Thls is* the answer ‘to’ such’an’ obJectlon as that
taken inTshan Chzmder Bandopadlz ya v. Indro Nardin Qossami®,
that the prowsxon ‘would have ‘been” more explicit “had-it’ “been
meant to extend " beyond the Cou xecuting: the decree.” “The -
specxﬁcatlon “of - mstances, a.ccordmg\ 0 Bacon’s’ aphonsm Would
have Weakened the law “for' cases not “enumerated. **If a* st¥ict -

*put’ upon’.t ords;” general prmciples will -
enable us’ t6-dedl Wlth the loglcal consequences ina way tha.t Wﬂl

involve Tio. 1nJust1ce or. general ineonvenience.” Tt “is™* stich pay-

ment” or: adJustmen ”-——that i, “the lpayment or adJustment of the
decree a8 such-—that évery Court is forbldaen to recogmze unless
it has beent certlﬁed—-Kan'na sthaw odiv: Kombi Achen®; 2T hg °
mere passmg “of ‘the" money to the decree-holder or the makmg of
& promise’ by therdebtor, it may re gmz '”"jand it may. deal Wlth
the cne-or thé. otheras resting on’;
therefore, giving a nght to relief ¢ _]udgment debtor Who hag ..
been cheated or'ca‘]oled, From.thls pomt of view IT° thlnk the
decision in the,Patankar s.Case O] dlssented from by all the other
High Courts is not one that ca.n.be susta.med There the mtended
credit- to the" Judgment -debtor: ‘h‘ “not been procured by the -
decree-holder,‘v;‘
was_an.: entir ~fa.11ure of . the proposed con51derat10n or. legal
cause for i:he payment If- ‘pald ;under compuls:wn of legal
‘ i L. L. R, '8 Mad,; 581,

WL, R, 5 Q. B.; 386.
@) I L R., 9 Calc., 788.» bl (4)1 Ly Ry ‘6 Bom.,: 146

con51derat10n &nd a.s,»

and;: therefore, through h1s fraud. or default there :
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: ment-debtor may, | have to sue, the. payment. and lecelpt a8 0l
" account: of the. decree ha,vmg been left. uncertified, cannot nov

- veyance or an’ agreement set aside; ‘because the decree-holderhf
* riot certified " the partial’ satisfaction for’ which it ‘was executed
"'*;The plam‘mﬁ' ‘catinot; in" such acase, enforce ‘the decree~holder
promlse “after the lapse of twénty days; but he may rest‘on th
% ground ‘of & property obtelned from }nm for:mo eonmderatlo
‘:-vfand therefore, taken' by the: reclplent ‘with a’ resultmg trust
. his favour;’ ‘or of the" promise being - void for the same - ‘Feasor
I e1ther case’ the?fdecree holder ‘is- precluded from settmg;," D

THE INDIAN LAW REPORTS.  [VOL XI.

process the: money could not be recovered (Marrzott v.H ampiton(1 )) i
but such- pa.yment the' Court was forbidden to: recognize in the-
actual circumstances. It was clearly not intended to be a gift ;-

_ and could - be ‘recovered - according ‘to common principles—Mar-:
_ riott v. Hampton ®; notes ; Lord Mansfield in Moses v. Montefiors.+

The Court being satisfied that the money had passed, but incas-

_pable of recognizing it as such payment or. adjustment, should

have ordered it to be restored.: The precedents were all-in favour-

" of this ‘view. Section 206 of Act VIII of 1859 said that the_-:_:
* Court—i. e.: the Court executing the decree—should not recognize

any: adjustmeént. not certified to it; yet, as-is pointed out.by

~ Phear, J; in Meer Mahomed. Kazpm Jowhurry v. Khetoo. Bebee®,
“suits were constantly brouCrht and entertamed for the recovery of;
- money paid, bub not ‘certified as paid to the Court executing the..

decree. .. If, then,a Judgment -debtor has been imposed on-by the

' /decree-holder :and, hag’ omitted' to apply. to the Court. Wltlimt-‘?
- three Weeks he cannot mdeed stop the execution of the decree v
“but-he has Just the same means, as before, for getting his mone, :
: returned .or hlS engagement avoided.. A similar view was ex
'.pressed by B1rdwood J. as Judge of the Sadar Court in Sind, i
Gamiv.: Gajgu Murghan and, Chater. M urgkan, on the 29th Febru

ary,1884. . The only éhﬁ'erence is that no matter where the Judg

Suppose, ‘agam “tHat " the judgment-debtor secks $o get 5 cont;

o 28m. L. a.;? 375."
(3) 20 Calc. W R Cw Rul 150
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the truth of the transaction ; because; as an adjustment actuelly
made, it has not been certified, and as -a promise -on his part it

cannot_be enforeed; and-cannot form a valid consideration.- -‘Suck -
‘an answer would indeed involve an avowal of fraud. - Other:
more complex -cases ‘might ‘be conceived ; butin all alike the.

decree-holder- would be prevented from taking the benefib-asa

conyderatlon..vof: that - whereof. by - his “wrongful “omission - the,
judgment-debtor- had:.been-deprived of the benefit as. a-release.

—Indian Contract Act IX of: 1872, - sec. 2&5"

In the’ case of a decree-holder seekmg to enforce a contra,ct;'

made by Way of dlscharge ‘or adJustment ‘of the “decree, it i

equally plam that if he has notcertified. the adJustment hehag' -

been gmlty of an’ omlssmn “which ‘may" falrly be” ascribed to

fra,ud He _;yx;ay certxfy when he W111 and hence the fraudulent

This is* how’ the. "Judgment debtors bond Was wewed in Pomclu- ,

rang. Rdmchan o C’howghule V. Na,mya,n (. The ad;]ustment for
which'it was' glven, _"ot- havmg been certxﬁed could not-be” recog-
nized by the Court orby any Court ds’ having been made b aH

The conszderatlon for the ‘engagement being thus 1o cons1der- "
atlon, no: contract ‘was ‘created: “between::; the: partxes——-Indlan
Contract Act; sec 2 (g), (h); seés 110,.28,125..5- “Nothing was- .doné
or prom1sed 46 'beé -done-(s.e:: ‘binding - promlse) by. the
plaintiff ;:and n~the 1anguage of ‘the. “civil law; the obhgatmn
was null; being: w1thout any. cause—per Couch C.J.in Rustam_;z
Ardesir.. Damar v*Ratangq, Rustamgi: Wadm@) The' case now
before us™ seerns: to :be ,identical in' pnnclple Wlth the- one’ Just
referred to,-but: 1t shows the, necessﬂ;y of a strict «mterpreta.tlon'
of section.258 still more clearly, :The original decree-holder'has
assxgned #0.the ‘present plemtlﬁ‘ but he mlght ha.ve asmgned

3
i

M, L. p: SBO 3 300, (2)7Bom. H O Rep., atp. ll. 04 Cods.
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the. mortgage sued “on; Wlthout a,ss1gnm0' the decree If the:

mortvage contract could-be enforced while the. adJustment it wasg

-to.affect remained (as:it does) uncertified, the decree t:ould'virtuéi
- ally -be ‘executed twice over.:: The remedy for this is found in

adhermg to the words of ‘the. law, refusing to recognize: thead-

- justment, pronouncing the. mortoa.oe, nudum pactum, as not restmg
on.any. substantial consideration, and dismissing the claim. i

‘s The: sum -of- the matter ‘seems’ “to be this, ‘that & decree-holder ‘3

“must not be allowed 10, rely on"an’ uncertified payment or adjusts
‘ment; as such elther 0" resist’ a teturn ‘of the money. he has-

recelved or to ground & clann on s contract resting on the allegedj

. a,djustment ‘and’ this’ rule it is presctibed, shall be enforced, nok

_ only in the Court- executmg the decree, but in any Court in Whlch‘
‘ the. neture of the: payment or.the reahty of the adjustment may

. come: mto questlon :The: Judgment~debtor on the ‘other-hand;

s though ‘nob left Wlthout rehef -against an- unscrupulous credlbor

-is: depnved of that, form -of it; Whlch he has fairly forfeited: byx
~his; neghgence, ~and: Whlch mlght by collusion between him. andi
* the. creditor,, ‘be:. made. a-means.of defrauding a purchaser of t e
~ degree.; '

Tl the presenﬁ case  the' plamtlﬁ‘ bemg asmgnee of ‘. decreeé
; obtamed by & third party against the defendant, sues on'a: mortgage:;
ffexecuted by, the .defendant as an adJustment of the decree.” He*
‘ has not . certified - this edJustment nor has’ the omgmal decree-%

Could the alleged a.d_)ustment -be; recogmzed by tlusi

Court, the mortgage would rést on a valid consideration ; yet the_f

decree: could ;be: executed. in spite--of -it; because the ad_]ustmenb?
‘has:nob been certified, ; If: the plaintiff-is acting in"-good: faxth?
‘he can’ certrfy the: a,dJustment if not,"he  may sell," perhaps Smay:
, already have sold the decree to a purcha.ser for value, who: could{
‘not;in any way, be, prevented from enforcing it." To recogmze%
: the allegededjustment and g1ve eﬁ'ecb to the contra.ct based ‘on it;"

ARRAN, J —In the argument before us, the mortgag “sued:
Vupon was treated asan adjustment of the deciee in Suit No, 146 of
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1883; and. for ‘the: purpose .of this Judgment T shall treat it-ag"

T 1886,

such..; That adjustment was not certified to the Court, in pursu.: Hist Arnve:

that adJustment bemg unceltlﬁed _there is .a good cons1dera,tmn
for the: covena.nt contamed in the mortgage, -and Whether the
mortgagee is. entltled to_a. decree for. the, amount of. the unpaid;
instalments, ,; The answer to that questlon depends upon the pro-

| Three halternatlve constructlons may be Pplaced. upon the. -words:
I have quoted and theyg may be -open. to one . of the followmg

‘ucb;pa,yment» or ad']ustment shall be récognized by any
Céurt; fo any pu%po‘ée whatever unless it has been certified to the' -
Cou X Such uncertlﬁed payments or adgustments shall be trea,ted

per. cons’oructlo' Y to be placed upon the concluding para of SeC3

ance of the provisions of section 258 of the Code of Civil Procedure .BJm"“'"‘ )

(XIV of.1882) ; and the questlon for our consideration is,. Whether, :
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“tions of Lord. Selborne in Caledonian .Raelway C’ompany Y. Nortk’é

- sions of expired and repealed Acts on the same subject.and #
: constructxons whxeh "they have a,uthontatwely received, are-to,
v be taken into. consxderatmn, for it is presumed thet the Legls-»
' lature uses the _same language m the same sense When dealm ‘
.nat dlﬁ'erent tlmes w:th _the same subJect and also that any"
- change of language is some mdlca.tmn of & cha.nge of mtentlon ‘
j Ma.xwell -on Statutes, p- 44, The presumptlon, however, that
3 cha,nge of language md.wates a change “of mtentmn, ought notz
’:ato have too grea,t ‘weight assigned to it—Jbid,, p. 888.: “In this.

 THE INDIAN.LAW.REPORTS.  [VOL. XL/
pose. p Thls is the 3 view. taken. by the. ngh Court at Allaha.ba,di
in Ramghulam v. Janki Bdi ..

“In construmg an Act of the Leg1sla,ture the primary object of the:
Court should be to ascertain the intention of the Legislature from. l

‘the words they have used, construing them in their ordinary gram-:

matlcal sense, . « If the words used are of a general character, and

~one sees’ that by applymg the language to somethmg whlch is?
within the mxschxef contemplated by the Act, it will produce mani-

fest absurdxty or inconvenience, then, according o the rule of con~'
struction which is’ well known, it is the duty of the Court 50 to’

construe the general term as not to apply it to that ‘which’ will have ‘

such a’ result"——per Cotton, Li J., in Yates v. The Queen@) “It'

“must beremembered that, in construmg a section, the: language of
~Acts . of Parllament is not-always precisely accurate, and that;
»words thémselves - are often but an 1mperfeet vehicle of thought
' When Words, te,ken by themselves, are . capable " of a very Wlde
‘and of & narrower constructmn, the questlon is, which c0nstruc~<

tion it is more .reasonable to suppose the Legxsla.ture intended,,

: havmg regard to,the subject-matter and the other provisions of the

Act’— —per. Cave, J.in In re Armstrong ®, See, too, the observa.~

Bmtzsh .leway GOfrnpany ®, Lastly, the language and | prov

b is” not going - too far to say- ‘that, just as: 8 Courb: iss

':'.::bound “to. take notxce ‘of the elteratmns of ‘the common la.w'%i
v‘i'eﬁ'ected by ‘statute, o a.lso, for similar reasons, it is bound to
- ake notice of the’ changes of the-law by statutes which alter- thes
:,'speclﬁe prov1swns of:

l'er enactments in” pari: matema —'"—per

W LR, 17Q. B, Dw,atp 175
I .7 App, Cau p. 259,

(1)1 1. R.,7 All,; ‘12 »
(2) L. Ry 14Q B, Div,;
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Mahmood T, i .Ajudlna Prasad v. Balmukund W, : Tt is nece:'

sary, - therefore, to -consider -the state of the law previous'to the

passing of Act XTI of ‘1879, sec. :86, which has been, in the same 7’

Words re-enacted in Act ,XIV of 1882 sec. 258

, sha.ll otherw1se dlrect N 0 a.dJustment of a.v
‘m part “or in Whole, shall be recogmzed by the Court,

unless such adJustment be made through the Court, or be certified.
to the Coure by the person m Whose favour the decree has been'j

iecute the decree, or the

mahcal construetlon of thu,t seetlon was that “the Cou W Whlch'i
was ' precluded fI‘Om rGCOgmzmg the™ ‘uncertified " ad_]ustment

The expressmn o the Court” g

n the earher portzo, “of the sectlon and 1t Would be
: anguage “to* apply the expressmn to any other

e ""byuw'ay of. compromlse in fulli;
“which'the decree-holder .failed, to.-
nd‘the deeree—holder a.fterwards executed

25

. 1886¢
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the decree for he full aimount, the Judgment-debtor could- main-

tain a suit to recov

. Bn 8 An 354. at Po 359

- B1026—4"

he’ money S0’ perd by way of comprom1se.' =
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The grounds for the demsmn, as ; stated by Couch Cidi;. were;

“Hin Asour: that the decree-holdér,: when:he obliged: the judgment-debtor.to’

RAHIMAN
Kuo.u
.- ARUTE,

:pay the amount of the decree in execution, became a trustee;-for

Kage the judgment-debtor, of the money which had been previously paid-

f--;by Wa.y of compromwe—Gunamam Dcis; v, PmnkwhonDasb @

It wes, I think, domg somewhat of 1nJustlce to the':common

: Ia.W 46 hold ‘that it 'was ' not suﬂiclently flexible to meet such a
~case’ as the Court had before it, and to consider it necessary 1o
“fall ‘back upon doctrmes of equ1ty Jurlsprudence to ‘solve the;
‘r'-‘dlﬁiculty, but,. Whether ba.sed upon common law; or- equlteble_‘
‘.ipnnclples, ‘there can be no' doubt, if -I may say so ‘without'j pre-:
“'-sumptlon “of“thig’: :Soundnéss and: Justlce of the decision.” In:the"
'v«._‘sa,me case it was” ‘held ‘that section: 11" of ‘Act XXIIT of18617did"
“not’ prevent the: ()‘ourt dina separate suit “from- taking cognizance
"'I}of stuch' s’ payment : ‘masmuch as the Court - executing the decreer
wag! fbrb1dden7by section' 206 of the Code of* Civil Proced:
“from " takin! notlce ‘of: payments 10t made " through-ths Court,
Sor certlﬁed T the Court #"and ib-could- not be' that séction
A;of Act’ XXIII of 11861 “applied- to payments of which'the: Ceu
?:executmg the decree by section 206-was ‘forbidden to‘také cog
.-'_jmza,nce' '
~paid-in: ¢ompromise of - ‘thé decree,: -was recovered by ‘the payer
Q-not ‘because it was paid i in compromlse of the decree, but- beceus
it was;in: fact; ‘not s0. paid;. ‘though-the payer intended to pay b
for’ that purpose i The plaintiff; in effect, said:: I paid the: money“»
toitl the defendant in‘order that he might apply it -in® dxscha,rgmg,

»Upon that:case it is'to be'observed. that- the 'mo

',A;He has: not done 50 therefore 1 am ent1tled to reco—;
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the Judges “were divided:in opinion upon-a similar question— __ 3886,

the majority of ‘the'-Judges; sitting. as a-Full Bench; holding that Hism Aspuy
R . . . R.mmm.

such a- suit:was"™ notsmaintainable, npon+the ground. that the '

first payment:.could: not ‘be‘recovered,because it-was dueunder - gﬁgg

the decree’ *and the second » could 'not berécovered, because it ~ .ARvIE! -

was ordered by the Court--,druna Ohella Pillaiv. Appdvu . Pillgi®

The High Court of Bombay had, prevzously to the Full Bench decz-u

sion of: the, -Caloutta High: Court above. referred to, ‘come to the-

same conclusmn as that Full Bench- G‘ulawad v. Rah@mtulla@) =

On. the Tst ‘October 1877 an Act (X of. 1877) came mto force -
to consohdate:and amend the. law of: Civil Procedure By its
258th )sectiozi" § sfpzowded that “if the {Money:is pmd oub of .
Court a'or X he ».decree s;;otherwxse ad,]usted to the sat1sfactxon of’*

‘8 suit %o recover money '_

! atisfaction of- ) debt “due.s It 1s % ‘suit to -
; 3) 5Beng L. R.;223. &

) L L R.; 5Mad., 397

' Rep,188
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.%recover *dama ges for the breach of the 1mp11ed promlse to cer{ufy .

‘the’ payment to’ the’ Court, and thereby make it effectial in‘exe~ -

-eution.:t The consideration; for which the dehvery ‘was made,
~has Wholly failed, owing ‘to the neghgence of misconduct ‘of ‘the

decree-holder.”; That- decision * was’ not - opposed- to- the* word=- v

 ing of’the Code as it ‘then stood: -‘The ratio decidends of the

'L L Ry4 Bom; 295

Court -Cert?a,iﬁly_.»'iri_if:ol'ved’ ‘the’recognition of the uncertified pay= -

ment as ' payment made’ in'satisfaction of the'decree: The
more. appropnate remedy ‘of” the plaintiff would, T think; ha,ve_’_:

“been: a. suit - torecover’ his: gram or-its.value. . There seemns &
‘difficulty in 1mp1ymg al promlse ~Tt-was the law: (see p. 258)"‘
swhich imposed a duty on the. decree—holder to certlfy the pa.ymentr
~and not any 1mphed promise taade by him to - his Judgment~debtor. ;
{That - ruling. -was ~ followed: in- Musuttiv. Shelcha,mn ®; But the

‘femedy sought there: was. the’ _appropriate ~ one.- The Bombay

High. Court; under exactly similar- clrcumstances, in‘the:case: of

"',Davalatd, Vi Ganesk@) followed the "Bengal.. Full: Bench ruhng :
~and its own ~5&ee1s1on in- Guldwad. v."Rékimtulld®, -
‘Alla,ha,bad ngh Court in S/md@ V. Gangd - - Sahai¢ )8
~Calcutta - ngh Court in Gum Khdn v. Koongo Behwry . \dher
to-the. previous dec1s1on :of- the : Full Bench. . By & consens’ﬁ
Jof- opnnon of all: ‘the’ Hlorh Courts it was,’ therefore, held that .
:'Where a Judgment-credltol, Wlthout certxfymg, ha.d recelved:_

250 drd the

1, L R 6Ma.d ) HNOY 4Bom H o} ’Rep',

ST LLR;, 3 AlL, 538,
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dallowed to ‘retain what he. ought not to .have received; unless :
Hisr Aspon-

rhe_l,‘n‘tended_,mto, apply;, it -in satisfaction ofv_hls,decree is..a propo-
sition..which is. in-accord with all principles of law, and equity ;

e,nd the givihg of effect to it- does not appear. to me:to be opposed. -
to_the intention; of the. Leg1slature, that questions . arising. in .

executlon vof‘?a,odecree should be demded by the Court executing
the: decree,

cases. of fraud of this nature

a8’ an adJustment -of its decree,: if: the. Junsdlctlon ‘of. that Court

“were.invoked: by;_-_a,‘ separate sult :I-vefer to ~the . cases . .of .
Nu]eemMulh fan Mollah“) Where ib-was held « that a.

mntamed , to Nubo K'bsh(m Moolcefryee V.. Debndth
nJunctlon Was 1ssued to restram the Judg~

passed but '

' f—branch of itg’ Junsdlctlon it should' be perm1tted to recogmze the

“sarne uncértified adJustment of the -same: ‘déeree a.nd for the
‘;:'same purpose*"')‘that in the latter branch it should issue an mJunc- .
tlon, in eﬁ'ecb',i‘ ‘agamst 1tse]f i’ the former branch and thls, too,,
in the face of the. declared expressmn of the will of the Leglslature,
5 that all qu'"“’t;ons between the’ partles to asult relatmg to the -
“executlon of s decres shall be deaIt w1th by the Court exeeutmg K
nd not by separete stit, The power of ‘the Gourt .'”
+ Civi Rul,, 208+ - @ 22 Cale: W, B Civa Ruly 194 -

the deeree,;
" 2 Chler W

(s) 1 L R, 4Ca1c,380‘ P

d not by, separate suit. It would require very-clear
and- express terms to deprive the Courts of . their jurisdiction to

> Was, . however, before Act XII of 1879. came into oper-
ation," another class of cases by ‘which it was, in:effect, held, that V
an: uncertlﬁed ‘adjustment of .a decree out, of Court,. though 1tf;
.could’ not be ‘vecognized. by . the . Court concerned with the exe-"
.eutlon of the decree; yet might be recogmzed by the same Court’ _,

' \appears to ‘mé to be an a,nomaly, that in; one :
branch of its jurisdiction. & Court’ shotld. be. forbidden o reeog-
‘nize-an: uncertlﬁed adJustment ‘of 1ts decree, and tha.t in another:

29
Rmmw

) Kno.u
Kuirx .
ARUTH, -
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’ | 18860 - ~each’ branch ofi 1ts Jurlsdletlon to 1nqu1re into the alleged,;
Ha'st 'ABp’UL a,dJustment by the- exammatmn of witnesses:is the ‘same, “and:in
- ~“RAHIMAN :
_w . eachcase its declsmn is‘open:to’ a,ppeal I am unable to' discover:
1._‘%2;"; - any-ground-upon : which: the~anomaly” can ‘be defended. = It:is;
- ArvrHe - opposed- alike ' 0. the> wording and"spirit .of sectlon 56:<0f the;

_Speclﬁc Rehef ActI of: 1877:

' Sueh was the stato of the law when Act XTI of 1879 was passed
W1th' the declared mtentlon of amendmg the Code of »ClV,ll Proce-{:

. v1eW That case follows the cases of ;S’@tdrd/m, v. Mathal (_ _
3 Ishtm C'hunder v Inolro Na,ra,m (3) but is opposed to the. ruling’

The rulmg in: the latter 3

“ precedmg the: Word payment What the Cotrts ar
<‘:4s-'tlle payment of the decree, not th

05 R X @) L L R0 Calc., P 788.
@ L L, B, 3 AlL, p. 533‘ @I, L. R., 6 Bom,y 146, ...
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. 1886;

N otw1thstandmg the great Welght. of authonty by Whlch the
words “ any.Court” are construed to mean.* any Court executing . : Hixn Aot
the decree,” I am -unable to ; convince- myself: that. the marked - RA?,WM
change,of; landuage in section 258, adopted.in- 1879 is not to have . gggg— ‘
full. eﬂ'ect glven $o:it.~.I-think the: correot view of the .change - - ABUTH.,
of la,nguacre Was_ taken by this Court i in’ the -case: of Pdndurang

Aamyan @,; Tha.t change, s0. mterpreted ha.s :

the ‘.broa.glei,r
limiting 1’0

, LR, (2>1LR~.3An.,53a,atp 534
ST L @ I, Lo R, 9 Cale., p, 788,
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1886, decree agamst
, The payment Was not cert1ﬁed and A. afterwards, i 1n execut'
~hus decree, attached and sold and h1mself became the purch
'of certam property of B Afterwards B. sued to set aisids th 'ale_
“and to recover the’ property from A, Tt was “held” that the suit
' Would he The Full Bench dec1s1on in Gunamani Ddst v.  Prankis
'shme Ddsz“) was referred to, Whlch ‘would have been an’ author-
' 1ty on all fours had B sought to “recover Rs. 25 from A.; bidt Wes'
*hardly an authonty which- couId be deemed to support the actual
: decrslon. The learned Judges say ““Nor do we think that the
B terms of- the last sentence of sectlon 258 have altered the law as
‘then’ expounded” (m the Full “Bench de01s1on) " “No doubt Y

cogmzed ‘by ‘any Cou "
: sectlon 258 ‘but, in our, op1n1on, this refers to any Court of

: executmg it or any - Court to- which the | decree may ‘have
‘] transferred for purposes of executlon. It seems to us that whr
ever the Leglslature has. mtended thet any ‘matter’ sh
. e-opened in‘any’ subsequent suit or proceedmg, it has indicate
;‘tha,t 1ntent1 n by ‘more. deﬁmte terms, by e1ther declarmg t

‘-f is. open to- appeal
'.to seb ; amde the executlon proceedmgs

THE INDIAN LAW REPORTS 5 [VOL. X1,

~:"X I

for Rs 112 and “in conSrderatlo
Rs 25, agreed to releese B from all llab111ty under the

been decla.redl that “no such pa,yment or adjustment shall “be e-

,unless 1t ‘has been certlﬁed’ accord

cutmn, ‘1ther ‘the. Court wh1eh 1tself passed the decree an
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33
debar a sult for damages for a breach ‘of a contract to certify the® = 1886
adjustment . of o décree.:. Undoubtedly, the’ grantmg of ‘relief; in {4y Appoi,
this particular forr; to:the - deffauded Judgrnent-debtor involves _R“‘;f“f
the: rec0gmt1on, by the Court, of the uncertified adJustment The _%:2‘ '_
Judgment of the Court places a suit for the recovery of the money = Arvra,

paid in, dlscharge of ‘a decree in the first instance, and not certified, :
in the same_ category as a suit’ for the recovery ‘of damages for -
the breach of a 80- -called 1mpl1ed promise to certify an -imcertified -
pa.yment or ad_]ustment The former, however, does'not 1nvolve

while the. la.tter does inv olve the recogmtlon, by the Court, of the’
uncertlﬁed pa.yment Jof udJustment as' a payment of adJustmenb..

,/,

sa.tlsfaetlon of o an obhgatlo It does not in such cases, recogmzeg;f
such payment or adJustment as-the section- contempla.tes ¥

“All the declswns:I av méntloned sines the passmg offAcb*XII..‘_
‘ey are’ all the ' cases:” upon the* sub‘]ecﬁ‘”,

of+ 1879, (and I behev th
except. the case of Pdnd ang. Ramchandm AQ Nar dyan®)are cases -

9.“, . Ry SBom 300,

510265

[
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- hke the present uncomphcated by ass1gnment passesa decr ¥
. »fa.vour of the plamtlﬁ' ‘upon his mortgage, and, for that. purpose,‘
' recogmzes the uncertlﬁed adJustment as & good cons1dere;tlonv 3

THE INDIAN: LAW REPORTS [vm,

in ‘which. the- judgment—debtor ha.s been compelled to pay. thce
cover; and in all of them relief could have been afforded to them in:

,\wccordance with the decision of the Full Bench: of the. Calcutta.ﬁ
v ngh Courtm Gunamani Ddsi v. anktshme Disi®,without limit-

ing the words {‘any. Court” to ¥ the Court executing the’ decree

though in’ some: such cases the rehef _actually given . could not
have been aﬁ‘orded cons1stent1y with the broader- constructlon I
put.upon | the words, and notably | the case of Ishan, Chunder: Ban-
dopadhya v. Indro Narmn Gossdmi®, - I now consuier the cases;

-like the present in which the' decree-holder seeks to enforce the

adJustment of a decree ‘which. he has ‘himself om1tted to certlfy tol‘

 the Court. Upon such decree-holder the law imposes the obh- '
) gatlon of certlfymg hlS ad_]ustment to ‘the - Court. Sectlon ® 58"
f_enacts that the decree-holder shall cert1fy such payment or. adJust-ﬁ
_ment to the Court a,nd that no Court shall recogmze such paymentf

or adJustment unless 1t has been cert1ﬁed a8 aforesmd If dls-j
gardmg or. construmg away, these Words, this . Court, in ‘

that. mortgage and the pla1nt1ff afteryards apphes to b

for executlon of h1s orlgmal decree, the-Court ca.nnot refuse to /
: _gra.nt him- such executmn “without’ recogmzmg the uncertlﬁed
a.d_]ustment If it grant such executlon it will itself twice- know '
g mgly compel satlsfactmn of its own decree T asked: how th' Ire- .
- sult was tobe avoided ; and T was told it could be av01ded by athird:

o sult brought by the _]udgment debtor to proh1b1t the decree-holderi
. by mgunctmn from executing his decree. Theprocess seemsround:’

fabout But what if the Judgment-debtor does.not file such’asuit ? "’
B The Judgment -debtor is ‘to be placed in this predicament beca,use{
“his decree-holder, omits to certlfy the adjustment:,.;On the?latter
;there is no hardshlp ‘He can. certify the. adJustment 1f he:- has
- ot a.lrea.dy done 80, Just before he files his suit, and: that after’
any lapsé.of time : see Fakw Chund Bose v. Mudan Ghose®
T A.plamtlﬁ' Who can; cert1fy, if he: pleases and ﬁles & -suit; like
_the present W1thout cert1f ing; can resumably only do 50 £or the'

()5 Bengi L Ri; p. 223.7 i L@ L LR, 0 Caler, 786
(3) 4 Beng L.' R, p. Nl.'§0._
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épurpose of oppressmn I th1s Court to'assist h1m 77 Unless comi= -

e

pelled by the most cogent: arguments, Tshould feel reluctant to do “Kdar A,,m,,,,

80"

'Th sj‘argum;" "ts pressed upon us ere those by Whlch the dGCISIOIl

Bénch rulmg in G’unamam Dasz v. P'rankzshom Das'o @, proceeds 13
still epphcable under the present Code “He'then proceeds to sa,y
that “the Section in questlon occursin a OOde regula.tmg Olvxl Pro-
. cedure,m a,chapter Whlch relates to the executlon of decrees andthe-
‘only ObJ ect it can ha,ve in view is to remove the i mconvemence Whlch
“ould othérwise arise in connect1on with the executlon of decrées
cases m‘whlch a,dJustment out of Oourt is pleaded Beyona
“this it seems ‘the section can have 10 effect.” - Th1s rea,somnor does -
ot seer t0 me to be conclusive, If it were mtended as T think
‘it is mtended that uncertified adJustments of decrées should not.
be cogmzed as adJustments of such’ decrees, ‘Githef by the Court.
fexecutmg such decrees, or: by a. Court whose' aidis. mvoked ma
f'separete suit where would one expect to find the intention of the
, Leglsleture exPressed except ina Oode reguletmg c1v11 procedure,

‘%'adﬁut that the generel contract law -is epphcable to such adJust-
rments, and that the adJustment of a decree, though uncertlﬁed 1s

,hese cu'cumstances however, the remox al of the last cla.uso
from the statute book Would seem adwsable, 1f
f sults is regerded as an evﬂ.f’;‘ If on the other hand
to be read in its grammatlcal sense, and if* due eﬂ'ect

(l) LL R.,7All 124 atp 1928, T, LiR. 3 ADS 533,
(a) 5Beng L R 223

. deelared express1on of the W111 of the Leglslature :

Rumux
o

: Kno.m. :

O Kudgr-
Anwg. =
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 contained i sectier 244 of the Code anid it the Indmn Courts 'are’
‘debarred from' recognizing uncertlﬁed._adjustments -of ' decrées: as'j
- such; then ‘s promise :founded: 'on, or-having for its consideration,
Kmoik .o uncertified- adjustment; ofa-decree, is void under- section25
 of the Contract Act IX of . 1872 and the agreement itself, bemg
‘one not,_enforceable by law; comes within the definition of . yoid
-Egreements contained in, seetlon 2, clauses (e) and (9 of the same
Act, = The: Leg1sla,ture in‘ framing the Civil Procedure Code;as 1t_\"_
“has. done ’has not either amended or modlﬁed the Indian Contra,cb
~-Act, but ha,s 51mply addedﬁone more agre eement to the emstmg roll' :
> -of urienforceable.contract '

»=5=1mmatenal whether ‘the uncertlﬁed conmdemtlon, movmg from .

I may add that it seems t0 me 46

: 'Namyan@—-the Chlef Justlce
':sfflce Kemball declded that the holder of . a.bond, gh

i L1L 1’{ 110alc,671
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Legislature; if we; have .not correctly interpreted:its intentionito 1886 |
~insert.limiting words in the section in question.i: ‘ -

“Hix:Avbur
=Ra in

wAttorneys for the appellants—Messrs.” Tyabsi and Dayabliat:s .. "B
“Attorneysfor the respondents:—Messts. Hore; Coriroy and Brown, -

o4

APPELLATE OIVIL:

Before Mr, Justzce West and Mr. Justwe .dewood :

f,JAGABHA,I BALUBHAI, (ORIGINAL DEFEMJAM'
-BHUKANDA’S_ JAGJ IVANDAS AND ANOTHER, (ORIGINAL PLAINrms), :
ESPONDENTS* - ; it

~1>1»ELLAm,m. VIJ S5 1688,
June 30, o

_son’s’ mterest 1s» bound unless the son can show, in proceedmgs taken forithat pur- B
pose, “that the dlsposa.l of the ptoperty by his father was made under circumstances |
wlnch depnve his father ‘of his. dlsposmg poWer = So, alsb where fa.ﬁnly ptoperty ;

: ,w 1ch gawe) nsé to lus suit, took place mthe cotfrse of thls

n';executlon of ‘the decree’ obtained by the defendant
" #r8¢eond “Appeal, No. 539 of 1884, '
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