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18861 “Incwzle est nisi tota. lege perspecta una alzqua partzcul »egusi
- Essoo - [proposita, judwame vel respondere.. Such a survey is. always in-’
| BEATAT gispensable even When the words are the plainest for the, true’
with the;
 subject and with every .other ‘passage of - the statute. ,:M%?W“?_ILY
on Statutés, p. 855 Smith v. Bell®, N

There is no dlﬁ‘erence between ca.usmg injury- to.. ;.',sth and:
*ca,usmg injury to a carriage, or any other kind of: moveable Pro=:
‘ Jperty. . A suib to. recover -compensation:  for damages caused“by
8 collision is - ‘an. action""of tort founded upon the neghgence f.
- the defendant or his servants in-the management of his vessel
The European(‘") I decide’the issue before me in- favour. of th_:__f

Ve
Pae 8. S )
w é’;‘vi Rr” meaning of any- passa,ge is that which best harmomses

Attorneys for the- plalntlﬁ' —-Messrs thtle, szt
.Nwholson. v

-(1) 10 M & W., 37

- INSOLVENCY JURISDIOTION

Before Sw Gharles Sargent Kt> Ohwf i ustwe and M Jilsti

1886, . = IN THE MATTER OF CA'NDA’S NA’RRONDA S INSOLVEN
October 8

- Dccember 10. C AL TURNER OFFICIAL ASSTGNEE, APPELLANT, v, PURSE{OTA\[
T y MUNGALDA’S NATHUBHOY ‘sxp OTHERS, RESFOND]
“Jnsolvency-Jadgment entered up under Sectzon 86 of Indian s
#5011 and 12 Vie. - Oap: 21 )—-—Emecutzon of such’ judgment——-_l)zmztah
ActX 14 of 1877, Sck II, Aris. 178,. 179 and 180, -

“jvent Court under section 86 of the Insolvent Act.
B tlon was barred by hmlta,tlon‘ 8

AT was copt:? ded thait : cu- '

eld -thiat execution’ of. the Judgment was not barred

o -Per SARGENT, G, 3.4 ——The pohcy of the Tndian Insolven‘ e
_proper!;y of the mso]vent should be llable for hxs debts. _ That mtentxon Would ‘be: .
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to a great extent defeated if. Judgment entered up by the order of the. Insolvent

Court under section 86, whmh is the machinery provided for effecting that ob)ect -

" ecould only be xecuted ‘within a limited time.. Lm’nta.tlon Acts should not be”
le to Judgments entered up- under sectlon 86, unléds their Ianoua.ge
) “A judgment enteredup under section 86 of the- Ynsolvent Act,”

L although a- ]udgment of the High Court, is not a ]udgment entered up in the.
f‘exerclse of _the ordinary ‘original civit Junsdlctlon, nor could the right to enforce

.. the Judgment bp lawfully released by. any person, ‘and therefore, artlele 180 of -

\the Limitation Act did. not apply

'in India the policy of the’

Formerly in England a8 well

'Insolvent:ActswaSjto' make the insolvent perpetually respon=1ble JIn’ England "
" however,. by Statute 32 "and. 33 Vie.,- .eap., 83, "bankruptcy was substltuted for"
dnsolvenoy, and all pending cases of mso]vency were ordered to’ be “cloged Wr’bhm" .
prescnbed permds -In construing that statute it has been declared that after the

"»gwen time the msolvent was free from all responsxblhty, and that a,fter his dea.th

_his‘estate; was free also.’ Thus the lien - on an msolvent debtor’s Whole future”
: 'property has dxsa,ppeared from Enghsh law ; “but tlns has ‘been eﬁ'ected by direct .

-legislation.: In India there has been no Ieglslatlon with' regard to ]udgments of

.the Insolvent Court but it has been decided that sucha judgment isto be déemed”
& decree of the ngh Court ‘and executed as such ‘I must, therefore, be ‘subject:
"to the same rules as other decrees of the Hrgh Court in® ‘the abence of any specxa,l "
: Artlcle 180 of the anta,tmn Act is, therefore apphca.ble to such 2.

'e"descnptxon may be a})phed to 1t now and bence the- execution-

Tis 11m1ted ‘a8 vhe case of chet Judgmeuts a.nd decrees of the ngh Oourt “The

prmmple of perpetual lmblhty to exeeutlon ca,n no: longer be deemed a prmelple

-The Enghsh Taw has dlscarded it 3 the Indlan Iaw hias madeall ]udgments subJect

10 limitation, and amongst them Judgments of the Insolvent Court, - : Article 180, "

therefore, apphes - But the right 1 o enforce the ]udgment in the present case dld
not accrue ‘to the Ofﬁcxal Ass1gnee “until the order of the Insolvent Court to take s
out executmn Was made That order Was not made untll Apml 1886 and there-
fore, the rxght to executxon, whlch arose on the date of tha.t order, Was not barred -

ated 5th July, 1886

The aid Candés Nérrondés 2 was adJudlcated an_ 1nsolvent on:' :
the 15th.00tober 1866 and on tbe same day a vestmg order Was, :

The resp‘_ndents in. >m1s case were the representatlves of the-.'
msolvent ‘Candds Narrondés deceased. The ‘appellant - was the
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made by the I'nsolvent Court Vestmg hlS estate and. effects in. the'

Official Aesugnee. o
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-.18886.
" name of the Official Assignee against the insolvent under: section

IN TaR

" MATTER OF
CAxnpis

. NarroxDAs,

THﬁvINDfAN LAW, REPORTS

[voL X1
On the 19th August 1868 Judgment was' entered up in thev )

86" of the Indian Insolvent Act (Stat. 11 and 12 Vic., eap,. 21)
for the sum of Rs. 16,40,648. " Co

In 1886 it was ascertained by the Ofﬁclal Asmgnee that certam o

,property belonging to the insolvent’s estate, but alleged to have
:_been settled in trust under an. mdenture da.ted 16th December,'

") ¢ 86, Prowded always, and. be it enacted that in all cases where a.ny‘,t

° insolvent shall not have obtamedA his discharge in the pature of a certxﬁca.te as

aforesaid under this Act, thesaid Court for the relief of insolvent debbors may, .
if in the circumstances of the case it shall think fit, before making such’ order for -
such discharge, direct a judgment to be entered up against such. msolvent in the

- Supreme Court of the Presidency within which such Court for the ‘relief of msoI-;?‘: "
- vent-debtors shall be sibuate in the name of the assignee or assignees; or of . such
" Official . Asmgnee as the Court shall’ think fit, for the amount of the debts or .

demands stated in the schedule of such insolvent as due or clauned and of sueh o

a3 shall be established in the said Court against the sajd insolvent’s’ esta'be, or 50’

much thereof as shall appear at the time of such order to be due, w}uch saxd:-

: order shall be filed i the said Court for the relief of insolvent’ “debbors i in Indxa
" and the production of such order, or of a copy of such order under the seal of the L
- 'said Court, of which order, copy, and seal-no proof. shall be requmte other tha.n‘

the production of such order or copy, shall be sufficient authonty to the proper" .

) officer for entering up the said judgment ; and then’and in every, such"ca,se, and -

notwithstanding the provisions hereinbefore contained, - if af _any time: 3t sha.]]

“appear to the satisfaction of the said Court that such msolvent is of abxhty to pa.y
- such debts or demands, or any part thereof, or that he is dead, leavmg assets for .
_such purpose, and thatunder the circumstances the same i reasonable and proper,
- the said Court may, if it shall think fit, order execution to be taken out upon such
. judgment against the property of such insolvent, whether the same” may ormay
_not be by law vested in his assignee or assignees, for such sum of money’as under °

all the circumstances of the case the said Court shall order such ‘sum-to’ be

distributed ra,teably amongst the ereditors of such. lnsolvent accordm' f:o the

" mode hereinbefore directed in the case of a dividend, and’ such’ ‘further “proceed:
- ings may be had upon such judgment as the Court may from tlme to’ tlme order
untll the said debts. or demands shall be fully pa.ld ‘and. satlsﬁed and: no: scire .
- facias shall be necessary to revive or to execute such ]udgmenb on account ‘of
.- any lapse of time or change of parties, or otherwise, but execution” shall” at allv .
= times issue thereon by virtue of the order of the maid Cour for . the rehef of in- .
. solvent debtors from time $o time ; provided always, that in cage any apphcatxon )
. -against any such msolvent for the purpose aforesaid shall appear to the Court, to

~ be vexatxous or oppresszve, 16 shall be lawfnl for the said Court not only.to’ refuse

to make any order on such apphcatmn, but-also- to dlsmlss the" same, ‘with’ suek
costs againgh the ‘party’ makmg the same as to the sald Gourt shall appear

. reasonable.”: -
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. 86.of the. Indlan Insolvent Act

R ) der the ruhno- of the ngh Court in the case of In 7e. Bhag-

' wandds Hugjivan @it was necessary to proceed under the prow-yv
_.sions of the Givil' Procedure Code. (Act XIV of: 1882) and- notice

- under sectlon 248 of the Code was accordmgly served upon the

respondents, requiring them to show cause, before tbe Judge m'f
chambers Why the judgment entered up aga,mst ‘the .said . insol-
" vent; dated the 19th August 1868, should not be. executed aga,mst,

hi _Lordshlp dismissed ‘the apphcatlon for ‘execution, bemg of
oplmon that it was barred by hmltatlon _

i§ L dshlp dehvered the followmg Judgment

order exeoutlon to’ be taken out agamst the property of the 1nsol-
‘vent, and such: further proceedmgs may: be" had from: tlme to tlme{
-as the Court may order unt11 the debts shall be pmd a,nd no. sczre -

on aceount of any la,pse o_f tnne or change of partles or otherw1se,v '
but executlon shall ab a.ll‘t1mes issue thereon by v1rtue of the order

.‘: e SED gk b
. R.,'S Bom 511 (2) See note, supm, p. 140
B 1311—2 .

1863; was - : avalleble for the credltors of the estate and on hls;‘_,f.v o
apphcatlon :an-order for executlon against the said PrOPerty wis Y

mwl\e on the 5th April; 1886, by the Insolvent Court under’ sectlon L !
s NABRONDLS

he case came before Scott J m chambers a,nd aftor argument,

In the: present case, Judgment ‘wai " enterod ” up agmnst the ;
msolvent ‘Céindds Nérrond4s, on the’ 19th August 1868, by the In~-
solvent Court under the above sectlon - On the 17th March 1886, -
a wa,rrant of attachment was 1ssued and on the 5th Aprll 1886*»
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-'executlon was . ordered to be teken ouﬁ upon the ‘judgnient;
. entered up agamst certain movea,ble ‘and - 1mmovea,ble property_‘

In re Bhagwdndas Hur_ywan(l) The semor J udge Who pr

: followmg terms :— The Insolvent Court made the:order :
K order was’ taken to the Prothonota,ry of the HJgh Court ‘WhOjij

of the Civil’ Procedure ‘Code.”
. dure Code, therefore a,pplles and the Judgment mus
cuted as if it had- been made by the Court m the &

“Code; the exeeutmn is not barred by lapse of tun
,years have elapsed between the Judgment entered

:;'1859 .secs. 19 20)
”,hmlta,tlon was fully recogmsed before .any, Act of anta
;‘-.‘pa,ssed in Indla

THE INDIAN LAW REPORTS

settled in - trust by the insolvent by an, mdenture of 1863 o1t
has been recently declded in-this Court that such executmn my st/}
be conducted in accorddnce with the rules c¢oncerning: executlon
laid down in Cha,pter XIX of the present Clvﬂ Procedure Cod

in that' case, Bayley, J., states the law Very conc1se1y n he

Seetmn 227 of the 01v11

1ts orlgmal c1v11 Jurlsdmtxon

It may ‘also’ be added tha,(; the prm

The Prlvy Councll has ‘held that

(I)I L R,, 8Bom 511 atp 520 : (@) Moore
@5 Moores In L: £ ’
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and Mahomedans a8 'Well as’ to Europeans in cxv1l actlons in’
~“the Su reme’ ‘Court.’! 'We' ‘may take it, therefore; tha.t the’ general
"pohsy of ’11m1tat1on Was apphcable in- Indla at the: date of the
) ‘, Insolv. y‘Act.

. Bub »1t‘7 was. argued that a.ll 11m1tat1on of tnne Was expressly’f‘
:-i" excludedv by the terms of sect1on 86 of: the Insolvency Act The;
5’\Words relled upon are,’ and 10 seire facms shall e’ necessary.
- to rev1ve or to ‘execiite’ such Judgment on’ a.ccount of ‘any la,pse,'-j
 but executmn shall aball t1mes ‘issue thereon by vir-
f;tue of’ the Order of the Insolvent Court o These Words in my-.

.’;.’o‘piﬁi" “were. mtended to give: & specml value to-the’ speclal

}.f'pubhcxt.y of the entenng up by the' order of the Court but’ ;were *
; not 1ntended to exclude the Vested rxght of every debtor to t,he :
: pr1v11eges of 11m1tat1on "The.- fa.lr 1nterpretat10n of the’ pa,ssage .
“-of ‘the sectlon rélied’ upon, in- my opinion, :is"as" follows —The_‘
- words 10’ scire facms shall be ; necessary - “to’revive or -6 execute
* guch _]udgment on. account of any: Japse’ or. t1me, *only d1spense'j
: £ "8 writ: of -scire. facias,
ﬂ-;»ﬁjordmanly reqmred as a prel1m1nary to the executlon of a Judgment :

‘_"Wlf;h the. forma.htles‘m the na,ture of, )

n'in the laW beyond ,,.‘::
by unm1stakeable‘

i ,a;ny ex’oraordmary or new" hab111ty such &s tha,ti
of & perpetual Liabilit; 2 To. ‘hold~ otherW1se would Bet6 repeal

by a s1de Wmd so to spea _ a genera.l prmclple of la,w I must,

CINTHR

" “MATTER. or

" CANDAS

~ NARRONDAS, B
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. 1886, ‘»therefore, hold that seetlon 86 of the Insolvent Act does not
" InTaE -exclude ‘the. operation of the laW of limitation. '
MATTER OF
Nkl The next questlon is, ‘what law must bo a.pphed ~There i

no doubt that a law. of prescnptlon or limitation is.
" procedure having reference only to the law of the forum ,_ )
- Her Highness Ruckmdboye v. Lulloobhoy M ottichund®; Story 5 Con-‘

flict of Laws, sec. 57 9.) - It acts, ex post facto, upon the. contract

“only in cuse of ‘a suit being’ brought and the law of the Court
* where the suit is brought—in this case the ngh Court——ls a,pphed f

This claim is, therefore, barred by time, and it is ot necessary to
- discuss the other pointsof the case. - The-cost of the: apphcatlon,

“sofaras Mr Latham’s and Mr. Lang s clients are concerned must;
“be borne by the apphcant The costs of the trust_ees mus '
‘ 'out of the estate, . )

The Oﬂicxal A551gnée appéaled '
. { nveramty for the appellant

-lv'

Macpherson and Z}cmg for the respondents
I'rwemmty —I contend that the apphcatlon for

5

'no clause expressly referrmg to it. If ‘any clause .does apply,/
“it" must be either” clause 178 or 180: “Clause 179 clearl
““hot’ apply A Judgment entered up by order of the Inso] ent
- Court in the ngh Court is wot a decree” or ordero.}";
-:‘mea,mng of that. clause As to. cla,use 178, see - de, ;Manekbdo
RRA Mdnekjo Kdvasyt@’ See Cook Insolvent Debtors Prajcm

",'-Lxmltatlon can only run’ from the. da,te of: hlé obtamln
:"jsa,nctlon It was then, viz, onthe 5th Apml 1886, thathe o
e present nght " In the case: of In:7e Bhagwanda”

5 Moores Tnd. Ap. a,tp 234. )
v (3)1 L. R SBom 511 Beepps 52
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L 1,8

: V; But we go- ‘further, “and contend . that the- leltatlon Act does
not apply: at all to proceedings under section 86 of the- Insolvent
‘Act . That sectlon is not repealed by the. L1m1t&t1on Act: To

do. tha,t ‘express: words' ‘would be required.: A statute cannot . be
- repealed by. 1mphcat10n by the Indian Lealslature - see Indlani

‘_ Councﬂs Act (Stat 24 and 25 Vlc cap 67) sec. 22

“Bec:. 14« 1 Geo: IV, el 119, sec; .25, _which last s substantza,lly

the same 88 sectlon 86 of the Indlan Inso]vent Act Stat '7," .

T e udge in.chambers; in'such & case as thls has 1 ho' power to
go behmd the order of. the Ineolvent Court Heis ‘then merely
‘otlon the machmery prowded ;
. ‘ ) Here the Insolvent C‘ourt has
ordered.ez'zecutmn to 1ssue The J udge in chambers has ordered:‘
that it shall not 1ssue Reference was also made to! Kalgﬂm-
bkd@ D@pohzmd v Ghanashdmlal‘Jadmathjw@) Raghubans Gw;f;

‘ 1. 1,. R.",’"s Au.", 243.
: [ ® L LR, 6 AlL; 23, =%
(3)1 L R 5ﬁom 29 6 L. R., 200h Div., 637,
(7) 2Dr &War.,?l 74

;‘i., Sectlon 86 of the Insolvent Act is- taken from the. Enghsh’»
statute.. The’ pohcy of the Insolvent Act is different from -that
“of. the Bankruptcy Acts ‘Tts policy is to give protection to the’
person but the - property of the insolvent remains liable, - [Coun-_’
-sel referred to Stat. 53 Geo. 11T, e 102, sec. 14; 54:Geo. I11, c. 23,

us -

"'held tha't the _]udgment in “a case hke thls ‘remains’ suspendedg?‘jt 1886,
‘ ‘untll the condition: provxdéd by section 86 -of the.Insolvent: Act,"""'
j*lS f”‘lﬁlled Further, -the’ Oﬂimal Ass1gnee is-a person "capable

“of relea.smg tha,t mght a,nd 50 the case may come Wlthm clause

"~ INTHE..
'MATTER OF....

© CANDAS - .-
NARRONDAS;.
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1886.  Act becomes a Judgment of the H1gh Court-——I'nm +Bhagwandas:
Inae  Hurjivan®; and it then: comes under: élause -180. of- the. L1m1-{_';v

i hall .tatlon Act XV. of 1877 Sectmn 86 only prov1des

NARRONDAS.

.does not, say that no hmltatlon shall apply There
in the sectlon to exclude hm1tat10n At the txme
"ment there was; no hmlta,tlon :

;,made after 1t comes mto force——Maxwell on- Statutes
h Chltty on. Oontracts, p. 741, It has- been argued that sectit
_-‘excludes hmlta,tmn in’all cases, ‘but ‘the real meanm
" section -is that mo scire facias should be necessary
been prevmusly see old Supreme Court Rules No 125?

jby the antatxon Act but the ]atter and more 7
ﬁ_lelta.tlon 1mposes a. perlod of 11m1tat1on Whe e
Qbefore

Apphea.tlon for leave to execute the Judgment Was §
,;\1886 which’ Was granted by the Judge of the Insol
: the 5’0}1 Aprﬂ 1886 Apphcatwn for executlon st

: I L, R.,SBom,
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ﬁhat “it as s barred by the L1m1tatlon Act and’ the Judge in-
' ias held the obJectlon to be well founded.

as in 1848;

Insolvent Act wai passed Whlc

those Courts,'

"'udgment executlon could ot issue “until ‘a”

~ rules of structmn as an apphca.tlon in: ordlnary cases;

147

188‘8'.;‘1- N

In THE
TMATTER 01?

~ CANDAS.
2, NABRONDASJ

g,tutory bar by lapse ‘of- t1me to the executlon of -
£ .the Supreme Courts of India; but 1t was atule of’
» foIIowmg the practnce of the. Common LaW Courts? ‘
Aof England tha,t after the explratlon of a: year from the date of;{_':
; F Wnt ‘of ; scq/re( N
been’ taken "oub and served on the Judgment-debtor
1ate the neces'nty of this proceedmg as a. prehmma-; :
and to leave 1t entu-ely in’ the dlscrehon of the"
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1886, Now, the Indian Insolvent Avh wais framed. ot the" samé’ lines"
Inmue  as the English Insolvency Acts, commencing ‘with 53 Geoi I1I,.
M knnks ¢ 1 and 2, down to the passing of the Bankruptey “Act of. 1861
NaxroNDAS  which abolished the distinction between insolvency 2 and. banks
‘ ruptey, the principle of which Acts, although varying thé model
of giving effect to it, has always been held to be that the fliﬁl’li"e‘f
property of the insolvent should be liable for his. debt T .

only refer to the rema.rks of the Master: of the Rolls’ "in Bm"ton

' v. Tattersall), where it was held that the debts of thi msolvenﬂ

-could be proved in & suit for ‘the administration of : ‘the “estate,

and of Lord Hatherley in Ex pafr'te Pain!?, where the latter dlS— ’

, cussmg the effect of sections’ 87 and 88 of Stat. 1 and 2 Vlc cap 110

- the former of which ‘is similar in its pmctmal effect 0 section. 86,

/;of the “Indian Act, by prov1dmg ‘that’ the 1nsolvent ‘before “his’
- dlscharge must g1ve & Warrant of attorney to enable the prox - -

’*should not be deemed a,pphcable to' Judgments entered_ P under
sectlon 86 unIess thelr language clearly requlres it

- Such is not the case; m my oplmon Wlth the Ianguage of
the “two clauses of the Act of 1877; which. ‘have - been relied-on
‘as® constltutmg a bar to the judgment’in’ questlon ,Arhcle"-ISO
relateés’ to an: apphcatlon to enforce ‘a judgment; decree’ sor-
Eder of any- Court estabhshed by Roy&l Charter, m-f"the exerclse ‘
of its: ordxnary orlg'mal civil Junsdlctlon - Now;
‘entered ‘up under- sectlon 86 -is doubtless a Judgmenh f a Gourt

(1 Ruiss, & M., 257. @ L/R.; 3Ch. App., 639,
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zesza.bhshed ~by Royal Charter but it is not & Judgment entered
~up inexercise of its ordma,ry civil jurisdietion, but under- sectlon

 86.qf. the Insolvent Act, the jurisdiction under which formed no

_the time.a present right to enforce the judgment accrues to some

part “of ‘the ordmebry c1V11 jurisdiction. Again, the perlod of
limitation fixed. for such Judgments nameély, twelve years from

person. capable of releasing the. right, is. quite mapphceble to”

- Judgments which could only. be- enforced by order of the Insol-:
‘vent Court, and could not be released by any person, which must
clearly mean Ia.wfully released. As to section 178, it is to~be.

: 'iremarked that a fresh right to- exécute the _]udgment is constantly

WEIVIE IS

~‘ aceruing under sectlon 86 whenéver the Insolvent Courtorders it.

I am- of _opinion, therefore, that the judgment in quest1on

was not- ‘barred, and that the . order of the Court below should

2 be. dlscharged and. that execution should issue’ on the Judg- !
- .ment.. .- The respondents must pay. the - Ofiicral Assignee’ his

. costs. throughout 1nclud1no- the costs of - thls ~appeal; but I~
_think the. guestion was properly raised by the trustees, and for

. the’ protectmn of the fund and that they are, therefore entitled -
1. to recoup themselves ‘any costs: they may have 1ncurred or may

. hereafter pay to the Official A531gnee out of the trust estate.

. West, J: —As the decision in"In re Bhagwwndds warjwanw '
g has determlned that a Judgment entered up under an’order’ “of N
the Insolvent Court re,nks as:a Judgment or. “decree: of the nghv‘

- Court, we must so regald the judgment i in the present instance:

*/The Court, in the case. referred to, held that the. Judgment must
-be executed like the. one passed by the Court 1tself accordmg»'
" to the- prov1s1ons of the Code’ of 01V11 Procedure and Whethe :
the judgment is to . be deemed one ‘sent to “the Court from .
. -another,Court under the provisions of section 227 of the Codeor

“not,” makes-no practical: difference.””-In. either case the order of -

‘the Court: for the. Rehef of Insolvent Debtors Would be good

for its own-'purpose; in either case it.would not justify, the |

‘Court in- d1sregardmg a..bar by limitation. coming into exist-

‘ence. ‘and operating a,gamst -execution. of the decree subsequently -
to . the High  Court’s. becommg seised. of .it. It,is. qurged  that
such a bar has come into existence ; that the decree ca,nnot be'

.cl)fr L:R., 8 Bom., 11
»31311'—“—3..,

49

L1886,
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3 other than 8 decree of the ngh Court and is. sub‘]ecb fig such to
f.hmltatlon \

“recorded became & speciality against which limitation did
" run- under the Act of J'amesI Executmn could therefo

‘:by the msolvency statutes but at the same tlm"

/the after—acqulred property of the insolvent Sub_)e_
f‘quahﬁcatlon the confessmn of Judgment Would come i

Em pa'rte Pain® arose.
f‘,perty that should become the 1nsolvents should

: sa,tlsfa,ctlon 1n an admmlstratlon su1t mthout seekmg:ex_ utlon :
- of the _]udgment

by law- vested in: hls a,smgnee ThlB Iast provmo
a,pparently, as g substltute for the one; i the Eng

_ THE INDIAN LAW REPORTS il

4

Under the English law in- force when the Indlan Insoivent:'"
Act (Stat. 11 and :12 Vie. , cap. 22), was passed and from Whleh»;
that statute was largely. copled the insolvent, as‘a- condltlon" of

'obtmmng his diseharge, had to execute Y ‘warrant’ of attomey to;?

confess judgment in favour of the assignee.. This ev1dence duly'i

ha.d a,fter any time.. “'The need. for a scire facws was. remo

‘The general prmmple Was t

}'same Courh to. order that- executlon beta.ken out of ‘th Judg-g
» ment entered up in: the Supreme Court and ¥ agam he pi'o- -

S u)L n 3 Ch. App,639
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i:under whlch the case of Ea: ;parte Pdm'(1> was dlsposed of . 1886, o
"~ The: perpetual respons1b1hty of an’insolvent debtor ceassd - el THE
MATTER OB‘

f,.m time: to be part of the policy of - -English legislation.:; By the ~_ Cixvds
,Sta,tute 32 e,nd 33 Vie,, cap. 83, bankruptcy was. substituted for NARROND“ :
-1nsolvency, and all pending cases of insolvency were to:be-closed :

vf.thhm prescrlbed periods.:: The meanmg ‘of - this: last - -provision
ig dlscussed in Jn ve Glagetts Estate ;- Fordkam V.. LClageti®.:.:

2 Eﬁ‘ect Was m thrs ca,se glven to a rather a,mb1guous prov1s1on '
’.I)y construmg it in’ ‘the light . of ‘the ‘obviots pohey of the Act,
“and’ declarmg that after the: glven time the msolvent Was free'
_fmm all’ respon51b111ty under the. proceedmgs in’ msolvency, and,
N consequently, ‘that after his death his estate ‘was free also. ‘The
~'lient ‘on"an insolvent “debtor’s 'Whole future property has thusf
d1sa,ppeared from the English law"; but the Leg151ature expressed
“as well ad 1t could 1n dlrect terms 1ts purpose of makmg a ra,dl-l;_
cal change "
ﬁ n: "lnd1aj 1t'i Would seem as 1f the Insolvency Act ha.d &Imost
'escaped the notice of" the Leglslature in deahng Wlth cogna,te '
subJects The Judgment of the older law is- replaced by the :
"Judgment a,nd decree of bhe Code of ClVll Procedure The exe- _

up by order of ‘the ' Insolvent Court is to’ be deemed & decree of -
the ngh Court itself, it is pla.m tha,t the former sta,te of thmgs
w1th regard to b ha,s necessa.rlly changed\ h1s is recogmzed
When on the. order of ‘the Insolvent Court to ta,ke out executlonf}’,
the assignee applies to aJ udge as for execution of a decree under .
“ the Code of :Civil Procedure =Tt seems, then; that the decree must
‘be subgect ‘ta’ the: same rules generally as ' other decrees of the .
-High Court in the absence of ‘any-special exceptlon “There was . -
-much: perha,ps to be said: for & distinction between the- -judgments
entered up.-under the order’ of the Insolvent Court and ordinary i
decrees under the'Code ; but” oticeincluded in- the same category '
they must needs be subJect to the” same rules :

") LRy 3%k, App.; 69,5 ivi, 637



NarronDis.

i“'ltself ‘but ke Who proﬁts by it is not therefore depuve

- THE INDIAN LAW- REPORTS, [Vou""’}'

Article 180 of Schedile II of the L1m1tat1on ACt XV of- 1877
therefore, is, I think, applicable to the Judg‘ment in-the: present
case.:" The Insolvency Act did not contemplate its being entered_-
up otherwise -than "as a _]udgment of . the Supreme: Court. It
ranked then as a judgment of a.Court: established by Roya,l'

LCharter in the exercise of its ordinary .original civiljurisdie-

tion.” The same description may be applied.to it: now,. amd hence

 the execution is limitéd, ‘as in the case of other _]udgments and

decrees of the High Court. - The principle of perpetual liability

to execution can no longer be deemed a principle.” The Enghsh

law has discarded it, as we have seen; the Indian Iaw has made

fall Judgments subject. -to hmltatmn, and amongst them’ those of_. _
" the Insolvent Court. . Mr. Inverarlty sought to' make - oub, that‘
" the endless responslblhty was & proper price pald for. protectlon_;
g 'fxom imprisonment. . It was rather an 1nducement to givel,up
i property The moral obhgatlon to satlsfy an ordmary decree"_

benefit of the hmltatlon agamst decrees enacted on “grounds -
: ‘_‘pubhc pohcy '

' ‘that a present rlght “ to enforce the Judgmen

to any person, “in a. case - such as the presentv‘_

‘the’ power of the Ofﬁcml Ass1gnee to satlsfy, \

allowed by purposely falhng to Satley to postpone obtalrrmg'
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the 01de1 for an 1ndeﬁn1te tlme ‘non- fulﬁlment would; in such a 1886
case, be’turned against him who was the cause of it. - Buthere'  Inms
jthe cond1t10n is the - Commlssmners conviction, that the proved. Mgﬁ,ﬁ;’”,
Vs_tate of.facts is one in which execution may.properly be ordered. NARRONDAS. .
_The order in:this case was madelast April, and there was nothing

in the Limitation- Act to prevent- that order” from being applied

for The ‘right to execution, which arose on the date of- the

order was ot affected- by . article 180, when' effect was. sought’

for'it a few days. afterwards, and;” therefore, 1 thmk the dec1510n.-,
:’of the Coult below must be reversed i

i,Ordefr rev ersed

L Attorneys:for the appell&nt
' -Dmshd '

. Attorneys for the respondents —Messrs. thtle, sztk Ffrero'
“-‘cmd Nzcholson. .

—-Messrs Ardesw, Hormus]z (md

APPELLATE CIVILJ

Befme Mr Justwe West and Mr Justwe Ndndbkaz Hamdas e
VISHNU SAKHA’RA’M. ~NAGARKAR AND * ANOTHER, (ORIGINAL:’ U18\86. s
APPLICANTS), APPELLANTS o, KRISHNARA‘O MALHA’R DECEASED, BY  Jyly 29,
- HIS SONS “AND Hzigs, A’NANDRA' /:AND- anpr{s, (omomm}.‘ OrPPONENTS),
RESPONDENTS* : :

dwtwn-— Wawer—Acqmescence

A ‘in 18‘39 obtamed a decree against B., a sarddr in'the Court of the Agent for ‘
. Sardérs “The decree was executed in’ the Agent’s Court until B.’s death i in 1868."
©Bows sta.tus as & sarddr under the' excluswe Junsdlctlon of the: Agent, did not
*" descend to his sons, and ‘the- decree wa.s transferred to.theCourt of.the” First
B Class. Subordxnate Judge at Ahmednagar for execution., . Various objections were

- /takeu to the executlon of ‘the decree by that Court but none on the ground tha.t
the Agent’s decree conld not be executed by a mere transfer to an ordinary Civil

- 'Court.” The case ‘went up twice to the High Court, under whose orders the “exe-
cution was for several yea.rs contmued .in favour of A.’s representatives. agamst

_ theestate 6f-B.)s sons, In 1885, 0ne of A.’s representa,txves assigned his interest

o under the decree to C. and D. Thereupon the tra.nsferees C. and D, . applied to

‘the First Class Subordma.te J udge at Ahmedna.gar to have thelr names substltuted

‘in the place’ of the transferor in the executxon proceedmgs

i# stcella.neo: 8 Appea.l No. 2 of 1886.
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