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- WEST J -—-Assummg that there was | dangerous disease and-
culp&ble neghgence, still aceused’s act’ of sexualintercourse would
not spread infection W1thout the mterventlon of the eomplmn

ing. paxty, h1mse1f 2 responmble person and hlmself generally an

accomphce. I there was an -offence . in this ease,’ it was one
of cheatmg punishable. under section 417 or 420 of the.Indian
Penel Ccdse ..To establish this, ‘there should be evidence believed
by the Magmstmte that the . mtercourse ‘was -induced by mis:’

representetmn on. the part of the dlseased person. . “We, therefore, :

reverse the conv1ct10n and’ sentence. ’

Oonm('twon and sentem‘e reversed,

INSOLVEN CY JU RISDICTION

_ Before Mr. Ju,stwe Scott
IN RE ALLA’DIN BHOY HUBIBHOY INSOLVENT
RAHMUBHOY HUBIBHOY OPPOSING CaEmTox. L.

“I'nsolvem‘y—-]ndzan Insolvent Agz (Stet 11 wnd 12 V'c Cap 21 Ses, 36)—-Order to
examme witnesses. under Section 36—Dzscovery of. msolvent’s propcrty——Bond ﬁde
Pmctzce——o’onduct qf' ewammatwn ’

,Oﬂiclal As51gnee makes or’ supports an application to examine wit-
nesses undef section 36 ‘of the Indlen Insolvent Act, such application should be-
readily gra,nted When it is- made by a.ny o’oher person, -the grounds of the ap.-
phcahon should be carefully : ‘sifted, and’ the- Court should satisfy itself that the

inquiry will probably léad tosome . beneﬁt to the ereditors “or estats, and iy not

cu merely made ‘to harass and annoy . the persons proposed to be examijned, -

. A became msolven‘l; in 1866 and fled out of the’ Jurlsdlctlon. In July, 1886
: Ra.hmubhoy, a,llegmg himself to be a eredll:or ‘of the insolvent's estate; obtained

an order, under sectlon 36 of the Indlan Insolvent Act (Sta.t. 11 and 12 ch., cap.

'21), duectmg -the examination of the msolvent’s son'and daughter,” Rahimbhoy
. and L4bsi; ‘with'a view to the dlscovery of certa.m property of the insolvent which
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. “might be made available for the -creditors, - Rahimbhoy and’ Lib4i subsequently

" obtained- a. rule nisi, to -set ‘aside the order They filed aﬁidaﬂts, alleging that -
4 Bahmubhoy (the a.pphca.nt) was ‘not a bond-fide ereditor of the estate; that
alhhough he had no. doubt, bought a. “elaim upon the estatedn his own name, he

was merely a nominee of his brother,‘Ahmedbhoy, who ‘had supphed the purchase- -

o money ; and they alleged that this apphca.tmn was ‘the result of a family quarrel;
and was’ made merely from motives of ill-will.’ The Court -held that the appli-’

cant was not a bond-fide ‘ereditor.of the estate. - The order for examination was, -

however, supporbed by the Cha.rtered \Ierca.ntxle ‘Bank, Whlch wag admlttedly a
bond Side creditor, .
B 1069 -1 4
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in” v1rtue of this purchase became a, cred1tor of the esta (
“the 28th July, :1886, he apphed for an order, ‘undér sec ion 36
-of the Indian Insolvent Act (Stat. 11 and 12 Vlc cap 21) for
:the exammatmn of Rahnnbhoy A].ladlnbhoy and- Labal the

THE INDIAN LAW REPORTS B [VOL XI.:

" Held, tha.t the applxcant not bemg a credltor and the Oﬁiclal Assagnee not sup-:
portmg the application, and . the-affidavits showing feeling and bias, the Court _‘
would have hesitated to admit the application for the order, under section 36, if 1t.
stood alone. But the fact that the Chartered Mercantile Bank, an admlttedly
bond-fide creditor, supported the d.pphcatlon, altered the case,- and the- examma-'_
tion apphed for ought to be allowed. -

: Under the circumstances, however, the Court was of opmlon that the apphcant )
who belonged to the insolvent’s family, and was involved in a bitter family quarrel,.

_should not conduct the examination; and ordered that the Chartered Mercantile

Bank shonld apply to the Official Assignee to conduct the mqulry, a.nd ifhe

declmed to do so, the bank should do it.

APPLICATION by Rahmubhoy Hublbhoy, the opposing. creditor;

‘under section 36 of the Indian Insolvent Act (Stat. 11. and 12
Vie,, cap. 21) for the examination- of Rahlmbhoy Alladmbhoy

and Labéi, the son and daughter of the insolvent, W1th respect. to
property alleged to belong to the msolvent s estate

~The 1nsolvent Alladmbhoy Hublbhoy, filed his schedule m 1866 g
and fled to Daman outb of the Jurlsdlctlon of the ngh Court

The opposmg crethor alleged that he had bought
clalm of one Goculdas Te_]pal agamst the insolvent’s estate

solvent’s son ‘and daughter alleging that they had a portlon of;

;the 1nsolvents estate in- their -hands, and could _give mform ion

Whlch Would enable other portlons of it to, be recovered for th-e;
credltors “He further alleged that with moneys belongmg “to'the
estate they had bought the claims against the estate, and in. respect;

Cof these clalms they -were- -about to receive . d1v1dends trom the"
. Oﬂic1al Ass1gnee He prayed that an 1nJunct10n mlght be granted :

n restralmng payment ‘of d1v1dend upon these clalms until; Rahim-:
. bhoy and- Laba1 had been examined before the: Insolven A Court )
L Upon this appllcatlon an order for exammatmn under sectlon 36-
T was’ made, and an. mtemm 1nJunct10n restrammg payment of

- d1v1dends, Was grantedw

* Onthe 11th August 1886, Rahimbhoy and Lébéi applied for and:

obtamed a rule ‘nisi; calling on the opposing’ credltor to’ show.z,;
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" canse Why the order made on the 28th July, asabove stated, "- ©1886.
should not be set a,s1de ThlS rule now: caxe on for hearmg. i

~* HUBIBHOY..

I nvemmty, for the Ohartered Mercantﬂe Bank a,nother oredltor
) 'on the msolvent’s estate supported the case of the opposmg ere--
ditor.

Lang for Rahlmbhoy Alladmbhoy
M aepkerson for Lébztl.

:S’tarlmg showed cause. - He read’ a;fﬁdawts showmg that the *
opposmg creditor. was. a Bonds fide creditor - on the estate, and
had bought ‘the claim | of Goculdds Te_]péJ and also settmg forth’v
facts” which went to show that a large portxon of the insolv--.
ent’s estate had come into the hands of the msolvent’s son and‘.:
daughter, Rahlmbhoy Alléd.mbhoy and Labél

Inveramty, for the Chartered Mercantlle Bank on. the sam&-
snde :—The bank is admlttedly a credltor on- the estate ; and we:
~ support the case of the opposmg credltor~ I ‘submit, however,»,
~“that it is 1mma.terlal whether the’ apphcant 1s a creditor or not,
and that ‘under. sections 4 and 36 of the  Insolvent Act (Stat
11 and 12, V1c ca,p 21,)° any person even though ot a credltor
ab’ all may brmg such facts, as ex1st in the present case, tor
the - notlce of the . Court; and the Courtis, thereupon bound.-
“to take "measures to protect the estate, and, 1f necessary, to .
~ eéxamine W1tnesses It ‘is only necessary - that - pmmd facze
" case should be made oni_the’ aﬁidawts used in a,pplymg for the
- order,’ and upon such’ prma-facw case belng shown, the order -
‘is ‘made.’ The reply to- those afidavits should be made ora,lly;
_when" the “examination - “takes - place "fThe aﬁida.wts filed by
~ the other s1de ‘should "be- dlsrega,rded - The Act ‘does not con-
template a contest on affidavits. - The device of obtemmg a rule |
- to- set nside the order, ma.de under séction 36 has resulted merely
ina contest on affidavits ‘Wwith respect to the” very matters which- .
the Act intended should be mqulred mto by oral exammatxon.'
The questions ’ raised and. discussed in’ these “affidavits, a8’ to -
whether Rahmubhoy Hubxbhoy is a- bona fide. creditor or ‘not,”
do not,” m any way,” aﬁ“ect my chents, Who are, unquestmnably‘__
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*f_&_ bond-fide. cred1tors of the esta,te We support h1s case .,Abu, i
Am.glﬁimf necessary, . we now: apply fora separate order, under sec’uon 36*‘1;5 )

Humisrov. = against Rahlmbhoy and . Labdi. - He cited . Ex parte: S'wmft ;- Re
' wa William Russell(l)

Lwn,g, for.. Ra.hlmbhoy Hub1bhoy, m supporﬁ of thef"u fn/m_'
) to set aside the order 2 The affidavits, on which we rely; s show that.
_the opposing creditor is ot a credifor on the estate at a.II; thaf; )
he has bought the claim' of Goculdés Tejpsl ‘against’ it merely,_;
a8 nommee for his brother, Ahmedbhoy ‘Hubibhoy; whd'has: Sup- -
plied the necessa,ry funds for the purchase. Ahmedbhoy eould niot;
purchase the ¢laim in his own name, inasmuch as he is: piecluded
: under the terms of an a.wa.rd made in a.smt in the- ng’ Courb :

‘ _applymg for such an order The order was obta,med fronu ‘otlves: .
'of 111-W1]l end revenge a,ge.mst the pa,rhes who.are to be examined .
= 7 'wholson( 2) :
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2 Starlingin : reply —The facts have only recently been ascer-k'i “

tamed although the: 1nsolvency is-an’ old-one.:* The case has
beeri argued as if it were ‘necessary for-the: apphcant to -prove.
all hlS allegatlons beyond doubt - before. getting an order under
.sectlon 86.5. If that- were done there would be no- need for the

oral 'xammatlon that is asked. - All that is necessary is to make ,
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out &: pmma fow'w case;-the’ sectlon does not; contemplate that
the’ matter is to be fought out on-affidavits. - The order’ is*made :
on’ the apphcant’s affidavit,if suﬂic1ent and. the ‘persons; agams’o .
Whom it is made, come in and answer- the allegatlons made against

them orally in the witness-box if they ean . Here the -order: for

exa.lnrnatlon -was made, on .the’ 28th. July, on a° pmmd facw’
. Instead-of submitting . to that order, and. replymg to_the

. allegations made agamst them in the witness- box, the partles have. -
_‘lresorted to the device. of obtaining this rule, on the 11th’ August :
” to set. a31de that order, ‘with this result, that the truth of the allega-
~ tions have to be. tried on- affidavit - mstead of ‘on’ oral testimony:
.There can be 10" cross-examination ; ~and no. satlsfactory conclu-

E 'smn can. be armved at by the Court If thls istobe a precedent the
‘ 1cy of section 86 Wlll be: defeated “This rule is, in eﬁ'ect

: the Enghsh Compames Act ‘thait ‘thek $ 10 ;
VC’omp‘ Y ; see. also In're Stlkstone and, Doolworth Uompany@)

/=1 subrmnit that our affidavits’ abundantly Justlfy the: order for,»
f.:examlnatlon At all: events it‘is‘clear there: is. strong reason for -

,__axgamst ‘the. order for exammatlon under sectlon 36 n
on'the 28th J uly It has been he d, m slmllar cases under :

.»fsusplclon ‘that the persons Wwe “wish to-*éxamine -haye” “btained. -
_prope‘ y_::belongmv to the msolvent’s estate, or: can give 1nforma- g

to it:i-They are. the’ son and daughter of the. insolvent.

In :such cased wide- net is thrown to obtaln ewdence—per chkens, ’
' 'V Cs m chker s C’ase(3) ‘Swan’s Gasew H eiron’s Case® has beent

’ referred 0. 5 That however ‘was 8, case under the Companles Actl

- and does ‘ot apply here. Ex pm"te Nzcholson ®3 is,no doubt, a bank~"
ruptcy case -but; it is ‘& decision ‘under’ séction 96 of- the EnghshA

@) L R., 12 Ch.'Div,, 77, a.tp 82 "9 T.. R., 10 Eq., 675.
. @ L. R.;19 Gh. Divy 118, .+ 75 .®) L. B., 15 Ch, Div;139,
@ L. R., 13 Eq;;178, at p. lszu © L.'R.; 14 Ch, Div., 243,
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_apphes to the present case, empowers the Cotirt; on .the. applica
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Bankruptey . Act, 1869 Wthh materlally dlﬁ'ers from sectron 36}:
of the Indian Insolvent Act. Section 86. corresponds, Tiot W1t.h the |
Act of 1869, but ‘with the previous' English Bankruptcy: Acts:
see English Bankruptcy Act, 1861, (Stat. 24 and 25, Vic., cap. 134:)
sec. 189 ;. the Bankrupt. Law Consohdatmn Act, 1849, (Stat 12°

~and 18, ‘Vie., cap. -106), -sec. 120. . Upon these sections Bz pwrte_

Alewander ®is an authority. There the Court, though unwillingly,
felt bound to make the order. applied for, ‘and referred (see.
P. 316) to the case of Cooper.v. Harding® as decldmg that the
order. was, almost a matter of course;” That case was'a. de01s1on

“upon section 33 of Stat 6, Geo. 1V, cap. 16, and should be ‘the gov+
‘erning authority in the present: case, inasmuch as section 83 of that -
‘Statute is similar to section 36 of the Indian Insolvent Act, and see-
,tlon 4 of. the latter Act expressly gives this Court the :powers:in’_
_these matters conferred on the English Courts by - Stat 8, Geo. vy
“cap. 16., The apphcant may apply: for. an order,: although theéf

Official Ass1gnee has not: refused. to- make- the. application—Re .

‘ Penysyﬂog Mm'mg C’ompomy @,

been reeovered for the credltors, I do ‘not thmkbthe :apse of;
tlme is’ any bar: to the apphcatlon The. sect1on 80" »f

tlon ‘of. any crethor, or.on its. own: mot1on “to “summon" a,ny;;

‘person who' may be. suspected of havmg any of the estate of -
.the msolvent in hig ‘possession, or who may be ca,pable of gi Vlng*i

any mforma’mon ~respecting’.the. estate and eﬁ'ects of the«msolv-;'
ént, or his acts, deahngs, or conduet ThlS power of examma.-i:‘
tlon of thlrd persons Wrth a view- to.- the dlscovery of ‘the ins
solvents property, ‘has,.- I beheve, \been mherent in’ Insolvency%
or Bankruptey :Courts. from their. ﬁrst estabhshment in:England
—~384-35 Hen. VIIL, ch. 402;1 Jac. T; chi 15,510... A5 far back "

hiDeGiL&S,aL - @re ;
© 1 ®30L TN, SZ:_186!¢f;?f: ‘
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as'1'747,7vl[.‘,ﬁnd.é; be,nker_ summoned to enple;in his dealings with
the ‘bankrupt; and the Lord Chancellor refused  to -interfere

withthe’ dlscretlon of the Court—Ez parte Bland®. Each new’

Act has contamed a’ section somewhat - s1mllar t6' the ‘one- now.
before me.” (See Bankruptey Act; 1849, sec. 120 Bankruptcy Act;,
1869, sec. 96 - Bankruptey “Act, 1888, sec.: 27.) -~ But the" order
has been generally made on the . Court’s own'-motion, or the
a.pphca,tlon 'has™ been made on " behalf - of “the ! body ‘of- cre—_‘
~ditors by the - official . who' corresponds to our ‘Official ‘Assignee.”

‘When tha:t officer “has made the application on behalf of the

creditors as a body it- has been- readﬂy granted 5o, much so.

that, under- the English Act of 1869 an affidavit Was ‘only re-
' quired when the ‘application ‘was not made by him. - (See Rulej:
171 of that Act) "But when some: ons,. other than that official,
‘has made the application, he - ‘has been held bound to show’ a
pmma ~facie probability that some beneﬁt W111 result to- the cre-
ditors or the: estate—FEx parte Nicholsow @, "T-. fully endorsez
‘the observations, in Bz parte Alewander®, to the effect that thls:'
’power should be exercised W1th care,- and that. such apphcatlon
should not be granted e debzto ]ustztwe as m Cooper V. Hard'mg(“) )
Although the Wordmg of the Indian Act 1s somewhat wider than
the correspondmg section of the Enghsh ‘Act, I thlnk the followmg
rule a safe one to follow. When the. Ofﬁclal Ass1gnee makes or,
supports the apphcatlon, 1t should be readﬂy granted When it is-
made by any other person, ‘the grounds of the apphcatmn should be'
: carefully sifted, and the Court should satlsfy 1tse]f that the 1nqu1ry.
will - proba,bly lead to_ some beneﬁt to the credltors or estate, aJnd"
- i$ not merely made to harass and annoy the persons proposed to

vbe examlned

N ow;. to apply section 36 of the Indlan Act to the present case.
The first question, which presents 1tse]f is, whether the apphcant *
Rahmubhoy: Ahmedbhoy, is'a. creditor 2+ On - the affidavits I am:
not satisfied that he is bona ~fide : creditor: i It is very doubtful*

whether: it- was. ‘he or- hlS brother Ahmedbhoy -Hubibhoy who

,bought the clalm of Goeuldzis Teral on Whlch the apphcant foundsj

m1 AtkynsRep N 205' ‘o1 Do, 7. & 8. atp 37,
@) L..R,, 13 Ch. Div., 243, ° ‘W7 Q. B.; 928,
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h1s rlght to be cons1dered a’ creditor: ; - The" apphca;nt’s pecumary;
pos1t10n and hlS rela.t;ons genera,lly w1th Ahmedbhoy Hublbhoy{,
are’ agamst his claim.. There is a very strong reason' Why Ahmed-

. bhoy Hublbhoy should put the applicant forward and the afﬁda,-;j.

vits are so. contradlctory on the point that it is 1mposs1ble for, mef
to. dec1de it-in the’ aﬂirma,tlve As the Official Ass1gnee ha.s re-g
fused to admit the alleged nght after exammatmn of all the facts,

“T.think 1t safest to decide in the same sense The apphcant ea,n';;
’always estabhsh lns clann by & su1t

As the apphca.nt is not a credltor as the Oﬁicml Asmgnw ‘doesfj

' »should hesﬁ;ate t6 adml‘o ‘bhe apphcatmn if it stood al
s bona _ﬁde credltor the Chartered Mercantﬂe Bank has

¥ bona ﬁde«credltor";who, )
. separa,te apphcatmn, sa.ys that he beheves a larg
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in' the rlght 1 thmk she should ﬁrst be asked to produce herj'»
documents of title, and give other ‘information’ ‘that- may be re.

. qulred. If she refuses, then -she must. be examlned but at her
own house, in accordance with the custom of *her community and
“only after’ the examination of Rahimbhoy Alladmbhoy, the results
of whlch may Fender her examination unnecessary. . At the same
time I do 1ot thmk the apphcant Rahmubhoy Hublbbhoy, Who
, belongs to ‘the 1nsolvent s family and i is involved iri a bitter famlly
quarrel; should direct the exa,mmatlon T think it will’ be more
'certamly directed to its sole legitimate obj ect—the benefit of credit-
ors and- the ‘estate—if -it is' undertaken by the bank.. As the
ba,nk has made a separate’ application of a similar character, I can
sai‘ely a.ssume its readiness, and I, therefore, order the summonses
. to-issue! returnable in a month’ s tlme The bank-to apply- to the
Oﬁicml As51gnee to conduct the i mqmry, “and if he declines todo
' 50, then the ‘bank to conduct the ‘inquiry.  The payment “of
d1v1dend to Rahlmbhoy Allsdinbhoy to be postponed till the first
Court da.y, at least « one Week after the close of the e‘(a,mma,tlon.

| ORIGINAL CIVIL.

Before Mr Justzce Scott i

‘LAKSHMIB i’I (PLAINTII'F), v. HIRA'BA'T AND' ANOTHER (DEFENDAMS) *_‘ X

Wdl—-H mdu wzll—O’onstructwn ~Joint tenancy—- Tenancy-m common——“ Heirs of
my propea 1y, eﬁ”ect of these words m Hmdu wzll

BhOJré] ‘died in 1876, 1eavmg leébéu, h1s w1dow, and Na.thu, an adopfed son,

him surviving ; and he directed by his will tha.t Hirsbsi and Nathu should be ‘ tha

heirs of hls property - Nathu dled chlldless in 1880 Ieavmg the plamtlff Laksh-

: oglb{}l, his widow, him surviving, leé.bé.l, thereupon, took possession of all BhOJ- i

_rhj’s property, claiming as a joint tenant with Nathu under the will to be éntitled
by survworshlp on Na.thu s death..

Held that under the wﬂl Hu-ébax and Nathu' had been tenants-i m-common, -

and not ]omt tenants ;| a.nd tha.t the plamtxff therefore, as Nathu’s deow, was
:entltled to Nathu ] share

In the expo ndmg of Hmdu wﬂls the Court should presume that the holder did*
-not mtend to depart from the general law beyond what he: explicitly: declares

S . o St No. 102 of 1886.
o B1089—g s
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