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~ SARGENT C.J.:—We are of opinion that it was not the mtentlon
of the Legislature that an application’ of this nature should be
' governed by any limitation. The Court, of its own motion, i
amend: the .decree_whenever it becomes aware of the variance

~with the judgment or of the ¢lerical or arithmetical error. - When

the parties move the Court they are only bringing the variance
or error, to the notice of the Court, and there is no application
properly so called, - We are unable to agree with the view taken
by'the Allahabad High Court in the case of Gaya Prasad v. Sikri
. Prasad®, where we do not find any ‘reasons given for ‘holding’
. that such motions are to be treated as ¢ applications” within the

' purvzew of artncle 178 of the Limitation Act.
. (1)I L R.,4All.,23 ’

FULL BEN OH
quore Szr C’harles Sargem‘, Kt,, Olu,ef Jmtwe, Mr Justu:e W’est and
: e My, Justice Birdwood. - <

1 iBIE[A’GrIRTHIBA’I (OBIGINAL DEFENDANT), A.PPELLANT, v -KA’H- ' ,
’ Qotober 6.

,NUJ IRA'V, (ORIGINAL PLAINTIFF), RESPONDENT,!2 RA'JA'RA'M, (ORIGINAL
-* DEFENDANT), APPELLANT, v. KA'HNUJIRA'V, (oRIGINAL® PLAINTIFE),’
" RESPONDENT; ‘3, ANANDRA'V anp Ormers, (oBieINAL' DEFENDANTS),’
. APPELLANTS, v KA'HNUJIRAYV, (orieiNaL PLAINTIFF), RESPONDENT.*. . -

Hindu law—Inheritance in Préézdency of Bombay—Daughter, mteréét'of, in Bombay-.
m property inherited from her parents—Usage, the law of inheritance in Indig— -

M‘ ta,lcsham aml Mayakha, a,uthmty qf—-Rzght of females in Bombay takmg by
mkemtance GESIrE w

Under the Hmdu la.w as prevmlmg in the Premdency of Bombay, a daughter‘
"inbentmg from a mother or a father takes an. absolute esta,be, whxch passes on her

" death to hér own heu's, and not to those of the preceding owner.

““No statute law exists regu]a.tmg the devo]u'cwn ‘of property amongst Hmdus '
--The law, therefore, to be applied in case «of inheritance is the usage of the country
in which the suit arises : see Bombay Regulatwn I1 of 1827, sec. 26.: *- - e

The commenta.nes ‘and text books embody; in many instances,. the' rules formed

: a.nd enforceé» by custom; bat custom even on Hindu principles may and gt h&ve_

; power w1thout their aid, - They do not govern the nsage of the country, save by a
reflex process ; it is the usage which adopts them, axd they are law only becanre

" of this adoption; inithe sense and within' the limits according to which their- rules
are accepted, :Not merely the reception, but the exact extent.of the recephon, of -

A:
pEE

any law book is governed by usage. o _— L
' Appeals, Nos. ;9, 81 and82 ‘of 1883._ el
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: perty devolvedon his'widow, Gangabé.l ‘who remamed in possessmxi ‘
_until her death in January, 1872. She left two daughters,
‘ Bhagxrthlbal who was then married, and Rangubé.l, who was then:;

.right to succeed being declared by the H1gh Court ~ See the case:

THE INDIAN"LAW REPORTS. - . [onn.fxr%f

., Tn the Marstha country the Mitskshara is the principal authority. upon Hingu:
" law; but in doubtful cases it may properly be construed by .the hght of the
Maytikha, the nsage of the country having adopted the latter as well as the for-
mer, This course was followed in Vindyak Anandrdv_v. Lakshmibai(l), where s’
different construction of the Mitékshara was allowed to prevail in- Bombéy from’
that which bad been adopted for Bengal, - ’

In Bdﬁxbay; if not in other provinces in India a female may take by mhentance:
from a male, an absolute as opposed to a life estate, a.nd one excludmg any. mterest
of the next heir, as such, of the propositus.

'THIS was a reference t.o a Full Bench by a. Division Bench;
consisting of Sargent, CJ., and Blrdwood J.

- One Jayavantrdv died on the 15th Apnl +1869, ‘and his “pro-*

unmarried, Rangubée -succeeded  to, her. mothers estate——heri

of Rangubm. Vi Bha,gzrthabai(?)
Rangubm was subsequenﬂy marrxed to the plamtlﬁ' Kahnu‘ja

., riv, and she died in Oc‘oober, 1877.. The plammﬁ“ as her husband;

clalmed to succeed as heir. to her property . The other cla,lma,nts

. were, Bhéglrthlbm, ’ohe s1ster of Rengubm ;. one Anandra,v who
-claimed . as the descendant of a former owner, and Who demed
kRa.ngub ’s tltle and one’ Ré.yiram, who clalmed as the nearest
- relation of J: a.yava,ntrav aftér Gangsbsi, ~The case came, on appeal

before a Division Bench of the High Court, ‘who referred it'to a

~Fu11 Bench

The reference was as follows S

e The plamhﬂ' sues for a decla,ratlon thad; he 5 the heir of his

bdeceased wife, Rangubél, ‘and, as such entltled to vthe estate

xnherlted byt her from her mother, Gangaibal Who sueceeded to 11;

’,a,s deow of Jaya,vantrav, the adopted son of Bha,Va,nra.v RéJe

'adoptlon of Jayavantrév Was, upheld by th '.'ngh Cour” 'nf

Regular. Appeal No. 15 of 1866, “decided “on” the' 4th September

’1867——Ra‘13 Vyanlmtm Anandmv szbalkar v. J_ayavantfrdv@)

“@ 1 Bom. H. C. 'Rep., 118, ce) I'L
4 Bom. H ol Rep » A.C 751917

2 Bom 347
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fJayavantrév d1ed on the 15th Aprll 1869 and the property then f 1886, -
‘devolved on Gangabél, who continued i in possession till - her death " Bmierr-
- ’:on the 25th’ January, 1872; leavmg two daughters,; -viz., ‘the de— e TH;?AI,'«,
‘ fendant ‘No. 1, Bhaglrth1ba1, who was married, and - the deceased Kinnvmdv. .
Rangubéi, Who was then unmarried. - The right of Ranguba1 to”
succeed 0 the estate ‘was affirmed,’ a8" agamst ‘Bhégirthibéi, by
- the~ ngh Cotirt in Regular Appeal No 126 of 1877 decided on
~ the 10th- October, 1877—Rangubdi v Bhagwtk@bdt(‘) Rangubal
-‘.,fdled on the day on Whlch the appeal was declded

: “The plalntlﬁ' is opposed in. the present sult by the defendant :
Bhég1rth1ba1 on the ground ‘that she. was entitled. to the estate"
- on the death of Rangubéi. ‘The defendant Anandriv, claims. the
g estate as the- descendant of Sultanrav, who originally . acqulred.
- it and he- says, in. his written statement, that neither the plaintiff
nor Bhaglrthlbal has any interest in 1t ar.xd that -Rangubdi.- had;
" no: interest in “it; ‘and ‘that, further, it mcludes a-pdtilki 'aa,tan'
~and ¢ indm lands, which cannot go-out of. the famlly by which the;
“: vatan Was acqulred The defenidant, RaJaram claims ‘the - estate‘

. .as nearest relation of J; ayavantrav after Gangabdi. ** He further

‘says sthat the property is the  joint ancestral property of Jaya-’
vantrév, Anandrav, and himself, and that ‘the. pdtilki vatan ‘_must'
‘remam ‘with the bhdubands :

o “The Subordlnate J udge (Flrst Class) found that the pla1nt1ﬁ'

‘ _?,_;"Was ‘entitled to succeed to the. Whole ‘estate as the’ heir of his.

; deceased. Wlfe, Rangubal and that the three defendants were: ‘not’
- her hen‘s and he deereed accordmgly ;

. “Separate appeals are preferred by the three defendants for all,;
'jlof whom Mr. Telang appears in. this Court Though they set up,
- conﬂlctmg clalms as. agamst each other, in thelr Wntten state-',_
- necessary ,gs between the defendants that his content1on is that
Rangubal, as. daughter of Jayavantrév, took ~only a restnctedi
- interest; and that on her death, the heir’ is. to be. looked - fort
among . the helrs of Jayavantrav, and that then Bhaglrthlbal;
comes in.. She he contends"’would be entltled to the general;

Sor L»R.,2Bom 377
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estate, the defendants Anandriv and Régéram bemg entltled 4‘,0
the vatan property, to which the plaintiff” could not succeed asfi

““At the trial, a questlon was ralsed as to the form of Ran?
~ gubdi’s mamage with. the plaintiff, " ~The Subordinate Judge'-
found that it. was according .to the a.pproved Brdhma form; and’
not according to the Asura form, as alleged by the defendant",
' Bhé4girthibai’s pleader in exhibit No; 11 :

“In this Court, M, Telang has. a.dnntted that the ev1dence,

to"ff

~ show that the mamage was not in one of the approved forms,f

" by which the position of a sister *has been’ secured, in’ this ‘P
~sidency, on ‘the authority, not solely of the M1taksha,ra. or the

is not satlsfactory The question for decision, then, in thesef‘
appeals is as to the’ nature of the estate taken: by Rangubél, ’
~ daughter of Jayavantrav, in suecession to his widow, Gangabaa o
- Mr. Shéntdrdm, for the plalntlﬁ' in contendlng that it was. a,n"
. absolute: and seveml estate, relies on Haribhat v.- Damodm‘bhat o,
and the cases there- cited, and also-on the’ analogy of the. cases?

Mayukha but of both takeén conjointly ; and he' has referred us to
Kessarbm v: Valab Bdoji®, Bdi Jivkore v. Hargovan Narotam &
. ‘Buldkhidds v, Keshavldl®, Advyapa v. Budrava®, , Chotay Ll
- Chunnoo Lal®, Jamzyatmm ‘and - Uttamrdm' v." Baz Jamna @,
-and Bhdskar Trimbak A'chérya:v.. Mahddev Ramﬂ(g) - There
can -be no questlon that, -hitherto,: even in parts of the Presi.
dency where the authonty of the Maytkha does not. specmlly \
" prevail—as, for instance, in the case of Haribhat'v. “Ddmodar-
_bhat®, which was a Dhérwdr. ca,se--lt has been held' that - the

‘ daughters estate was superior to that of the widow, as shef :

..could freely disposelof the property mhemted from the fa,ther 3
“nor have daughters been regarded as’ ‘mere life: tenants’ (see’-,
West and’ Biihler, 8rd' ed., pp. 105, 106) For the “defend
a,nts, however, it.is contended that, since the dec1smn of 'the
vay Councﬂ n the Madras ca.se, Mutta Vadu G’anadhw Tevar V.
{®'LL. R, 8Borh, 17875 0 714 6) LLRy 4 Bom.; at p. 1
(2) I. L.'R., 4 Bom,, 188. ) L.’R.‘,'BI.‘ A‘.,‘15.';
) Printed Judgments for 1884, ) 2 Bom. H. C. Rep., b IS
p. 182, (3)6Bom H. C. Rep 0.C. ¥, 1.7
(4)ILR ﬁBom 185, ‘bf(9)I LR 3B0m l'fl’ ST
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. dency: an “be: enforced only in'cases’ governed by the Mayukha

Ch."IV; “sec.” 13 para 25, 26 5557 and that, in -cases dependlng ’

on Mltakshara, only, the herlta.ge of - the da.ughter must be

Tlvar“’ the vxew hltherto prevalent in i this’ Pre51- "i;

ey
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v:'hfe mterest the - Judicial Committee havmg"

d1stmct1y emd th&t the Mxtﬂksh&ra. is- 1ot %o be- construed a5
"conferrmg on; any Woman taklng by mherltance from -a male, -

a stmdhan estate tra,nsmlss1ble to her own heu-s e And the :

learned authors of the. Digest seem ‘also to be of opinion that
" this must be the- effect of the vay Councll’s de(nsmn (West and
Buhler 8rd’ ed pp; 431 432) The present case is from . thé .
Ahmednagar letrlct Whlch is not one of the dlstncts genera,lly
held 46 be sub_] ec’o to the Ma,yﬁkha. The questmn, therefore, now ..
arises, Whlch in: the recent case of Dalpat Narotam . ' Bhagwdn®,
was left Aunsettled as that case, though subsequent to the decision -
of the rivy Counc1l was-governed by the Maytikha. The ques-,-_.:.

’ tlon 1s 6{ ‘suﬂiclent 1mportance to be referred to a Full Bench.”

» Kashmatk Tmmbak Telang (Da,j’b .Abgji Khare with hlm) for .
'the appellant -—After ‘the .death . of ‘Rangubdi,: the ‘heir .to be.-
looked <for-.is from the helrs of her father; Jayavantxav .Under. .
'ther Mlté,kshara, a’ daughter takes only a life.estate : see the Privy::
Gouncﬂ :decision 'in’ the'’ case ‘of. Mutta Vadu Qanadha Tevar v:°
Dorasmga Tevar ¢ @ followed in: the case. of -Dalpat Nuarotam . V’xf
Bhﬂgwom(‘*) This: cage’ comes; from Nagar, where. the Mitak-.
"shara. prevalls and,” therefore, the husband of Rangubi cannot .

- claam lns wife’ s property, she hang on]y a life interest therein. Be

Shantam

Naﬂ ayan for ‘the- respondent ———It has béen ‘the in-

varlable la.w m thls Pres1dency tha,t a daughter takes an absolute.';

. but the: Mltaksha.ra and the Mayﬁkha eon_]omtly ~see Krishndji °

v. Pandumng o, ,‘: The vay Councll makes a' d1stmct10n in the

.{(3) L.R,SLA, 108
‘ @ L L. R 9B0m,301
, _9)’ 12'Bom, H.°C. Rep., 65, ~ »
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* Chotay Lal v. Ohunnoo Lal®. In the case of a- sister mhemtmgl.'
- from her brother, the Mitakshara and the May ukha have been held

to apply eonjointly—a fortiori, they should soapply in the case of ’
a daughter inheriting from her father. It has not been parti--
cularly held that a daughter takes an absolute estate only where-.
the Maylikha alone governs. Nor is it in Gujardt and Bombay-
alone that the daughter’s right to such estate has been recog-.
nized. It has been for a long. time recognized that, through—-
out the Presidency of Bombay, the estate which the daughter-

‘takes is an absolute estate. The following cases were cited :—

Vindyak Anandrév v. Lakshmibdi®; Haribhat v. deodarbhat(3)

Ressarbdi v. Valab Riofi® ; Bdi Jivikore v. Hargovan . Narota,m“’ '
Bulakimdasv Keshavldl®; Advyapa v. Rudrava®; Jamyatmm v,
Bdi Jamna‘s) Bhéskar Trzmbak V. Maha’de'u Ramja(g)

td

. WEST J. ——The questmn for declsmn as sta,ted in the reference

" “to the Full Bench, is asto the nature of the'estate taken- by

; " Rangubéi (deceased) as daughter of Jayavantrav in successm g
. to his ‘widow, Gangdbdi. ~ On the part of the: appellants it s

contended that it was but a life’ estate, ‘at"the close of, whmhgf

‘their several rights, whether mutually ‘consistent or not; arose"}
as agamst Rangub4i’s heir. ‘On the part of the- plamtlﬂ' Kéb-:
nujlra.v ‘it is urged that the deceased Rangubéi, his~ Wlfe, took,’

as daughter to Jayavantrév and Gangébzil, an“absolute estate;:

! Whlch on her death devolved on hlm, she havm' ‘Yeft no chlldren

The laW by Whlch 01v11 cases arlslng in the dlstnctS‘of hef

: Bombay Presidency must be governed, is prescribed . in Bomba,y;
' ‘Regulatlon 11 of 1827, sec. 2609, - The, law, to- be observed

“'in the. trial of suits shall be . Acts of Parlmment and Regula,-}

- tions ‘of - Government applicable to. the case in ‘the absence of.
- such Acts and Regulatlons the usage of the: country m_; which
. .the suit arose, and soon. - Itis not pretended that any A'tatute

L @ 1 Bom. H C. Rep:, observa,tmns - ® L L. R6Bom:, 85, .1
~abpp. 124, 133 and 209. - [ _

O 1. R.61 A, atp 31 ‘.‘(5) Prm’oedJ’udgmentsf 1884, . 19 '.'A

TR UR N L B., 4 Bom:, a.tp 121
(82 Bom. "H. O ‘Rep.,- 11

- ® L L. R., 3 Bom,, 171

O LLE,4Bom,18. . :'t(»)sBomHCRep OCJ j

S West&B\ihler,P T
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" 1&W ex1sts regula.tmg the devolutxon of property amongst Hmdus

. or the nature of the estates that can be ta,ken in it. . The law to

“be apphed therefore, is the usage of the country in which the

* suit‘arose, - In the present instance the suit has arisen in the
Dlstrlct of Ahmednagar, and it is by the usage of that district
that the questlon of laW, which it presents must be determined; .

% is ‘usual fo dlSpOSG of cases of inheritance coming: before the
- Courts of this Presidency by reference to the Mitdkshara and the
Vya,vehara, Mayikha as the proximate authorities®, This does
* ot trench upon the sacred and mdlsputable character attributed
to the Vedas and to the various acknowledged Smritis, especially

- 291
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the one ascribed to Manu® ; but “when' the texts or their con- -
“structions-differ, usage settles the rule’ '—Bhdu Nandji Utpat V.

.. Sundrdbdi®.. Nay, “the reason- of the law has more ‘a.uthonty

" in judicial proceedings than the letter of express ordiné,nces’l.@. :

- On this rests-the doctrinal authority of the commentaries and text
books. - Such books embody, in many mstances the rules formed

- and enforced by custom, but custom even on Hindu- pnnc1ples '

" may and must have power without their 2id®, - - Custom. adopts
-the ancxent laW, modifies it, or rejects and supersedes i@, Itg
rélation to- the text books is mmﬂar - They do_not govern the

‘usage’ of the country, save by a reflex ‘process ; it is the usage

which ‘adopts them, and they are law only because of this adop-
~.tion ‘in-the sense and with the- limits. accordlng to which their
- rules ‘are- accepted " In the words of Sir E. Perry, Hirbdi v. -
',Sanabm("") even in the'case of “a. ‘law believed to be divine by .

any peeuhar caste, the true inquiry for a Court of Justice is how ,

_ far that 1aw has been recogmzed or ‘sanctioned, or adopted by -

the rulmg power;” * which he regarded as alone capable, of making
" a law, as it alone could” supply the requ1s1te sanetion, and which

“had formally recognized native usage”as law in the charters of

the late Supreme ‘Courts. = The Judicial Committee have ‘dwelt,

' in severa.l cases, on the relatlon between the law books and actual ’

o) W’est & Biihler, p. 9. o (4) 11 Bom. H. C. Rep ., ab p 266.

C @ \Vest&B\ilher, 41, 56 869 Bham " () Vyavahéra Mayﬁkha, Ch. I, sl

Nidndgjt Utpat - V. : Sundmbaz, 11.Bom. para. 13. S :
H, C. Rep., 264, e (6) VVest & thler, 2 159 550 867. :

® 11 Bom, H' C Rep 5 at p 267 S M Perrys Or, Cas 123
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usage. Thus they say in The Collector of Madura~. Mootoo Rama,:
Linga Sathu Pathy®: .“The duty, therefore, of a European;
Judge, who is to admmlster Hindu law, is not so much to inquire

KinNvaedv. whether a disputed doctrine is fairly deducible from the earliest

~-¢ Perhaps the most that can be said is, that the text of. the Mlté;k- .
: shara. is. not mconsxstent Wlth the cla,lm of the Wldow and allows -

expounders a.nd the lawyers of the Bombay school and ha;s been
A 80 sa,nctmned by usage. &nd demsmns as to_h ‘ve acq re

' a.uthontles, as to ascertain . whether it has been received: by ‘the

- particular school which governs the. dlstmct with whlch he. has\ v
~then to deal, and has there been. sanctioned by usage. ~ For, under_

) the Hindu system of law, clear proof of usage will outweigh thef’

: wntten text of the law ” See, too Bhyah Rdm Smgh v. Bhyah
Ugu'r Singh®, :

~ A stmkmg apphcatlon of these pnnmples is to be found.i
m the case of Lallovbhoy Y Bappoobhoy v. Odssibdi @, TIn thet-
case it was. a,cknowledged that the law. prevailing in Benga,l gnd

Southern Imha based .on the same onglnal sacred texts as: that.

- of Bomba,y, was opposed to_the right- cla.lmed by - the Wldow .
Nevertheless this Court, having arrived at the conclusion’. that 2"
different interpretation of the law had been a.ccepted in West
India, decided in_ favour of . the Wldows right.-. :The. rule- of
-sucgession; to which the Court gave effect, ¢ is but dimly enuncla,ted
“in those passages of Manu, Mitdkshara and Ma,yukha. which had
.%o:be relied on, but the Judges considered. that the mterpretatlo
" which_had been given to them in Westem Indla, ev1denced by
 decisions and the opinions of Shéstris, had ﬁxed and determmedf
_-the law for this part of India”®, The dec:slon was aﬁirmed by
the J ndlclal Committee, _Who assented to the conclusxon arriv
-at - upon cons1dera.t10n of the authontxes,’ « by the law of t,he:-‘;’
Mlté,kshara, ‘as interpreted: a,nd accepted , in Western Indla
~In-the course of. the. _]udgment Sie M. Smlth sa,ys .- 93

)12 M. 1. A, 897, a.tp 436
T 13M. L 4 373
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» of law And agam, “it is obv1ous that the. rlght of the W1dow 1886,
must- be mamly rested on the ground of posmve acceptance and = Bmicir- -
; usage,. p 237 _ATH;'BA‘I -

- KABNUJIRAY.

There can be no doubt then but tha.t not merely the receptlon o

‘ but the’ exact extent of the' receptlon, of any law book is governed
by usage.” “In Vmayek Anandmo V. Lakshmibdi®, Sausse, C.J.;
observes that Where the qucmtum of ‘estate ha,s ‘been cut down -
“to a life interést’ when the “inheritaxice descends upon ‘a female -
the restriction must be ascrlbed to the influence of usage, as it is
_not to be found in the early canons of mherltance In Devkuv-’
arbidd’s ‘case® this Court held that the w1dow of an intestate,
" childless, and: separated . brother -takes the. “moveable- ' property |
absolutely, and the immoveable .for life: only, with remainder’ to
“the Heirs of’ th& intestate.”. That decision was very much based-
e ‘upon the’ principle of allowing the law. of usage to control. the.
- letter. of that portion' of the written- la.w ‘which was in favour of -
- the- w1dow - There are, in fact, one or two Smriti passages, o
. ‘& rather. forced 'interpretation of “which - some Hindu lawyers®
have founded & restriction of ‘the whole’ estate given to a widow
by V1Jnénesvara, as shown in’the judgment just quoted. : “The
adoptlon of their viéws in the' customary law.must be. regarded .
Jas a hm1t1ng constructmn of the. Mltakshara, by usage

The relatlve posﬁuon of the M1taksha,ra, and the Vyav&hara.
Mayukha a8 Well as of the other works accepted as authorities
“in the Bombay Pre51dency, is dlscussed in several decided cases-l
Wthh are collected in West and Buhler s H_lndu Law, (3rd ed) pp..
9,10.- The pre-emmence of the Mltékshara is generally adm1tted
but 1ts doctrmes have in several msta,nces been set aside in favour ’
of those put forward in the Vyavahara Mayukha and such books
-as the Samskara Kaustubha, -are frequently quoted by the shas- :
tris on ’he sub_]ects to Whlch they relate“” The value of the'
shs ’mlons, as ev1dence of the hvmcr law, has been: recog— :
K mzed by the Privy Councll in several cases Thus in The Collector

(1)1 om, M Rep atp 121, (2)1Bom H,o Rep, 130 -}.j_
: 1) W'est&Buhler, 306, .. -

Maclum Y. Mootoo Rdmdlingd, 12 M. I A 438 West &

Buhler,9 862 ,.Huebut Raoy ('onndmv, 2Borr R a.t PP, 104 105,
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of Madurav. Mootoo Rama(™» tﬁey say: “ The opinion of ej'pehdft‘;
which is found to be in conflict with the translated works .of |

- authority, may reasonably be rejected, but those which are con-

sistent with such works should be accepted as evidence tha.t__the
doctrine which they embody has not become obsolete; buﬁ is still
received as part of the customary law of the country ........ In
Lalloobhoy v. Cdssibdi®, the Judicial Committee - rely on the
general effect of the replies of the shdstris collected -in - “West
and Biihler’s Hindu Law as estabhshmg a nght of a WldOW to»
inherit as a gotraja-sapinda peculiar to Bombay., e

If we now look to the replies of the shéstris in the Ahmed—"
nagar Zilla, and especially to those: relatmg to the dzmghters

- right of inheritance, in the collection lately referred to, we ﬁndb

that the references to the Vyava,hﬂra. Mayukha arg quxte a,s'-ff
frequent as those to the Mitédkshara. - The same appears Wlth g

- respect to the neighbouring zllds of Poona. and Khéndesh.: In‘;v"

two cases®, the Ahmednagar shastn _quotes’ - the. Vya,vaha,ra.i”:=
Maytikha alone for his response in’ favour of a sister., Asthe
doctrine of the Vyavahéra Mayukha, on. thxs pomt is- pecuhar 5

- the reference shows that the work c1ted was supposed to be of :

-»a,uthomty, if not of. special a,uthorlty, in the zilla in. questlon

- ", At page 469, the shéstri of the Sadar Court rehes -on -the "~

Vyavahéra Maytkha and the Nlrnaya,smdhu for a response m_;’;
favour of a ‘half-sister, Tut it does not appear in what zilla the: -
question had arisen. On the Whole, Colebrookes oplmon(” 1sjr

~ borne out that “in the West of India, ‘and partlcularly amongstt’j

the Maréthds, the greatest authority after the Mit#kshara is<

~ Nilakantha, “author of the Vyavahara, Mayukha and" of other.{;

s 'treatlses bearing a sumlar title 7@,

The specm,l and almost paramount authomty Whlch the Vyava,-‘[;

- hara Mayfikha has ga.med in Gujardt and in the 01ty of Bombay
... is not recognized in other parts of this Premdenoy Yet it must .

'vff“'.'not be supposed that the Vya\ ahé,ra, Ma,yukha, present . a.‘de-

velopmenb of the Hindu law connected in any pecullai' Way
o ‘Wwith the religious or soclal system of the: GuJarédns Before the -

(1)12\EIA at p. 436 .

V ) West & Buhler, 468
(2) L R 7 I A 212

S (4)181:1' H L 318
(5) West & Buhler, p 19
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: Marétha conquest of GuJarét in the mlddle of the last century

i had long been under Mahomedan rule.  The: customary law
of the Hmdus had almost dwindled away 1nto mere rude caste

° usages,"and the, Brahmmlcal influence had almost perished. The

Vya.vahéra Mayukha was one of the latest products of the
Marstha school,. and had ga,med the -eminent position which it
has retalned in the Deccan The Mar4tha Bréhmins, following

< the Marédtha chiefs into the newly conquered country, naturally
took their law books, Wlth them. And of these, the Vyavahdra
L M&yukha. was the most comprehensive and characteristic. In

- Gujardt it had v1rtually no rival ; and, as ‘a Hindu pohty was
revived there, it took & place an&logous to that of the Roman

law. in medlaeval Europe(‘) with the Maratha Bréhmins as _its

. ;.exposm)rs. Hence arose the somewhat strange consequence that

. the Maratha. doctrmes of the Maytkha gained a more undivided

sway over Qujardt than amongst the Mardthds themselves, who.

had men of wide learmng and. copious sources of information at
hand. " Both i in Gujarét and in the Marétha country the doc-
* trines of the Vya,va,hé,ra. Mayukha, and the Mit4kshara are largely

' tempered by caste custom, especially amongst the Jower orders,

- 88 may be learned from the collections of Steele and Borradaﬂe
- »the latter now m course of pubhcatlon by Sir Munguldas Nathu-

- bhoy

N (2 follows; from’ what has been said, that Wlthout in any Way :
L assa,ﬂmg the. pos1t10n of the Mltékshara as the pmnclpal autho-‘

' rity. in. the Martha. country, we may - properly construe it in
Ldoubtful cases by the light of the. Vyavahéra Mayukha "The

usage of the country. ha,s adopted the latter “as well as the former,
. (Bhugwandeen Do obey v. Myna Bii®), and if it sheds an additional
»lra,y of hght on any point which the Mitdkshara has left obscure,

We may, thankfully avail ourselves of the aid it affords us. This
is preelsely the course ta,kenm Vmayek Asandréov. Takshmibdi® ,
‘and adopte"d in appeal, by the Judicial Committee. Without con-
' t"overtmg the . constructlon placed on the Mitgkshara, in Bengal
for- the - purposes’ of that provmce their Lordships allowed a
;dlﬁ'erent construct' j

. @) Sav. Gescmchte de i
Ch, XXVIss, ®ooo. i@ 2

S @UMIL A, 487,
- :(®1'Bom. H. C, Rep., 118,

to preva,ﬂ in Bombay, supported as 1{3 was.

1886,
Buderr- -
-mmu v

KAH;:UJIRAY. '
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by o rule of the Mayikha strongly favouring: the smter WhOSe-f?i
rights were in question, though on a ground different from the
- particular- interpretation given by other commentaries to <the:'.:_;
Mitdkshara and the Smriti passage cited by it; which- mterprea‘v’
tation the Vyavahara Maydkha rejects® . :

~In the ‘case just referred to, the Judicial Commlttee say that 3

“as against ‘male cousins, “the sisters are the heirs of the brother.:

The consequence is that * * % the-entire interest in the pro-’
perty * * * must be viewed as vested in the widow: and heri':
daughters, (i. e., the deceased’s sisters), or’some or one of them °
and that, therefore, the appellants here, the sons of- the brother
of the testator, ‘(cousins of his deceased son, the proposztus) are
suing in a matter in which they ‘have not shown the - shghtest._.

 interest, nor with which they have any concern "® .- - The question...

~ raised by ‘the pleadings was: “In whom is the absolute- mteres’o.:'
- in the property now vested® ?” Sausse, C. J., determmed that “;f_

if the mother took less than the- absolute interest, the smters ‘ab

any rate, took absolutely, i.e.,;  without any ulterior right of- otherg;

persons to be satisfied out of the property. . He contrasts the’ abso-

. lute with' the life estate ; the Judicial Comm;ttee gnvaﬁimm_x}‘ghls-
" judgment adopt (for Bombay) his reasoning, and thus arrive-at the
- conclision that the male cousins have not- “the slightest interest” i
i the estate. . But the reasoning, by which the sisters are glvenf

" an: absolute- estate, is that their:right is like: that of - daughters

-« But, the daughters ok eox taket -absolutely; and: g0, there—}

o fore, do’ the sisters.” In declaring, then, that the cousing’ had noéf

mterest at all; the J ud1clal Committee, equally: with the Supreme;

~ Court; dec1ded that the sisters, and  a fortiori:the daughters

“_take a complete estate by mhentance The'. quantum of the:

= esta,te ‘of the sisters is measured in mno other Way than_b
"‘ence to that of the daughters. -

We. thus’ have it, on the authonty of the Judlcml Commli;l:ee«i

: - itself, that, in Bombay, if ‘not in other: provmces of India; s

- female may- take by: 1nher1tance from a- ‘male " an - absolute a8’
. opposed to- a life estate, and -one excludmg any mterest of the’
next ‘heirs, as such of the proposotus This is 1mportant with

- ® 1 Bom, H.C. Rep 128, - (2)1Bom "H. C. Rep.; 129
(3)1 Bom H 0 Rep , 121
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referenee to the dwtum in- Mutta Vadu Gauad]m. Teuu
Dor asznga Tetar(" JIt-is true that,in all the cases .there -ve-
" lied .on,: 4

 interest, and: that,. on her . death _the property - devolved on' the
- heir of the last male owner;”. but two of those cases - were in-
stances of. a. deows succession, and all three were from parts .

- of _India-remoté -from Bombay.- In one. of them, Bhagvdndeen

it ;was .held that -the - woman. took-only a restricted =

. 207

- -1886,
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Kiunugirdy, .

- Doobey’ v Mynd - Bdi®, ‘the ~widow’s absolute right ‘to move-

- able pmperty,ymh_em’aed from her husband. was denied, a right

~which has never .been seriously . questioned in Bombay®. -In
“the' third -case, Cholay Lal.v. Chunnoo Lat®, which alone was '
-that, of a daughter’s inheritance, their Lordships say: “No deci-

»sion"of'this tribunal has been referred to with regard- to the

--estate: taken by a- daughter inheriting from her father "®..- Pro-
.f‘_bably, ‘there-was none ‘that. could be referred to directly on -the -

_point ;» and. then the only judgment bearing on the. subject. was

. the -ohe 'ah'eady considered, ‘which ‘decided in favour of the .

~daughters taking an_“absolute,” not a “restricted,” estate; but
: nob’ e;;‘pressly,._on]y.by implication and‘only for - Bombay,.on 8

_ construction of -the. law *prbnounced peculiar to this- Presidency.
- *Nosdoubt,” -their - Lordships: say,: “in- the Courts of: Bombay

- there; have. heen rulings @ and- dicte in-favour of the view thatf’

f”»she takes the. -entire pwperty . These rulings, having been so
_far: confirmed, ; as wei ha,ve seen,. by - the Judicial Comm1ttee’.

“itself, cannot:: be ‘deemed: to: have ‘been overruled by a- - decision -

Con a}case ﬁ'om another provinee . subject admlttedly to . a law:
~ or_a construction :of the Jaw’ dlﬁ'erent from that by w}uch such‘ ‘

’ vquestlons‘are governed in Bombay

, The ge ez&l compm a,tne l%nmrr of the Hmdu Jaw of Bombay.
- 'jm favour of w omens ﬁropuebary capamty ha.s been recogmzed )

'},ln Lalloobho 5y v Casszba@, ‘and in’ several other cases o, Thef"_

) ‘See;’ for example, Gangdrcim i

T Wesh & Bihler, 123, 2053 ngQ
oS FA RCp,.oQ O C E A
" ® mid.p. 3 :
R Ry A

Baha., ‘Printed’ Judgments fm 1846,..

‘ }'angmn, v. Lakshman, 8 Bom H. C, '
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restrictions on the W1dow s full ownershlp of what she 1nher1ts
from her husband, cannot now be questioned®; but, so ‘fai- &s-’f

'Bombay is concerned; they have been imposed agamst ‘the .

general opinion of the Native lawyers.- In Deo. Bdee v Wan'

~ Bdi® the shéstris of the Appeal Court declared that a- w1dow‘:

was entitled to the _whole estate of a - testator as agamst his )

“will in favour of his brother. They -add that the “widow has'j

full right- and power over her late husband’s -property” @."

' This is plainly not a restricted estate. - The succession to ‘what.

remains after the widow’s death is given, by the same’ 'shég=

tris, to the two daughters in equal shares. . In- Kupooi':', Bhu--

wani v. Sevukram® , the right of a widow to give away the .
prbperty was upheld as against the husband’s nephewg(si‘stér:’s:
son), though it was said she could not- thus have disinherited
her own son or other near heir®," In Chooneeldl -v. Jussoo: Mull.

" Deveedds®, this interest of an heir was held to extend: 'to the_';
~‘widow of the nephew of ‘a deceased. ‘husband. * In Moid/wwmao ;

" ¥. Yuswuda Bdee®™, the Sadar shéstris say. that aWIdOW on: herf@}

~ husband’s death, sonless, takes the. whole estate; ‘and the only.”
* restriction they allow on her free disposal of ‘it is. that arlsmgl'

property IS intended to lmpart that formahty to the transa,c'{

. (2 1 Borr., 29. "7 8 Bom. H.- C Rep., *265 3" West &
(8 Ibid., p. 34, Compare Jaggannatha ~~Biihler, 304, - -
“in Colebrooke’s Digest, Bk’ v, Tit. * (6 1Borr., 61,

- from the familiar text of the Mitakshara®, which pro}ublts ;
~.the alienation of the immoveable property to the detriment of :
* the family, and which applies equally -to' a male’ pater famszs
- Similarly, in the case of Doe v. Gtmpat(") one in’ which “the" par-’
“ties evidently were Mardthés, the Sadar shastri’ says:" & Though;

the deed of gift ‘has been* executed ‘without - the ‘consent”

" of the sons: of A" B’s brother, this -is not sufficient . to: mvafj

lidate it, because the injunction of the law . to take the : con-ff
sent ‘of the kindred in- the case of giving aWay lmmoveable}

B ¢)] \Vest & Biihler, 98, 782 L ® See V;zarangam v. LaLskman g

399, Comm., where-he B®ays that = (D2 Borr., 460, atp 468.; : -
the restriction “on alienation by .a wi- " - (8) Ch. I, E Jiip. 27, AR ‘1o - thé s

~ dow isonly a moral one, though else- caste customs m the Deccan ‘see Stecle

where he regards it. as strlctly leg&l. L C., 236,373 ; \Vest&Buh]er, 783 (n)‘
@ ) Borr., 448, . @ Perry’s Or. Cagl, 133, 136, "
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tlons Whlch Wlll leave no. doubt ‘as to whether the persons,_

.concerned in it ‘belong to .a divided or und1v1ded family ; when

';kmdred are separate in interest, gifts; &e., made without their *

consent,.” are valld acco1d1ng to Mltékshara ancl other works on
Jaw@®.. : : ‘

* The opinions of the \Iatlve lawyers Just referred to; must, of

course; be : regarded ‘as overruled® so far .as the estate of a

“widow ‘is concerned(3) But they are pertinent to the present
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_dlscussmn as’ showmg the - tendency -of local interpretation,” on' -

this side of India, to assign to a female taking by inheritance as
full ‘and- complete an estate as to a ma}le(f). - The stride from
Myndbir's. case® to the inferences deduced from it is longer and

more difficult when' that case itself rests on a construction of the

law hardly admitted in the Bombay Presidency, and opposed to
the sense in which the Mltéksha,ra has been understood : by the
ch1ef rival commentarles(‘” L

The estate taken - by a mother in succession to her son has
been a,smmllated to that’ taken’ by a widow in succession to her
‘husband®, ‘contrary to the ‘express-rule on the subJect given
by the Smrm Chandrlka(s) and other author1t1es<9> In the

(1) Iu Mussamat TlLaLoor Dﬂylzee v. Raz Baluk Ram, 11 M L A a.tp 150 the
'shastrl consulted by the Sadar Court of the North-West Provinces thought that,

~where a separation had “taken place, the share of the patrimony taken by a co- -

- parcener retained its character as family estate, and could not even after a descent
be elienedbby the widow of a late owner, but that the lands acquired by her
husband were- at the vndows free dlsposal ~-Hee West & Buhler, 196 731,
783, 715, 717.} o 2 ~

(2 West & Buhler, 90, 98, 10...

. (® The Vivada Chmtamam, page 261," sa,ys that the prmc]pal text admlts .

of two interpretations, one being in favour of the widow’s complete estate, -

(® See Mitékshara, I,.1- -,II 1-39; 11, X1, 2, 3,30 ; I v,z . .
T8 11 M. L A,; 487, A

(6 West & Buhler, 272 Dr. Jolly E Tégore Lectures, 1883, Pp- 248 58,

L West & Biihler, 449, 451, 4653 P. Bachirdji v. V. Verkatappadi, 2 Mad.
"H. C.Rep.; 482 ; Narsappa Lingappa: V. Sikhdrdm Krishna, 6 Bom. H. C. Rep ey

215 3 Punchanund Ojhab’ ¥, Lalshan Misser, 3Calc ‘W. R., 140. cee

. (® Ch.XI, s iii, pa.8, - .
_® See West & Bithler, 328, 465 Jagannatha, (Cole ng Bk v, T 422) shows
_that it is & rule peculiar to Jimuta -and his followers of the Bengal school. - The

Vivida Chintémani, pp: 262; 263, says that a womsn gannot dispose of -immove~ -

able propcrby mhcrlted by her as a \v1dow or a mother. I



300
1888,

.Buiouir.
THIBAL

v,
Kiunuiriv,

THE INDIAN LAW REPORTS. . [VOL/Xi

one case, as in the other, the power of disposition has béen'ﬁdxifS‘;
rowly restricted, and, on the death of the female proprietress,

. her heir for this particular purpose has been identified withthe

heir of the last male owner®,. In the case of the succession

~ of a widow as the next gofraja sapinda after her own ‘decefised

husband, a similar limitation has been1enforced—‘—B1:aavna1ig‘aéda :
v. Rudrapgavda® . The females taking by inheritance in' these

“cases, however, are, at any rate, widows—The Collector of Masuli-

patam v. Cavaly Vencata Narainapah®, Dhondo Rdmchandra

- v. Balkrishna Govind® ; and Katyayana's text may be extend-

ed to them by an a.nalogy somewhat less strained than in the
cases of daughters or sisters.. The principal commentators:.on.
the Mitdkshara, it is true, make the paternal grandmother in-
hentmg from her grandson take the estate as stridhan®; but

- that is only a single application of & principle rejected by the.

Courts. From the mass of decisions, Sir. M. Westropp deduced

. -the general rule that all widows, inheriting . in:- thel_ra;falbl}‘ﬂy
- of marriage, take only durante viduitate—Tuljdrdm Mordrji v:
-~ Mathurddds Bhagvindds®. The logieal eogeney of:the leamed
" Judge’s argument cannot be denied, though it leads to.a conclu-

- - sion unrecogmzed by the Natlve gunsts of the Western sehool,. -

) Stﬂl the doctnne of the WldOWS mherltance of “th ;
, c,state, which yet- descends on her death to a lme of heirs. ot

; her own, but her husband’s,. is qmte anomalous ‘and. is, recog-;,'
.. nized as anomalous by the Hmdu lawyels even by those who Jomv
. .in maintaining Jimuta’s doctnne T];ms the. Vlranntroda,yaﬁ"),
... admits the difficulty of a suecession of the husbands helrs after3
. ‘the estate has vested in the widow, Mltramlsra overcomes 1t‘,

¢ by saying- that “ the heirs,”- who .areto. take under: Katya,yana.s

o text®), can mean no ‘other than the husband’s “heéirs; ‘bécause’ the
general helrs to a Womans property had been already prov1ded
a;{,f,;,fecr by, a _previous text of the, same. Smrltl Mltrﬁmlsra may:

L @ BM.L A, 52,
© ®LL.R, 8 Bom., 190,

|+ seem to draW 2 Very la,rge mductmn from the supposed ii‘tpro-—

(1) W’est & Buhler 464 460
@O L R, 4Bom 181
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,babxhty of taubology M in the. Smmtl but, ab any rate, he does
not carry. 1t further than to. the case of the widow. As to other

the doctrme of: ‘& reversion to the helrs of the father, or other

last male owner, as mvolvmg a complete subversmn of princi- .
ple. -J. aga,nnétha, though a Bengal lawyer, is of much the same-

0p1mon<2)

“Theé: toxt of Katyayana(3) on" which the- restrictions on- the
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jindOWS estate have been “founded ¥, applies ‘primarily; as'is

obvious, .only to a “husband’s gxfts—-Damodao' Madhowji v.
farmcinandas Jivandds @, whence it has necessarily been ex-
‘tended t0 bequests ®.” A strong objection to its application’ to
an ‘estate taken by’ succession to the husband arises, according
‘to the Hlndu system ‘of interpretation, from the injunction’ in
‘the first ‘branch of it having no sense in such a case. - A woman

“Ganmot - ‘preserve, during her husband’s life, what she does not -

‘get until after his death ; and duplicity of meaning in one con:

nected precept i5° to be a,v01ded "The objection is discussed by .

fJagannatha‘” ‘who'‘coneludes - by deducing’ the restrictions on

‘an ‘estate inherited @ fortior: from one given.: He admits that

‘this: dées mot apply to any other inheritance ®. ' But a gift to s

,wxfe has, in many cases, been pronounced to confer an absolute -
"An early one ‘may ‘be found in Kishen Gomndv Ladlee

] estate

éMokunq Tbakoar“’), 8 recent one (of bequest) in Mussamut
)Kellanukooer V.. Luchmt Pen shud(m) At Allaha,bad a.nd in

’esta,te ha,s been recogmzed—-Seﬂz Mulchand Badkarsha v. Bdi

Gz D Col . Dig.; Bk V Tlt. 402 Comm s (7) Cole ng, Bk V T:t 402
rDéya -Bhiga, Ch. X1, 5. §,58, . «ini o .Comm. § W. & B., 820. . .
'@ Viram,, Ch, III, Pt I 8. 4'; do, > ® Ibid., Tit. 399, Comm nor to a

val[ pwha (u’l Where the mtentlon Wa.s clear a.nd Colebrooke sald

Pt II do. Ch. V, Pt. 11,s. 7 West & donatlon by a maternal grandfather, :
vy 332

; I Sheo, 2 Borr., 548, S
® Cole. D1g, B v, Tit. “475, 477, T (®) 2 Cale. 8. D. Adaw Rep, 309.
aVlvé,da. Chintémani,. pp 262, 263. e (10) 24 Cale. W,.R., 395.-- :
. ) West-& Biibler, 305, -« -
8L L Ry T Bomyy 185, 277 - s Buhler, 806. ST
(6) Wesb&Buhler, 190 217, 293,, B

2 5 Cole D!g,Bk.V T't 420, Kaseerdm Knpdrdm V. Ick}ui and .

an LL R, 7Bom 491 \’Vest &
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taken by a daughter by inheritance.

" the Smriti Chandriks indeed®.there can be no heritage, pro

" taken to censure the.- Mitékshara’s  notion -that What a WldOW"
takes from her . husband is hemta(re :
" nénesvara was understood by one of his chief ‘opponentsas 0"

“in a partition @9, without the rights adhering to them which-
~belong to “ daya,” as property the object . of concurrent rlghts. <
~-The Mlta,kshara(“) is so .much simpler or more comprehensw’ -
inits view that ib regards heritage or « daya as mcludmg all

THE INDIAN LAW REPORTS. [voL XT. -

thata.husband in Madras could g1ve his wife: land as stmdhan (1> <
The-mere gift, in general terms, to a widow .will not, in Bengal;
confer more than the widow’s: ordinary estate—Puncloo: Mony--
Dossee v. Troylucko Mohiney. Dossee™®-, but it may be: enlarged -
to a complete estate® . - As the - restrictions on -the 'estate
taken by a-gift apply, in terms, only to a wife, they cannot;’ -
except by a forced construction, be applied. to daughters; the:
completeness of whose estate is-indeed expressly declared in the® -
same context® . Neither should they, therefore, to the “estate. -
The restrictions them- .
selves and the special descent evolved from them being unrecog- B
nised in the Mitdkshara, thé Bombay shdstris naturally: treated -
the daughter’s acquisitions from her father as stridhan®. . In:.
the Vyavahira Maytkha they are ranked as str wdhan and dis-
tinguished from the gifts obtained from a husband © .
The intimate relation between . 1nher1ta,nce and parmtmn s
der the Hindu law has often been observed @, ~ According to

perly. so called, except of what is partible; whence ‘occasion s

Th1s shows-- hOW

the contents of “stridkan”®, The Smriti: Chandrika, howevef
assigns to a- mother and to a sister portions, though not shares ™.

@ 2 Str. H. L 19 but see Wesb&

~ Biihler, 402. -

@LLR, 10 Ca]c 342
(3 L L. R.; 10 Cale., 342, oy and Brij

~A,;:Indar‘ ‘Bahddur Singh v.. Rdnee Jdnki
Koery. Lu Ry 5 T, Ay, L :

- @0ole. Dig., Bk. V, 'm' 45 Prn.
kishen Sing v. Mussummout Bhagwutee ; - -
1 Cale. 8. D; Adaw Rep 33 2Macn sy;

C H L, 45 West&Buhler, 311,

® Juggunath Rughoonatipdds

" Sheo Shunkur Jussoomul -1 Borr,, 102 .

p. 150;
'Dlg BL. V,Ch I, 8§ ark. 1./

Ambawow v. Rutton Kmstm “Pr. and :
: .Bella,, Bom, Sel. Rep. (ed of:'1862),
. West' & Biihler, 219 Cole

- (® Vyavahéra Mayﬁkha., Ch,” IV, *
8. X, pa. §, 9. .
() West & Buhler 307 (b), 600
. (8 Ch, v, pa. 10. =

Cay Wost & Bx;mer, 753*‘,;.’_,



© VOL.XL] . BOMBAY SERIES.
- property acqmred through relation to an ‘owner, , and in Ch. 2
-8. 11; para. 1; uses -the word “partition” to ‘indicate generally

‘all thathas been said on the subject of inheritance as well as
division of property. - On the inheritance to a woman’s property,

Cit speaks in the same. way as a “partition” or dlstmbutlon

* the succession is ‘conceived only asakind. of dlstmbutxon.amongst

the- daughters; if there be daughters to benefit by it (para. 12)3

“and all they:take either by inheritange or partition, is viewed as

" striction on the estate taken by a wife, a mother, or a sister in
the share assigned to her in a partition ®. - As to the succession

" after her death, it directs that her sons and other heirs in order

are to take it @, Thus the Mitdkshara’s notion of an unfettered
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" stridhan: .- The Viramitrodaya assigns shares in a' partition to -
daughters . The Vyavahéra May{kha lays no particular re-:

right - attending the ‘woman’s ownership is, as to property thus -
* acquired @, very strongly supported. The Ddya Bhéga of Jimuta

- “Vahéna - treats the allotments given to mothers and daughters as-

finally parted with as portions of the family estate ®, though not '

_as taken by way of inheritance.. This latter view of the women’s
 rights, says Raghunandana, is taken by the Mitdkshara, but re-
- jected by the Ddya Bhiga ®.~ As the Mitdkshara expressly pro-

© vides @ for the succession of a woman’s own heirs to the share

- —taken by her'in a partltlon the 1nc1denta1 statement of this Tule

" is consistent with a similar intention as to inherited property, and -
‘with no other., - Apa,rarka s0 often quoted by Colebrooke, repeats

" that the share taken by a female In a partition is stridhan®.

~and under - ‘her own sole control. .Even in Bengal, Jaganné,tha,; '
-says®. ‘that. the share given to a- wife, mother, &c., is her se- .

- parate estate; and the pandits of the Supreme Court@® de-

clared that" what a widow took in a partition was her stridhan.

. Colebrooke held this view @, as shOWn by his replies to Sir T.
' Stmnge'»f '

)] Wést'&'Bﬁhlér, 303,. : -
" - (® West & Biihler, 777, 781(a),782(d). .+ @ Ch. L a-vi, p. 2 - ¢ :
.. (®. Vya, May., Ch. IV, 5. x, pa. '26. 7 (8)- 'West & Biihler, 780(c). © -
*‘(4) West & Bithler, 298, 303. - . (9 West & Biihler, 304,307, - °
- () Déya Bhaga, 111, 11,32, 37 ses - - (10) West & Bithler, 304{c). -~ =
“West & Buhler, 781 {ak* et (1D West & Biibler, 310.

: -i‘ﬁ) West & Biihler, 78(a), ndte. L

In recent tlmes no doubt the share taken by a.mother A
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L wulow by: -inheritance - becomes more, conspicuous - wher
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in'a partltlon has, in Bengal ‘been: pronounced nob 60 be. stmdban ,

= Jugomohun Haldar v.' “Barodamoyee Dossee ¥, but this'is an.
- artificial development of an- arbitrary“mle ‘which' the < Bengal -

shé,sbns themselves would not adm1t<2)
The a.nomalous na.ture of the 1estrlcted estate allowed to a
1t 1 is

=y

~ contrasted with these parallel cases, as it ought a,pparently to
" be. governed . by the .same principles®. .. To make an_excep-
" tional case the foundation of a general principle, is opposed. to all

. sound, rules of legal . construction and. development®, but this is
“exactly the process adopted by Jimuta Vah4na and the. lawyers.

* of the Bengal school®, , As the heirs of the husband . take: after
" the widow, so, a fortwn it is said, must the heirs of.the. fa,therf

take after.a’daughter. The. Word “wife” is used with a general

1import, applicable to all cases. of female successmn(“) 5.On, this.
- Jagannatha ohserves. tha,b the mference draym, by Ji 1muta, is qurte}

- unfounded ; and, in the partlcular case of & daughter succeedmg to.
" her father, he says that, on her death, her heirs, not his, must" take

- the property,except where Jimuta’ s personal a,uthonty i’ a,ecepted

‘;_:at by Westa‘opp, G.J; and Nénsbhéi. Haridds, J;.in Ga,ngam‘
“v."Bdllia®... :They. say that~ property™ mhemted by & worhan
from her father is her stridhan heritable by her helrs notﬁby
< his™®." How the doctrine of the Diya thiga, came to be apphed_ to
‘ the cases of daughters and mothers’ under the laW of Mlthﬂ an(i
! of Benares, is shown by Dr BannerJee in “the Tagore Lectures of

o (1:1 LR, 3Calc,149 co ManLuvarbdz,I LiR.,2Bom

2Morl Dig..ab p: 217 ; see ‘Cole. Dig,, 30, 31.

qs iy pa. 1, 39, s xi, pa. 1—4.
V. : (5):_Aided in- their case by :the. doe- - (9 Navalr i Atmidrdm

city of women ; Latlubhdi Bdpubkdi v. "09 W’ust & Buhlcr, 3.3v

“as supreme®. - In another place he puts it-as unquestlonable(e):
“that a daughter may. dispose, as she pleases, of property inhérited.
“from her: father.. These ‘conclusions:agree with- those’ aruved5

? .

at p. 43

% (2) West & Bithler, 304 (c); 150 @; - ©® Déythéga,KI,"I,'SG 655 XTI, 11;

Bk, I, Ch, IV, T, 28, Comm, ;. : . K West&Buhléx 332,
(& Mib., Ch. T, i pa. 1-—6;‘ Ch. II MOR Cole Dlg- Bkvv g

’ - .Comm W

16 o West&BuhIer, 327

¢4 . Dig. L. 17, 141 ;.8av.- Syst,

trine of the gencral heritable incapa- shor Shivndrd) Jan, LBom: H G Rep.
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When a. course of declsmns was: entered
on which applied the distinctive principles of the. Bengal school

~ to the interpretation of the . Mitdkshara, it led inevitably to the’
~ conclusions formulated in the cases. of Ohotay Lal v. Chunnoo. KAENUIRAY,
- Lal® and”Mutte Vadu -Ganadha Tevar-v. Dorasinga Tevar @, '

But these conclusions arée-'not contamed in the “text - of the

Mltél<shara. itself, which significantly omits even the text of -

Katydyana®; limiting, ot supposed to limit, the widow's estate®

- and the ‘authorities received as‘explanatory of the Mitskshara

‘or concurrent with it in Bombay deal in such ‘a way with the

succession of ‘daughters® and sisters™ that the Mitdkshara must |

be understood to.have been accepted as law here on quite a

. differenit construction of it from that which has'prevailed in the

other” provmces - As to Madras, the authority there of the Smriti

Chendrika and the Médhaviya, which rejectthe fundamental
riotion of the Mitdkshara as to women’s rights, prevent any iden-
: tlty between its hW and that of Bombay(s) ' f‘ S A '

If 1t could be shown that the customary law in thls 1nstance

‘rested on'a palpable error, on a demonstrable misreading, for .

example, of the text of the accepted authority, then, no doubt, it -

- might be’ sald that the popular consciousness, which had accepted
its’ convxctlon of the law from a corrupt text, would much more:
“accede. to the corrected rule®.
» mlsconceptlon has ever been pomted out w1th regard to the

But, in fact, "no such error or -

TR

(1) See a.lso Mussumamut Byja Dzbeh

v, Mussummant Unpoorna Dibeh, 1 Cale..

8. D. Adaw; Rep., 162; Gunga Mya v,
Kishen Kishore, 3 Ibid.; 1283 Nufur Mitur

.. V.« Ram Koomar Chuttoorjya, 4 Ibid:, 310 ;.
Mussummaut Gyan - Koowur v. Dookhurn
Singh, 4 1bid., 330 ; Sheoburt Sing v, Musst, -~
’ Ghosa and - Skeo Selm Singh v. -Musst,
;. Omed Koonﬁw, 6 Ibid.; 301 ; West &

Bithler, 330 {c) ; Mussummant Ramdanv.
Beliree Lall, 1-N. W,-P. H.C. Rep., 114,
® L Ry, 6 L'A;5; 31, 32.
“(® L. Ri, 81.-A,,-99, 109.

- ® Seo Cole. Dig:, Bk, D, Tit. 475
- 477 West&Bh_h],er, 305 7T c il el

B 1467-—7

® Dzimodar Madhou;z v, Parmanu -

andds Jwandds, LLR,7 Bom., 166

Comp: Bhagvdndeen Doobey v, Myna

Bzii, 11 M. L A.atp. 511, ~s~.; S
'(6) West & Bithler, 105, .

D Ibid., 116.

(8) West & Buhler, 330 Mulu Vadu

‘Ganadha Tevar v. Dorasinga Tevar, I,
T. R., 3 Mad.,, 310,.313, 333 ; Bhagvdn‘
-deen Doobey v. M_/na Baz, 11 M., I A.,

atp 509, . . -
(9) See Puchta G‘;ewohnhextsrecht B

 »I, P. 99 ; Bav. Syst I % 253 Dlg. le
I, th I, L. 39,
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dommon aceeptation of the Mltakshara as it bears on the estate’ of aif
daughterand the succession to that estate after. her death.: I
Ch. I1, 5. 2 of that work, the daughter is declared heir to a'man-
in default of his widow on account of her analogy o &' son aginsist<
ed on by Brihaspati.- But, further, the unmarried. daughter is given-
apreference over themarried one. This cannot -arise from: any
supposition of greater spiritual benefit to: be derived from the
former, as she may possibly not be married so as to-produce a

. legitimate son atall. The truth'is; that the succession® of da.ughters' ;
© to their father having been admitted aba comparatively advanced
- stage in the development of the Hindu law, their rights had to be

supported by. rather strained analogies:and . forced apphcaiglons,of

* texts®, Thus the text of Gautama, the object of which was :pldi@ljf'
- to save daughters from destitution-under a system. whichexcluded
" them wholly from heirship tothe paternal estate, by securing at least.

their mother’s property for them, islaid hold. of by Vijnédnesvara to

 determine their relative rights. of suceession to their father(2) ] The

| . analogy. that he sets up, implies both that the mother’s estate “taken

by the daughters, may be of a nature elmﬂar to that of the fa,ther,gf
" and that they take each estate with the' same- -rights®.: But ad tk E

. -daughters are thus made to succeed: to the pa,ternal estate s

. the" ‘analogy of ‘sons, and yet with- the. 'same. ‘relations! “inter
-as'if they had taken the property from " their mother, ‘ho ¥
~““reconcileable with such a system’that they  hold but Theré fe‘:;'
" interests interpolated in the regular line. of ‘male:succession 7 “The
: Benga.l lawyers escape from the- d1ﬂiculty by ‘boldly declarmg $

: thab stmdkan is not stridhan When it has been. onge inherited®,:
“ 7' ,and thus cuttmg down the daughter’s estate even inher mothers:-

- -property, to a life interest, but no one hxtherto has pretended to'
- ﬁnd stch & doctrme in the Mltéksham

fNana)z Utpat v. Sundrdbae, 11 Bom, - ¢ 9trzdhan e
H. C.Rép., 249, 273, </ o

v ) Mit., Ch, II, s. i, pa 4
7 (® "Where Yéjnavalkya (II 117) p-6; StokesH L B 489‘ 493 comp
speaks of a “mother’s property ” gene Ml’c Ch I 8/ x, pa 2 ; 0

On the contra,ry, in Ch. II s 11 of the Work Vl‘]nénesvara.r
‘a.fter demonstratmg, accordmg to h1s method that ‘stridhdn’ has:

Y West & Buhler, 95, 105 Bhdu rally, Vx]naneqvar

. @ Maen, HL L, Dﬁya .
"UKy, Sanga,, Chy II ES u, pa 12 -t m, .
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‘:not any techmcal ‘SeNSe; but mcludes property that & woian B
may-acquires by any.of the .usual :modes; as. by partition ‘or.

" .ipheritance; in’ the: ways a,lready deseribed - by -him®,. proceeds
" to deal:with the - ‘successionto. such property®... He - recognizes

differences: of . succession accordmg to the different kinds of mat-,
" rige and certain’ special rules for.particular kinds of property ;.

" but - these” latter: exceptions: really :confirm - ,the,aenera.l rule-for.

" ordinary-cases. s Thus-he says that-the :“shulka” or fee presented:

to & woman by her:husband at her marriage is-inherited by her;

brothers:as an exception to the general rule of succession to her by..
.+ her daughters and daughters’ daughters. - In paragraph 30, again,
~he says.that-when:a betrothed damsel dies, her ‘brothers are. the -

first heirs to.property inherited by her... This ‘property, therefore;
+is included- by Vijnénesvara- in stridhan, -and on:the maiden’s

death it.does not revert-to -her:grandfather’s or her uncle’s heirs -

-as such;.it:goes to her own heirs specially designated, by way.of

_ exception.to the general rule; which, assumes that awoman has been
- married..- In that case the heirs must O'enerally be her children, and;
- failing "them, her: hrishand, (parag1 aphs 11, 12)—Mussumaut

- Thakoor Deyhee v. Rai Baluk: Ram®, or if she was married by air

1nfer10r rlte, her mother and her father in priority to more distant
" relatives..-Such an: order- of ‘succession is the. natural accompas

“'"_,Amment of the extended. “comprehension. of ¢stridkan.” ,  Other

" _schools- admib it “onlyfor : the -specific. kinds of prope1ty which

- they -allow -to.-be" stridhan’: Vgnénesvam ‘having - enlarged the

". ~contents of - siridhan® was forced, in. consistency, to.widen pro-’
- ".portionally -the ‘operation of the’ general law applicable to it and:
- thus - therules- for pzutlcular kinds® of :stridhan ‘appear.in . the

Mltékshara. -only-as: specml exceptlons There are. several such

exceptlons but there i is none to the effect that property inherited

by a woman,.or, to-be-more specific, mherlted by a daughter from’

~ her fat.hel s to. descend on her death to his hens, orto any helrs
”’ but he oﬁrn‘m’the’ order 1nd,10ated<5)

) West & Bhler, 272.:' @ Mit., Oh, T, 8.x1 ; Blagodndleci
(@) Itid.; 324

; @1 M I A.‘ atp‘ﬁl7 - PP 509, 510

© 0 Mit, OB IL s 30

DoobeJ v. .Myna, “Bdi,” 11 M L A :

. 8ar-

xsss. ,
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‘1886, .. Vijndnesvara’s doctriné of female succession and it consequences
’ Baa'are- though often denied and combated, seems never to have been-under:
mm“ stood in a sense different from what his text has suggested to the’ -
Klnxwm,&v. Bombay shéstris by any Native lawyer or scholar of any. iweight, -
‘The chief commentators, Vishveshvara and Bélambhatta, agree -
in this construction, So do Jimuta Vahéna and Devannabhatta -
‘though they controvert the doctrine®, “The Sarasvativilasa: ac-
ceptsit. Kamaldkéra in the Vwada,tandava a greab authorlty of,
-the Benares school®, mnks inherited property amon«rst stmdlmn ‘
'subJect to 1ts oreneral rules Nandapandlta.“") deduces an equally ,
from Ya_]navalkya Apzna,rka,“) in his O'reat commentary on Ya,_]- -
navalkya wmtten a couple of generations after the Mltakshara,,v'
" attributes the. same wide sense as his predecessor to the passage
deﬁmnor stridhan®. It is mamfest therefore, that the meanmg :
assigned to the Mltakshara by the- Western school ,is not, only :
-reasonable in itself, but has been Wldely recelved and that itis
supported by the views of the: same Smriti text, and a pa,mllel :
one armved ab by independent w11te1s of hwh authout ‘_ .
: M1 nés Baz s case(7) the’ Jud1c1a1 Commlttee say that the “ Mlta,k- :

’ _ or 1sola,t10n in the v1ew that a dzmcrhter, 1nher1tm0' f1 om hef fa h

. may take as complete an estate as if she were a son(s) If she‘doe
not-take an estate as str idhan, the Mltaksha,ra, (rlves absolutely no';
rule for its descent on her death; but, as the J ud101a1 Commlttee has;:
pomted out, a strtdhan estate is given, and the devolutxon f;.thls';ﬁ

' to her heirs is prescribed®. . Even in Bengal, Jagannétha recog--

f;mzes(l") the daughter’ s absolute estate in property mherltea flom

“.(1) Smr, Chandr., Ch. IV, pa. 10; -~ ) Coleb, Op. - Cit., Stc
. Diya Bbdga, Ch.. IV, & i, 7 “West' p. 177 S iR
" & Bithler, 272, . .-, N (5) West & Buhler, ;80 3
" 2) Coleb. Preface: to. Trea.txse on - (VI1M.T. A, 509,510, °
‘ﬂ»lnhentance. RIS P () ’\ht Ch. I 5.1, pa,. 3, 8
T ) Ibid. s Stokes H L Bk, 177 pa, 14058l

- Jolly. T.f).gore Lectures for 1883, @ Mxt (‘h I, s xi
’ p 249‘; B £19) Cole. Dlg, -Bk.1 ¥, Tlt.~399,,
LT Comm., T. 515, Comm.' o
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her father and he admits that some lawyers “contend for the sueces-
sion: to such property of. the dau trhter s own helrs(l)

Ah 1t(2) The Mltakshala is careful o' demonstrate
" that dependence 1s as ‘consistent Wxth full ownershlp in the case
“of a woman® 'as ofa chlld and it seems hkely that Vgnénesvara
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looked to this dependence“) as a safeguald for the enlarcred estate -
which he assxgned to Women(f” The order of succession, Whlch he -

: preserlbes or, recognizes, . fits into the same system The w1fe in.
- herits a ‘full ownership fr om her husband but after her death her
_,"hen's falhncr her children, ha,ve genela,lly to be soucrht amondst
‘her husband’s kmdred——l!l ussumaut Thakoor Deyhee v. Rai Baluk

; _Ram(‘” Th1s brings the estate back to the family from which 1t
was temp01ar11y taken, and somet1mes gives to it what the’ w1dow
- inherited from her father®. The Vyavahala Mayukha, agreeing

\ Wlth the" Viramitr odaya allows to a Wldow a considerable freedom

in dlsposmcr of the. estate inherited from her husband for rehgious
pmposes's) but here again the exceptlon may be held to confirm
the “rule. On dauorhters inheriting from their fathers(") a.nd
on 51sters 1nher1tmg from their brothers Nilkantha has im-
posed no, express 1estr1ctlons(1°), and the Bombay shéstris have

dechned to 1nvent them. , Nﬂk&ntha, a shéstri of Bena,res, the. '

. Ureat centre of Hmdu leaumng, was necessarlly well acquamted
- with' the’ law-wnters of the Bengal school, His omission even

o dlscuss Jlmuta Vah:mas doctrme as to the estatc taken by’,

'fema,les as helrs, malks sufficiently his mtentmn of adhermo' to_ :
.- the tea.chmor of the I\Iltakshara ‘which was his. general gulde‘“’
: a.lthourrh m paltleular mstances he departs from 1t for reasons ’

) colg-,;_nlg.,.c,-'r.,—sls,: Comm.: g SBom H C. Rep, 244, 0 C. J
- (& Mit., Ch, I, s. i, pa. 20; Déya ° Wesb&Buhler, 300 (a), 318, .
- Bhéga, Ch, X4, 8.4, 641-‘West‘&Bﬁhler, @O LML A atp 175

317. ) EPETERS <.(M West & Biihler, 517, .
- (8) Mit,, Ch, I, s. i, 25 SNy E @®) Vya. May Ch, IV, s, vux, pa -4,
(4) West & - ‘hler, 298 Mlt ('h I - ® Ibid., p.. 10,
8. i pa. 20: o Q) Ibid.y . 19,

(8 Dr, sJolly’s Tag Lec for 1883 a1 Coleb, Preface to Treatues ‘on.

p. 251, and -Vijidrangam ¥, Lokshman; Inheritance ; Stoke’s Hv L: Bk, 173
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usually steted by him, - His : statement of.. certam restr1ct1ons(1) .

- on the widow’s power of disposal makes his omission of them mv-z

the case of & daughter signify that for her he. recow'mzed ‘0o such,
restnctlons(z)

=’Now, although the subjection of a “woman t0 'ln'e's,tr\icisiom:;3f on-
alienation is quite consistent with a full ownership in her; passing
on her death to her heirs, yet an unfettered power of disposition-

is hardly consistent with the succession of another line of; heirs. ;

The woman could, and often would, -defeat it by “a- ‘transaction
during her life®, It “was to be: expected ‘therefore; that: the
Vyavahdra Maytikha should ‘make prope1ty mherlted by 8

. woman descend to her heus and . it does 80.: - The technical” stm—

* dhan falling under specml texts it: dlsposes of as: they dlreet '

. ally understood the rule given by~ Nllkantha, and. it-is. aspers.

? t.he inherited stridhan, nob thus- p10v1ded for, it’ gives, -on: the"‘

Woman’s . death, to’ her .sons and’ other. heirs. as if she- had been :
a male ¥, Such-is the sense in- Whlch the shéstris. have gener—@i

: fectly reasonable one( 3);_ The rule rests.on the passage of Yal]naf,
va,lkya (II 118) W}nch is the basis of the Mitékshara’s ' rile for-

" same rm"hts to the “sons or “others”. (taking their place:in- the'i

-the distribution of a male’s estate amongst his.sons; (Mltaksha,ra,f

Ch I, sec, iii, - 1) and ‘the Vyavahéra : Mayﬁkha, assign:

dlstnbutlon of ‘the mother’s: estate)(ﬁ) “In’ Ch.. 4;s. ;‘11,»;N11kan‘-:

) tha says that « heritage ” mcludes the propexty received throughf

B the mothel and in s. iii, that “gons 1nc1udes grandsons amds
"res "« Sons and the- rest”. in. Ch. 4, 5. X, ‘para. 26, seent

‘t.he '

have the similar sense of “sons, and those. Who, falllng sons, 'teker

_theu- place in relation to the deceased woman.,”. Nllkantha here'
" intends to mark his dissent from " the. Mltéksharas doctrme' of

da,ughters succession to their mothers “share’ reserved in pa.r-"

g _’ftltlon("

: father, PN

“This " is the shéstrls v1eW, and as"there 1s’ not the?

N Vl; 2; :
Ch IV 8 x, 26, 24 Steeles L.C 64~

¥ (6) Vya May ,Ch IV, . .
(4) West & Buhlex:, 518 Mlt.; Ch. (0 Mits, Chi3, §, ii, &, 8 i-vi, 2
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“to adopt the: Benaal ‘doctrine - of reversion, who- shall pronounce
~ theshédstris“in.‘error ?®: -, ‘As. regards a-widow, the:matter is -

_ settled by ‘authority,. but Nilkantha distinguishes her case from
‘that of the daughter by his special dissertation on it; - -A-daugh~
' ter takes; like a son; after her mother, and there is not a.word to
B vrestrxct her; estate® .
- How: the Vy&vahéra. Mayﬁkha, was - understood. by the mosb
, f emment shéstns appears. from' the case - -of Doe v.. ‘Gunput. @,
. There.it is declared that even a. WldOW ‘may make & gift of the

property mhented from her husba,nd to her daughter’s son. ~Sir

E. Perry says that the succession of that man’s son may be rested

on hig’ descent Whlch does not seem . correct, unless the descent
,betraced from the widow herself; but no great welght can be
a.ttached to this pa,rt of the judgment. . It must be sustained .

“on the . opinion . of the shéstrist.. From _the review a.lready

taken, it is clear there was abundant authonty for the opinion

given as to the estate taken. by a daughter succeeding her father

by the Poona - shéstris as Well as those in Bombay When cone
sulted by Sausse, Cv J ;in. Devlcuverbazs -case® ,  “The answert

{Was ‘that’ daughters 80 obtammg propelty could ahena,te it at

. thelr will ‘and’ pleasure - Both_groups. “of shéstris referred to
_the- Mayﬁkha, ‘as’ an authonty ; thus recogmzmg .the ' position
“assighied” to it by Colebrooke amongst the Mardthds®, - In.

, Vmayak An(mdmv v kashmbdzm “the absolute astate a551gned

i1
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to'the daughter in Devkuverbdz 'S ease Was, as we have seen, made .

the: basis for an “estate, equally absolute ass1gned to a ‘sister,

'This view agrees with that ; given, by Sir T Strange as the one-

apploved by the Soiithern as contrasted with the Bengal. author- -

' qtles (ORSE

‘the people"in _this order- of thought re-:
present the whole,” Sav, Syst '8, 14 Auctorztas, Sav. Syst., 8. 14, 25,

- @ Vya. May ,Ch 1v,s. vm, pa 10,
=~ (3) Perrys Or..Cas., 183: -

. varbdi, 1 Bom. H, C. Rep., 133,

(4) -As to the- Wezght “of: professmnal L. :(®) 1 8tr. H, L., 318 ; see also Bhag- ‘
opinion,’ see Smnh v,~-Doe,; 2 Brod. & wmdeen Doobey v.. Myna B(i’t, 11M I.-

Bing.. at’ P 8113 Candler v. C‘andler, A at pp. 508, 510, S
‘Jac R 232 West&Buhler, 866 Lallu- Mi Bom.E c. Rep., 118, v

Buhler, 106

Sir T. Strange says that, accordmg to the same author~-

D) The ]urlsts tean” a.ctual part of bhdz Bapubhat v. Mcinlcumrbaz, I L\.
*R, 2 Bom,; 447, on the Prudentum .

R Pranjivandds Tulszdas v, Dev}ctc- A

@1 Str. .H L 1805 Westl
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. ities, 8 daughters mhentance “ classes as. stfmdhan and descends
accordingly.”. This has been the uniform doctrine: of: the - “High
Court of Bombay from its institution down to the present day @,
If the daughter takes an absolute estate; it has been understood -

she must, in the absence of an express rule to the contrary, trans-
mxt it to her own helrs@)

The prmelpal cases bearing on the question before us, to be found
in the reports, are cited in the reference. . Some others,: besides
the ones already dwelt on, may be found in- West. and-Biihler,

- (8rd ed.), pp. 106, 150, 151, 327, 836, 444, 451, 777,782, - A much

larger number of cases not reported have been demded hy this
Courb in a similar sense® ;‘and in the Courts of the mofussil such
cases must number many hundreds®, These ought now to. be
adhered to®. - Many transactions must hdve been entered into-c on-’
the faith of these decisions®, They seem to be Justlﬁed by the E
locel law as ‘resting on the usage of the country ; and even if they

. should be thought wrong or 1mpohtlc, the’ remedy ought” to'be -
. apphed by the Leglslature(7) The dec1s1ons of the Cpurts nob -

‘ they enter mto and become a part of the people s lega,l consc1ous.

" ness™, Here they accord with the previous geneml conv1etxons

827, 331,336, Lo e - 340(a)3 Fox v, The sthop of Oﬁcster‘

" "% (8) Compare Webster v. The Ovérseers
. of‘As‘hm under-Lyne, L. Bi, 8C. P.at -
p. 3183 Nzcolsv Pztmom,L R 26 Ch
'f;Dw.af;p 3817 o '."

Lalv Chunnoo Lall, L. R, 61 A, 32, i, (0 Wilmot's. Notes;

on- the same subJect(ll) Tt may be mconvement that a gen all ,

(l) West & Buhler, 514, 519, 530, 105

- (2) West & Biihler, 331 Cole Dlg Bk 6 'Bmg Ly 243 Morecodc v,
,V Tit, 477; Viramitrodaya, Ch. III, .18 4 Ambl 678 680

" 'Wilmot’s Notes, 265 R v, Wzllces"
L (). West - &, Buhler, 870 3 C%omy Boblyv Cuming;: 4Burr.'

- 6)- GQoodtitle. v, Otway, 7.7. R, 419, & Biihler;. 869 ; Sa,v Syst. s e
G’ce \L Pwtchard, ZSWanst 414 422 N ; an Steeles L C ‘64, 66, 67 sce Qo,
. th., 1303, 115b
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RE with the reqmslte safeguards but the Courts have no rxght 1o
~usurp that functlon(l) ~'We must take the law as we find it;and

_in Bombay it SAYS- that a daughter; inheriting from- a- mother or -

~a fathér, takes an.absolute: estate, -passing - on her deat‘h» to her
.own helI‘S‘ not to those: of the precedmg owner(ﬂ)

) See Doe, v. Bliss, 4 Taunt., 735-736. i

(2) Ncwalrdm Atmardm v. - Nandkishor Shwnmayan, 1 Bom. H. C. Rep., 209;

Phe Bastern Financial Association, Limited, v. Pestoni Ourset]c Shroﬁ‘, 3 Ibed., 11;
. Tul_;az a,m Morar]z v Matkm adas, L L, R § Bom., 662, )

_APPELLATE CIVIL.
" Before Si_r. C'karlési Sargen#, K., Oliief Justice, arpd My, Justice Birdwood, \ '

"ACHUT RA'MCHANDRA PAL, (or16INAL PLAINTIFF), APPELLANT, ¥,

- HARI XAMTL axp Ormgrs, (ORIGINAL DEFENDAXTS), RESPONDENTS ».

Lcmztatwn Act XV of 187 7y - Arts. 99 and 132—Buit ko recover assessmient paad by a

o co- ouner of property from other co- owners. .

In 1868 the unele of the plamtlﬁ brought a suit, (No, 176 of 1868), agamst ﬁve
members of the individed family, to whlch the defendants in the present suit

" .belonged, and obtained a money-decree, In execution of that decree, he attached

3i3
11886.
. Baioir-
*HIBAYL

L R .
KiBNoiiriv,

1886. :
November 30, -

. and sold celtam land, in which all the members of the defendants’ fa.mxly were

- interested. /At the sale he purchased the land himself, and was put into possession,

In 1873, he began to pay the assessment upon ‘the whole property. Subsequent
: :htlgatlon took place between him a.nd the ‘defendants’ falmly, pendmg ‘which the
" plaintiff separated from - his uncle, and obtamed the property in ‘question as his

“-ghare. - The résult of that litigation was a decree by the High Court on the 23rd ©
’September, 1879, declurmg that the plaintiffs uncle was only entitled to the -

interest of the five members of the family who had been defendants in his suit

{No. 176 .of 1868) in execution of the ‘decree in which the property had been sold.

~ The plaintiff brought the present suit in 1883 against the other members .of the -

“family to recover their proportionate share of the assessment for the years 1875- - -

1878, durmg which perlod he had paid the whole assessment, . He prayed for a sale’

- of their mterest in the land. : Both the lower Courts held that the payment of -
ausessment did: not’ create a charge on the property, and that the plaintiff having - .

omitted to su@thhmthree Jears from the date of the payments made by him,’ the

. preseut smt was barred. - On appeal by the plaintiff to the High Court, v el
Held, conﬁrmmg the lower Court's decree, that the suit was barred. - The plain-
iff paid the assessment as full owner of the property, and it was entirely by his

'own action that the defenda.nts had been excluded from- the property, and dld not

LR Second Appea.l No. 78 of 1884;
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