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' i?efore M';. Justice We-.#and“ Mr. Ja mif&e }erclwuocl ‘
CHENVIRAPPA’ BIN VIRBHADRA'PPA, (orze1¥AL DEFEI\DANT), Ap-
_ PELLANT, ». PUTTA PPA’ BIN SHIVBASA PPA' (ORIGINAL PLAINTIFF), .
. -Responpesr.® - -

- Bendmi tmnsacﬁon Jor purpose of dq/'raudmg cred:tor.s-Dred of conveyance ot in

veal purchaser’s. name—Collusive suit by nominee agamst real’ owne'r——Dvcree-

obtamecl by fraud-—Subsequent suit by real cwner against nominee for possession—
Rzght of party to fraud to set fraudulent dec: "ee aszde-—C’olluswe tmnsacuon whes
- held bmdmg, and when set aside. : I . -

Ta 1874, the plaintiff Puttéppé bought a’ house from G but caused the con--

,"veyance to be executed by G in the defendant Chenvirdpph's hame. - . This was
- done with the ob]ect of protecting the property against the clalms of the plaintiff’s.
. “creditors. -The plaintiff occiipied the house, ostensibly as tenant 1o the defend- . -
- ant, fora nominal rent. . In 1880, theldefendant brought a suit agamst the plaintiff '

* fo recover possession of the house, and obtained an ex-parte. decree, - ‘He applied.
ior execution of the decree, bub allowed the execution-proceedings to drop.. In. .
g 1883 he made a fresh application for execution. Thereupon the plamtx&‘ filed the .
present suit for-a declaration of his. title to the house m questmn, and of ‘hig -

. vight fo-retain pessession, a}legmg that the defendant was a mere bemimzdar i
" that the ‘sale .deed and the ex-parée decrée were sham and colluswe tra,nsactxons. :
. in fraud of the pIamt"ﬁ’s cxedxﬁors, and that t’he defendant was merer a trustee-

Held, that the pIa,mhﬁ' Wasbound by the decree passed in 1880° in the defend-

ant’s favour, though it was 2 eoflusive deeree, - The plamtxﬁ' could not get the =
s ]udgment set aside which the defendant had obtained against’ him by ‘bis‘own. »
i eontrivancs.. The plaintiff alleged that the defendant held in: trust for himy -
.- " the object of that trust being to protect the plaintiffs property in fra,ud of his
- cteditors, . Even if such a trust enforceable by the Courts could .arise out of
sueh a turpis causa, the question’ was whether this’ continued ‘té subsxsb and’
““would bé enforced when the. original relations of the parties had become merged
. in the decree obtained by the defendant against the plaintiff; - The general prin-
" -eiple is that where a defendant has suffered a judgment to p s against him, the
. mafter i then Placed beyond his control. ., .- ' RN
. Held a,lso, upon “the generaI prmclple of res Judwata, tha.{: the- plain€iff Vwas :
"~ estoppéd from raising the question of frand in the present suit, which he mlght and‘
: ought to bave urged in the former lxtxga.tmn ek

“iHeld, further, that' the suit, .if: regarded’as one 4for ‘setting . aside’a decree '

t)bta.med by frand, was ba.rred by limitation, such fraud. asz, there: was being a. -
Wellknown to the plamhff in 1880 as in 1883 when the present suit was ﬁled .

" * Second Appea.l No. 107 of 1886‘
. 0 L L. R., 6 Bom., T03::
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o locus pwmtentzw, the formal act has-been relieved against by reference . to the !
real intention- of - the parties. The violation or mfrmgement of the law had not -
in such cases been completed, and a suspensive. condition was annexed to the ‘

A party toa colIuswe dec'ree is bound by xt except possibly when some other ﬂ.~

mterest is concerned that can be made good only th.rongh hls., coL

Ahmdbhoy Hulubhoy V. Vulleebhoy Oassumbhoy(l) and Venkatmmanna vb v

Virdmma(l) followed . :
- Param Smg v. Lcibz Mal(2) drssented from p';

A decree fraudulently obtamed may be challenged by a’ third party who
stands to suﬂ‘er by it exther in the same-or in any other Court ; -but, as between

‘the parties themselves ta a colluswe decree, neither of them can escape its con. '
i sequences e ’ ;

- 'Where an 1llegal purpose has been eﬁ'ected by a ‘transfer of property, the

transferee is. not to .be treated as.a: strustee- holdmg it..for the beneﬁt of the
: tra.nsferor. 2 - - e, T

“Where a collusrve tra.nsactlon Ims merely prooeeded to the length of sham deeds _f

- passed between the partxes, or even if false declarations. made by them i in liti-
gation for their common beneﬁt, the Courts may dlsp]ace the apparent by the

: real ownership, Tv:lo el :» : PR :

" In dases in whwh the transaetlon wag still mchoate, or the grantor stﬂl retame&

tmtlal acts of which’ Courts of Equity’ couId take’ adva.ntage but, apart from

" this, a man cannot confine the operation. of his” -deed within the limits of an

» mtended fraud; - “The purpose having been’ once answered espeemlly by defeat of a. -
third person s nghts

serted in Court, a cla,lm for reconveya.nce would be properly
dxsmlssed :

SECOND -appeal” from the . decree of J. L. Johnstone, Actmg-
v Judge of Dharwar conﬁrmmg the decree of Rav Séheb Raghven- :
dra Ramchandra, Second Class Subordmate Judge ab, ‘Hubli.:

‘ The plamtlﬁ' Puttappzi purchased the house in, d1spute from one
»Gurshulapp for Rs '
~to protect”t

'240 on the 10th Ja anuary, 1874 _-With a vie
_property against’ ‘the. claims of his credltors, the

pla1nt1ﬁ' "got. the sale—deed to be executed by the vendor in favour

- of . the. defendant Chenvn'appa, who was- his” soh-in-law, - ‘The

' plamtlﬁ' took poseesmon ‘of‘the house, ostenmbly as ‘a tenant of

,vthe defendan by
. matter of fac

ra nomlnal rent of Rs 5 per cmnum.‘ But asa
h, dld not pay any rent USRI

7.
In March 1880 the defendant Chenvnrappa, ﬁIed a sult a«ramst

the plaintiff- “ard “his wife" for. possession of the house, alleging -

that he had purchased it from Gurshldappa that he ha.d been

10Mad.,17,:~‘ (2) I L R lAll 403
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“in possessmn thereof tﬂl the 29th Janua.ry, 1880 and‘that on

'IHE INDIAN LAW REPORTS

that day the plamtlﬁ' and his wifehad taken wrongful possessxon’

w - of it:"" In'this suit an ex-parte decree was passed on’the 8th: June;
) ~PU'1"xLPPA.

1880, -awarding- possession of the- house to Chenvuéppéi “He"
applied for execution-of this decree, but did 1ot proceed 1n-the
matter. - The’ apphcatlon was, therefors, struck’ off the file on the
26th Avugust, 1880, on the ground of his defaulb.

"On the 17th" July, 1883, Chenwré,ppa. pres ite

~-second’

- darkhdst for execution of the decree. - The plamtlﬁ' thereupon'
filed the present suit, in'which he prayed for a declaratmn of his
- title to the house in questlon, and of his rlght to" retaln posses-

gion; " He' alleged that the defendant was a- mere,'.' bena,mbdar,

* that the sale-deed of -the 10¢th J. anuary, 1874; as.well as the-
em-parte decree of the 8th June, 1880 obtained - by the defendant
- against him were sham and collusive transactmns in fraud of-the
d',plamtlﬁ"s creditors; ; ‘and that, as" he had: pald for th‘ 'house the-
defendant was nothing more : than a trustee for h1 V

The defendant contended that the suit was barred under sec- .

g tlon 13 Of the Cwll Procedure Gode (Act XIV 9f ‘1‘882"'" b i

G R leoskar,for the’appellant -—There is

‘“show that the em-pa'rte decree passed in Juze, a collusive
decree ‘In that suit” the plaintiff- dld not set up a proprietary



VOL. XL} -'BOMBAY SERIES:

tltle to the house in dlspute He cannot get a- fresh decision on
a point already decided - aga,1nst'him.i',-,,Thematte;'t 18 res ’jz_idicaja_. i
Assuming that the decree is collusive, it is- nevertheless ‘binding
on both partles A party. to a collusive decree cannot escape-its
consequences—Prudham v. Phillips® ; ~ Ahmedbhoy Hubibhoy v

Vulleebﬁoy,(}assumbhoy(?? Venkatramanna v: Virdmma®:; Pateh v.

Ward®. - If there was frand,: the plaintiff :ought to. have sued
‘The suit is harred'j,

" within three years from the date of the decree: =
by hmltatlon

Manekshah Jahangwshah for- the respondent -——Thls is .a’suit to :
prevent the" consummation  of ‘a fraud.: The. Court Wlll not aid -
the- defendant in: defrauding: ‘the. plamtlﬁ' -1t is open- to the
plamtlﬁ' to reveal the true nature of the: transactlon, and recover.

on the ;real agreement between:: the ;parties. : - Refers. to Param

Sing.v. Laljl("’) Gopt Vasudev Bhat v. Markande Na'rdyan Bhat“” '
and Symes-v. Hughesm Where a frand has been commltted theyj.'
Court can- 1nterfere—Kerr on Fraud; 399 -The plaintiff did not
defend the suit brought against. him’ by the ‘defendant in 1880,

: "was assured by the. defendant that he would not
: execute the decree Asto hmltatlon the fraud was only known

~ when. executmn was sought Tnne should be computed from the’
vda,te of the second a’m khdst, by whlch’ he. defendant sought morei

an'e express .‘
“be executed
“the. present

-~ ditors . 1s bmdmg between ‘the’ partles——Bessey Ve W'mdham@) :
Bowes v Foster(m) . :

C'ur. adv. vult A

© (1) 2 Amb., Rep s 763

@LLR,6 Bom.; 703
@ L L. R.;/10 Mad:; 17
WL R,3 Ch;iApx’i'-.‘ 20
S @LLR, 1AL %03 5

-(5)1 L R, 3Bom 30
x(?) L. R:, 9 Eq. Ca., 475 .
~@L-L.R., 1 All, 403,
_c(9)14L«J Q. B p.7.
;:;(10)2H &N 779

d‘reement that the-de ee \when obtamed should not‘
This’ c1rcumsta,nce d1st1ngu1shes tha.t case frorn,T
'»'pla.mtxﬁ Who obtams a decree by fraud cannot‘t
afterwards repndlate it When he hnds 1t prejudicial to his in- .
terests-——Kerr on Fraud, 327.‘ An arrangement in fraud of ¢ cre-

BRat
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THE INDIAN LAW REPORTS - IVoL. XI.

'WEsT, J. —-Accordmg $0 the facts found by the Courts below,l

‘Puttappa, bought a house, but caused the conveyance, eXhlblt'

63, to be executed by the vendor Gurshiddppé in favour of E
Chenvirépps on the 10th January, 1874. Chenvrrappé. Was .
brother-inlaw and also son-in=law of Putté,ppé and-the object of -
taking the conveyance in Chenv1réppé, s name was to protect the -

- property against Putt4pps’s creditors. As Puttdpps paid for the -

house, Chenvirdppd’s ownership was attended with a- resultmg :

. trust in Puttdppd’s favour. - Putt"lppé entered on possession,
~“though nominally at_least, as tenant of Chenv1réppé, a,t a smallvj

rént, and so held the property for several years.

"- In 1880, Chenvirdpp4 sued Puttdpp4 for possesslon of the:house, ‘
on the ground of possession wrongfully taken by Puttappa. on.

~ the 29th January, 1880, On the 8th June, 1880, possessmn was

awarded to Chenvirdppé by an ex-parte decree.” An apphcatlon-

~‘made by Chenvirdpps for execution was allowed to drop ‘on the
. 26th August, 1880 ; but on the 17th July, 1888, asecond’ apphca.— ;

tion was made, and then for the first time, as Puttéppa says, he
found that Chenvirdppd was playmg him false. “Why the cere-"
mony of the sham litigation had been gone through, not only

. with respect to the house now in question, but ‘also with respect .

to another ostensibly purchased by Chenwrappé from Puttéppa. -

~himself, does not clearly appear.  The “original conveyance in-
11874 had been takenin ‘Chenvirdpp4’s name, in order, as Puttippd
~says, to guard the purchased property agamst execution of ‘a "

decree of 1872 then outstanding agalnst Putté.ppa JOlntly w1th,

some other persons. That decree Was satlsﬁed by a surety, one -
- Revandppéd, who, Puttappé. says, was pald offabout a year before

the institution of the present sult Revané,ppa, it is suggested :

. could have . sued - Puttdpps, - and hence a contmued need for'
' guardmg the property by the 1ntervent10n of Chenvn'appé,

When Chenvirdppd at length’ sought to obtain ‘possession under i

] h]S decree of 1880, Puttéppé instituted . the’ Present suit. for a
© declaration of his title and of his rlght to retam possession of the
" house in question, and the’ Courts below have decreed accordmg
-~ to his clair, notw1thstand1ng the, ex1stence of ‘the" ‘prior decree
- awardmg possesswn to Chenwréppé and of the order for execu-.‘
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;tién of thab decree. The litigation havmg, as they say, been - . 1887, R
merely colluswe, Chenvxrappa has denved no nght from it, and fo(xls’nvx-
Puttappé, bemg actually in possesmon must be retained in posses- - riprA

s' n, 1abher than turned out in favour of his partner in deceptlon " PU"‘“’P 4

i It s la,ld down aenemlly that a man cannot set up an xllegal
-or “fraudulent act of his own, in order to avoid his own deed™
If A in order to defraud C, allows B to acqulre the legal owner-
shlp of his property, A will not ‘generally be aided by equity in -
undomg his own act or a,vmdmcr his own submission.- See In e -
 Mapleback ;' Bu parte Oaldecot!®.” Where,'in: order to défea}t’ an -
‘execution by a judgment-creditor, a judgment-debtor invited his-
.landlord to distrain and sell for rent tiot; really due, the tenant, it
_f was held, could not ‘be assisted by* the.Court in” recovermg “the
.money reallzed by the sale—Sitis v. Tuj.s(” ‘The particeps criminis
stands on’ quite a different footmg from:an innocent third party, -
“and if he has really pmted with the direct ownership of his pro- -
:perty, he cannot at the same time have annexed to the owne'i'shlp ,
a trust in his own favour the necessary effect of Whlch is to give
:suceess to a consplra,cy for defeating the law. = 0 e

~In. Gopz Wisudeo v. Markande Nérdyan®: it was held that )
a pretended mortgaae might be “set as1de at the suit of a real =
‘vendee, even though it had been successfully sued on. as against -
fthe ormmal ‘owner. - This was in -aceordance’ with the general-
pr1nc1ple that a decree fraudulently obtained may be" challenged -
“by a third- pa,rty—lfermm v Smith®—who stands to suffer by
“if either in the same or in any other Court“” “As to the partles
‘themselves to a collusive decree “the veneral prmclple has.- been .3;
“long. received, . that nelther of them can.escape its’ consequences. -
‘See Ahmedbhoy Hubzbhog/v Vulleebhoy 0assumbkoy<7) 'The deci- -
‘sion “just referred to has recently been followed in’ Venlcatm» :
manna v, Vzmmma(s) whlch was a case very analogous to the pre-.
sent one.’ "Where a colluswe transactlon has merely proceeded’

(6) See Story Eq. Plg - Secs 794, .
' 496, 4928, at p. 424, s
,._!(7) IL L R 6 Bom,, 703 ab pp
1, 712, " .

. (8) I L R 10 Mad 17

(1) May on qudulent Conveyances, p 432
. -L: R., 4 Ch. Div, 150. -
“3) 60arr & P., 207.
@I L. R, 3Bom.,30.
(5) 2 Co,, P 202 Co‘" » Part 111, 703,
B788——4 ) T
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to the - Iength of sham deeds passed between the parties S or ve :
of false declarations made by them in hmgatxon for their. commo <
benefit, it has been held: that the Courts may. displace- ‘the’ appi 3
rent' by the real ownership. :In Symes v. Hughes" a, fraudulent
transfer was set aside; in order that effect might be - given to, a "_
compromise arranged between_the transferor and his - creditor
Whether a-similar decree would have been: made in favour merely :
of the transferor himself, is not at all certain. -~In’ the Scotch ,
case of Tennentv. Tennent®, Lord ‘Westbury expresses hypothe-

tically an opinion that a-deed by which a man- resigned his share."
in a business to his father and brother might be set aSIde ab. h]S :
- suit, if it appeared to have been made to protect them a,fralnst

chis credltors - As that was not so, it was upheld, and - if " it. hadv
been set aside, it would perhaps have been set. aside only in the '

B mterest of the creditors, not of the man who had ’med to chea.t :

them‘?) . However, in Sfreemuttg Debia v. Bzmola Soonduree“)’
- Sir R. Couch says: “Parties are not -precluded from showmg
“what was the real nature of the. transaction, although it might
have been entered into for the _purpose of setting. up. agamst

- creditors-an apparent ownershlp dlﬁ'erent from the real owner--

shlp - In many of these cases the obJect of a,benamw transa,ctlon
*is to obtain what may be called a shield against 8. creditor ;. but,
~ notwithstanding this, the partles are not precluded from showmg »
 that it was not intended that the property should -pass' by. the -
instrament creatmg the bendmi, and that in truth it"-still re-
“ mained in the person who professed to part with it.”.'And; again; :

-« Although, nio doubt, it is improper that transactlons of this kind.-

* should be entered into for the purposs of deieatmg creditors, yet

~ the real nature of the transaction is what i is to be” dlscovered the ;
‘ real rlghts of the parties. If the Courts were to ‘hold” that per-

:sons ‘were concluded under such circumstances, they would be
ass1stmg in a fraud, for they would be giving ‘an esta.te to az
“person when 1t was niever intended that he should have it.” : ~ The.
mference from Rdm Szwun Smglz V.- Mussamut Pmn Peary<5),

- (1) L. R 9 Eq., 475 : (3)'See Ma.y on Fra.udulent Conveyances, p: 32

- @2 H. L. Se. at p. ~7_ o . ® 21 Cale. W. R. Cw Rul a.tp 424

) (5)13M LA, 551
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- .Zl[ussamut Oodey Koowur v Mussamut Lacloo(l) is. drawn out-
“in a still more pronounced form in Bykunt Nath Sen v. Gaboollak
“Sikdar®. by Markby, J., who there says : “ An act done by a_party:
with the view of defeating a claim made against him does not estop

“him from disputing afterwards the. valldlty of that act. The Privy.
~Council -decision, no doubt, refers to & statement, but. I cannot.
: ma,ke any. “distinction between the ma,klncr of a. statement a.nd the,

» ‘,domg of an act.”

_’v These decmons go o Iong Wa,y towards enabhnga party to &

- dishonest trick; by which his creditors’ may have been defrauded,,
to get himself reinstated when his purpose has been served. .. The:
‘person ‘entrusted with the property, in-order to shield it against.
“just claims, acts dlshonourably, no doubt in refusing to restore-.

‘it when called on, but the risk of this operates to check knavery
" if the Courts refuse their aid to’the sham vendor. ‘In the case,,
howeéver, of Makdddji Gopdl v. Vithal Balldl® there was a false
:award of arbitrators,a pretended sale under it (not a Court sa.le) »
~and-then a sham transfer; in order to defeat creditors. The trans-
feree 'was really a. mortgagee, and, as he had received money in
that character from the plamt1ﬁ" as. mortgagor, it was held that he

~could not reslst a’ elaim - to rédeemn . "by setting up the fictitious.
tra,nsactlons by:which the plamtﬂf’s Judgment ¢reditor had been:"
defeated. “ Still “in ‘the case just cited the ostensible “sale 'was -

reduced to a mortdage by the acts of the parties; and their inten-

tion to mortgage under  the’ form ‘of “a sale.“could be inferred’ s

from their - conduct. W1thout resortmg to a - further explanatmn
Whlch mvolved the d1sclosure of & fraud. - B : '

Amongst the Enghsh cases, from’ which the prmclples stated in ’f
“the Calcutta decisions have been drawn, it ‘would not be easy to» _
find any in ‘which a plaintiff seeking to have his own solemn act ‘

- set asude sxmply and solely in his own interest has succeeded in .
gettlng the formal act replaced by the real intention when that:
' mtentmn ‘involved a fraud on third partles. The Courts refuse to
ald a V1ola.t1on of the Common Law rule against fraud @ , as they
refuse to aid the: v1olat1on of a statute by giving effect to transac-

13N LA, 588, e PrmtedJudgmentsforISSI,p 182
(2) 24 Ca,lc W. R, Civ. Rul at p 392 (4) See Kerr on Fraud, p. 307,

715
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| 1887, tions that infringe or evade 1t(1) In thllpotts v. thllpotts (2)\ khe;l

CHEN-
© VvIRAPPA
v,

Purrired,

“opposed to the law only if the grantor- retamed an:interest in.”
- the formal act of its regular: effect i in favour of those. who had: o
. rely for an excuse on the illegal purpose. of their’ own testato
- In Bessey v. Windham ® , cited and' relied on in the one Just Te- .
‘pass by it. . It operated between the.parties, though it mxght bef':'
~ case relied on-was that of Doe dem. Roberts v. Raberts ®;

_a deed was sought to be avoided by.the defendant, on’ the ground ;
- that it had been co]onra,bly executed merely to give an- apparent’i

‘ ,t#)gg&_m_ 367,

THE INDIAN LAW REPORTS

executors of a person deceased sough{; -to ‘escape- -payment’ of.an.
annuity granted- by the - testator, -on .the plea. that it had; beeng’
granted for the purpose of multiplying votes.:; This: purpose was:-f:

what he ostensab]y conferred, and the Court refused. to, depl'

ferred to, the Court gave eﬁ'ect to a deed transferring property, 5
though it had been found, as a fact, that nothing was mtended 10

void as agamst creditors who were to be defrauded: by it. s Another
There i

quahﬁcatlon to kill game. - The -Judges Wou}& not depnve thez

- formal conveyance of its.effect ; ;-Bayley, J., said :“ By.the. produc-'
__tion of the deed, the plamtlﬂ estabhshed a pmma facie: tltle, a,nd:
- 'weé ‘cannot allow the defendant to be heard in a Court of Justme to:
_say, that his own deed is to be a.vmded by his own: fraud ’(5)' 3
* Brackenbury v. Bracken bury(e) a coniveyance for the: same purp Se

as in Doe dém; Roberts v. Roberts'. . was given effect to;: in‘equity:

.- by the Court’s refusmg to interfere with the transferee’s action of:
-"_v'e_]ectment upon it. In Oecil'v. Butcher. @ the father. after execut-

~ ing a conveyance for the same purpose had kept it'in his ‘own
_.possession, and never mformed his son.: "Ry entually ‘he had des-
4.troyed it. In giving Judgment Sir T\ PIumer MR, said that in

- a Court of Common Law the completlon of the deed. Was the
(:Ompletlon of the title under it, but as’ bo Courts of Equlty he

. addedy « They have nob depended singly upon.: the questlon >
-~ whether the party has made a voluntary deed; _not, merely upon, »
- whether, having made it, he keeps it in his own _possession ; ot
;'v,.merely upon whether it is made for a partlcular purpose but“.;’-v

(1) Story Eq Juris, SS 296, 298- S
(2) 20L.J,C. P, y 11
COMLT,QB, T

‘(5) 2 B & A 369
®) 2 Jac.: & W 391 )
L) 2 Jac. & W 565 at pp 573 574 578
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f‘When all these clrcumstances are - connected together, When itis - 1887
ivoluntary, ‘when it is made for a purpose that has -never been’  CuEx-
'"comp]eted ‘and when it has never been parted with," then the “R‘&PYA ‘
Courts of Equity have been in the habit of considering it as an Porsieed,
nnperfeet instrument.  If it was. understood between the parties

thatit should only -be kept in readiness. to-be used if wanted, or

if it is made . ez parte, :and never intended to be d1vulored to the

"grantee, unless the particular purpose requires. it;; ‘the question is, -
Whether there -is- not ‘then a Jlocus pwmz‘e'ntcw, if, under such
circumstances, the grantee furtively gets- possessxon of the deed, -

_though- it is good at law, yet'he has obtained it ‘contrary to the

intention’ of the grantor, who never meant him to have it ; and

- will not a Court of Equity, at least, refuse him its. ass1stance?

“. This principle will-be found- o pervade ‘all -the cases.. It'may,

zperhaps, when the transaction is known to both partles, rest upon

" the supposition of a collateral agreement. between. them, that the

. deed-: should not be used,—should not be called forth ' into life -
" unless Wanted for the special purpose, and that the deed being

" executed on the faith of that agreement, it is contrary to good
" conscience and equlty to. call for it, and apply it beyond the
. _purpose for .which the _grantee knew -it to .be intended.” His
Lordship- then proceeds to a review of the - cases, and from 1t-
" deduces the. result I think there is a great preponderance of
authorlty in’ support of* the. propos1t1on that in -a~ ¢ase where a
~ voluntary deed is made W1thout the knowledge of the - grantee, :
- when it is made for . aspeclal purpose for Wh1ch it was never -
5 requlred to:be made use of, When it -has heen kept in the ‘hands
-of- the: grantor without ever: belng acted on, a Court of quty :
“ will not relieve upon it.” 7 T will be seen ‘that’ the principles
“thus - deduced from . the Enghsh cases fall- short of the broad
statements in the cases of " Sreemuty Debia v. Bimola ;S'oonduree(‘)
L and Bykzmt Naith Sen v Gobdoollah Szkdar@) oL e e

= As'to statements madé in prev1ous htlgatlon Wlth a th1rd :
‘ party, these rest on special prmmples ‘See Boileau v. Rutlin O,
~Lord J ustlce James says in -Rdm Surun Singh V. Mussamug P'mn
' Peary @ . Then," with regard to the: supposed estoppel by

< (@21 Calc “W. R. Civ. Rul, 422 - (3)2Ex R. 665 per Parke, B. b
) 21 Cale, W, R, Civ, Rul,, 391~ - @I13M:L A, 559,
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pleadmg, it is equally clear tha.t ‘a pleadmg by two defenda
against  the sult “of a,nother plamtlff never can’ amount' to-:

- estoppel as between them.” - Of the petition presented in Mussumutf‘.

Oodéy. Koowur v. Mussumat Ladoo® - by one- widow - dlsclalmmg?’r
her rights‘in order to enable another to carry ona mortgage suity
the’ Judicial Committee say (page 598) : < “If thatis to prevent‘[.
ber récovering the property now in questmn, it must do so ‘either:

“because it operated as a- conveyance or as a contract to’ convey the R

interest which she now claims, or because it operated by Wa.y of
estoppel. '~ Thereis no other way in.which it can. -operate:? . 2 I,
therefore, there had been a conveyance or a contract, she presum-

'ably Would have been bound.

“In the cases in which the tra.nsactmn was still mchoate, or the 2

: grantor still retained a locus panitentic, the formal ach has been ”
‘relieved against by reference to the real intention of the" parbles.

The violation or - 1nfr1ngement of the law had not in such“cases -
.been completed@) , and a suspensive cond1t1on was’ annexed ‘to’ B
‘the initial acts of which the Courts of Equity could take “adl
"»vantage ‘but, apart from this, a man cannot conﬁne the' opera.-ﬂ-j
‘tion of his deed within the limits of his - 1ntended ‘fraud.” The‘

purpose once answered especially by defeat of a thlrd person %

-rights asserted in Court'®, a claim for relief by way of Tecon= -
‘veyance would, as Lord Eldon agreed Wlth Lord Kenyon (see:

Curtis - v. Perry® ,) be properly dlsmlssed Story says i “ Relief
is not granted where both parties. are truly n pari delzcto, ‘unless -

‘in" cases'where ‘public pol1cy would thereby be* promoted”(5) 5
~And again (section 697): Where the party seekmg relief is
 the sole guilty party, or where he has participated equally ‘and -
- dehberately in the fraud ;-or where the agreement, which -he-
‘seeks 0 set - aside, is. founded in 1llega11ty, 1mmora,hty, or base .
'u'and unconscionable conduct on his own part ; “insuch cases Courtsi
-of Equity will leave him to the. consequences of his own iniguity: ;
“and will dechne 4o assist him to_ escape from -the- “toils whlch he
f'had studlously prepa.red to entangle others.” In the ‘case of -

Q) 13 M. 1. A, 585. N ‘f‘ S @) See per Channel B, in- Bowes V.

x": @) C‘omp at ‘Com. Law Bowes Foster, 27 L. T. Ex,, p. 268
' v. Foster, 27 L. 3., Bx., 262, . < @6 Ves. Ju P 747, -

| G Story Eq J uns S. 298
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Barnard v Sutton , the plamtlﬁ' alleged a- conveyance and:
ass1gnment in trust for..creditors. The defendant ‘'set up. no
interest. except as himsélf a creditor, and the deed was decreed: to. -
-stand as a ; security for this sum only. - There had probably been.
an mtentmn to defraud the plaintiff’s creditors, but on the plead-
_ings the case could be disposed of apart from that question.. The
- plaintiff did not allege an essentially fraudulent purpose in order.
" to deprive his conveyance of its ordinary effect.. Had he done
so, Ha/tgh v. Kaye Mshows that he Would probably have falled

~Tn’ that case a person engaged in htlgatlon conveyed to a’

- friend on trust to pay him the rents-and provﬁts‘ Afterwards he’
“demanded a reconveyance, and the Court decreed: it, saying that
the mere allegation of a fear on the plaintiff’s part of an adverse
decision was 10t enough to deprive the plaintiff of his equitable
“right to. a reconveyance. Where a- conveyance has been made
‘without real delinquency under & misconception of the law, the
" Courts do not set themselves to guard a law which was merely"
1magmed not really existent, and in such a case they decree’
8 reconveyance——Dames v. Otty®; Manning v. Qill @, Such
’ cases obviously differ from those in which there was a definitely-
“illegal purpose and intention on which a plaintiff has to rely in

seekmg to get rid. of the regular effects of his own solemn act.

Seetxon 84 of the Indmn Trusts Act, IT of 1882, states compen-

dlously the principles- to be deduced from the cases. Tt implies -
- that when an - illegal purpose has been effected by a transfer of -

~ property, the transferee i is not to be. treated as holdmg it for the
beneﬁt of the: transferor v t

7" Such being the law as. to the rlghts ansmg under mere convey-

“ances and other instruments between parties, we have here to "

cons1der further the case of one party’s having  obtained a decree-
for ‘possession against the ‘other on-a title, which, the latter says,

‘is 5 mere trust for his beneﬁt Supposing a trust enforceable by .
“the Courts - could -arise out of the furpis causa alleged by the -

pla.mtlﬁ' who says the ob;ect was to, protect hls property aga,xnst ,

(Z)L.R 7Ch Ap,469
- ®) 34 L J,; Ch, 252,
(4)L R, 13Eq,485 ’ :

) ®I12L. J (N.S.) Ch 312 s C L
»7Jur,685 : :

i
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the questlon is, whether. this .continued to subsmt .and. would. be
* enforced, when the original relations. of. the partles had become

merged in the decree obtained’ by the one agamst the other -The,
ed’ & '

_}udgment to pass a,ga.mst hlm the matter is then placed beyond

- his control. -In Bateman v. Ramsay o it was held: that X Judg- ;

ment entered even under a warrant of a,ttorney executed by the”
owner of an estate in-order .to protect himself avamst cred1t01s

 could. be proceeded on, though this. purpose had. falled ‘and the

Court refused to. mterfere in favour of the conusor.. Sumla.rly,

_in Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy @., Latham, .J.,
- quotes Prudham v.. Phillips ! ©® ; that, “ if both partles colluded 1t
. 'was never known that one of them could vacate it "® . It ma,y be
. seld then, with confidence. in the present case tha.t Puttepa, could
. not et the Judgment set aside ‘which Chenvn‘appé ohtamed
against him by his own contrivance. As against a third party 1t
ccould be refused recognition on the’ crround of fraud. See West
;"v Skip ®, but there was no fraud as against a colludlno party
» Equltable conditions cannot be annexed by a Court to 1t<'. own

‘decree against the terms of the decree 1tself It can be construed

- but not qualified in the further proeeedmgs

The law of limitation aHows tHree yea,rs(") Wlthm Whlch to set

‘asule a decree obtained by frand O, In the present case; such

: fraud as there was was as. well known to the plam'mff in'1880: .
,?:' as in 18%3. There. was, in. fact ‘he says, no’ fraud “until . Chen— -
o wrappa began serlously to execute his decree. “The. decree thenﬂ,
stands, and cannot be- seb. aside at. Puttappas mstance, Whether
" as being collusive or as guarded by: hmltatxon

It would be oppoeed it ‘seems, to this- ﬁnal eﬁ'ect ofa- decreef

fA and it would - certamly aﬁ'ord -8 wide' opening - to fraud if Ja.
_]udgment-debtor in eJectment could come forward with - a fresh -

S As to the raode “to be pursued , sea: -

" @ LL. R, 6 Bom, 711 712 ;
: : Aushootoshckandm v Tara Prasanna

ease,lSL C 1
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iproperty which by the decree he has been- ordered to deliver to
v_‘»a,nother ““Even under the double system of Courts in England :

it-was recoornlzed that a ‘decree of one superior ‘Court could not

‘.vbe set aside hy another Nor could rehef be given, in equity,
»auamst a Judglnent of a Common Law Court on a ground equally.

“avaﬂahle as -a defence in" the latter .. Here ‘however, . the
ground: taken' by Puttdpps was equa.lly a,vallable ‘to him'as a

“defendant in Chenvirdppé’s suit. Supposmg, therefore that we
coulddwlde the Subordinate Judcres Court mto two, the new

.sult by Puttappa ‘ought to have been: reJected There is, of

‘course, no- such division of the Judlcxal powers in’ “this country
as: Would ‘enable a Court to- interfere” by* 1nJunct10n with its
own proceedxngs or with those}of . any Court not- subordinate
to it ®. - In the same Court the ex1stence of a-judgment unre-
versed is enough on geneta,l pr1nc1p1es(3) even without resort to

sectxon 18 of the Code of Civil Procedure, toprevent the’ same

matter being 11t1gated agam Th1s appea,rs plamly from Hufer
. Allen @, ‘

It has been sald, mdeed thab a decree obtamed by fraud_

: may be ‘impeached in" -any collateral proceeding. - See’ per

Willes, J., in The Quéen v. The Saddlers' Company . - This must
‘be understood it seems, as ¢ 1mpeached’ by ‘one not a party to
“the " fraudulent decree.” See D¢ :Metton v. De Mello ®.. In the
present case the parhes are ‘the same’; the- proceedmg is not
collateral 1" it is in direct contradlc’olon to the decree, and proposes
to" avmd it by setting one ‘judgment ‘up ‘against another.. This
mcono'rulty the law will not tolerate: See Castrigue v. Behrens ™,
The' present plamtlff as -défendant in the previous case made -
~wilful default ; and in the Judgment in Trevivan v. Lawrence ®
it ‘was'resolved : - “ If a scire facias be brought afra.mst the issue
i tail upon & “judgment in-debt against’ the ancestor, and he -

bemcr warned makes defa.ult he'shall not come afterwards and
say that he is tenant m taﬂ 80 1f he plead any other matter and
- (5> 30L.7., Q. B, 186, 199,

. (8) 2 Camp., 420."

@ 30 L. 3, QB 163, L
©-(®2 8m, L. Ca., (Sth ed.) at p.: 800.

"(1) Story Eq Plg., S 481

(2. Act I of 1877, gec. 56.-

(3 See ‘Ev. Poth., II 352
.(4) L. R, 2Ex 15, R
L P'788——5 o
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it is found against him. .- Also they held the Juddment upon the‘-_ﬂ

scire facias is. sufficient title in.the” ejectment, and :the first
judgment need not be given in evidence.” A verdict : negat1v1ng>-
a right pleaded by a defendant estops him ina subsequent ‘action’
from asserting that right as plaintiff against the same party ®.:
The point becomes one adjudicated, and so even in a=judgm‘éntgbf
default does the point whereon judgment is given for the plaint~
iff @, Tt is res judicata, and the matter sov'determined”camiqf be

withdrawn from the effect of the decree avhile the decree stands.
unreversed. -~ See per Knight Bruce, V. C., in Barrs.v. Jackson @

_‘where that learned Judge, after admitting 1 that partiétilai' facts

may be again controverted, adds “provided the immediaté subject

- of the decision be mot attempted to be. withdrawn “from"the

operation so: as to defeat its~ direct object.” “If a defendant

.- proceed by.means of - a new suit instead of, getting a- Judgment

- set aside ¥ when it is. opposed to right, so, too, it: seems- can'a
- plamtlff defeated in his suit.- This would lead to infinite confu-
smn, and would make the administration of the law 1mposs1ble )

- No English case has been cited. for the respondent Puttdpp4:

’_The principle laid down by Lord Campbell in the Bank of dustral:
* asia v. Nias @ is distinctly opposed to his departure from  the
~prescribed course for getting a decree reversed or set - aside ; and_f

but one Indian case, it seems, can be found to support the decreesf"

'made in his favour. " In Param Sing v. Ldlji"Mal ® ‘the Court

relieved the plaintiff against a conveyance on which he’ had -
submitted, as in the present case, to an ex-parte décree 'acé,ln‘st' .

him, The object of the transaction had been, the: plaintiffal® -

leged, ‘to shield the property against a cIaxm by the plaintiff’s; son. 3

#There was this. difference between: that. case -and . the - present
_that the defendant had expressly engagéd after the convéyance
-"to him that the plaintiff's possession. should not be dlsturbed “but -
‘ th1s undertakmg ought, accordmg to the" general v1ew, to: have

& (1) See Doe v, Olwer, 2 Sm. ‘L, Ca ) 3(4) See Ev. Poth “Vol. II, p 357 )
p. 696, 5th ed, ; ., . - ,,'(5) See Ferrersca,se, 3 Cok “R.; by‘:
(2) See thlpott v Aslett, &c Notes Thomas and Frager, p. 271 ‘and notes
to Marriot v. Hampton (2 Sm. L. Ca . ®20L.J., Q. B.,; p. 284. .Seealso 2

. p-378); De Medma v, G’rove (10 Q B, Sm. L. Ca,, p: 373 notes to Marrwt v.
172) . S - Hampton :

@Y. &cc 0, 597 oL R., ’11{11 403
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F'been pleaded against the defendant’s clmm, and could not be
made the basis or support of a separate subsequent suit by the
‘defenidant in that earlier case. -The Allahabad Court.considered
‘that as the .agreement bound the plaintiff in the first suit not to

execute his. decree, and: had. not been brought forward by the’

‘defendant in that suit, the question of whether it barred execu-
.tion:could not have been determined in that former suit, and,
- therefore, the then defendant dispossessed under the decree was
not estopped by .the dscree, or, if estopped, could nevertheless

insist on the agreement, and recover possession. - This decision is

not supported by any corresponding judgment, nor are we aware
‘of any that supports it.. It seems opposed to section 13 of the
Code of Civil Procedure and to the general principles partly
embodied inthat enactment. - In Newingtonv. Levy ®, Blackburn;
J.,says :“I incline to think thatthe doctrine of res judicata
-applies to all matters which existed at the time of the giving of the
Jjudgment, and which ‘the- party had an opportunity of bringing
before the Court. - But, if there be matter subsequent the party
is not estopped from raising it.” The same doctrine may be
gathered from 2 Evans’s Pothier—382, Greathead v. Bromley @,
Schwmann v. Weatherhead @ and also from the judgment of the
.Court in Baldeo Sahat v. Bateshar Singh ¥ quoting the judg-
ments of the Judicial Committee in Srimut Rajah Moottoo Vijaya

'v. Katama Natchiar ® and in-.Woomotara Debia v. Unnopoorna

Dassee® . - The uniform concurrence of the authorities; as indeed

.of the positive law of procedure,also in the doctrine that as between

the -parties res judicata pro veritate accz'pitur forces us to decline
to yield.to the particular precedent that we ‘have-last. discussed. °

.. We follow this Court and the High Court of Madras in. saymg‘«{
tha.t a_party to a collusive decree is bound by it, unless possibly
When some other interest is concerned that can be made good only

through bis. - No such interestis at stake in the present case,and we

‘must reverse the decrees of the Courts below, and dismiss the sult }

o The partles severally are to pay thelr own costs throughout. :
T IR SRR - SO T Decreereversed
'”;’.?'(1>L R. 6C,P, atp. ] 198 ¢ L COLLER, 1AL
F @OTT. R, 455, ®1M.LA,p. 73 ’
® 1 Ea. R. ,537. . VT (°>llBeng LR,P 153.PrlvyCounc11
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