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Before M'r Justzce Wesi omd M. Justwe dewood.
1887.

-April 6 & 14, RA’\ GILBHAI . KALYA’NDAS AND® OTHERS, (OR:GINAT. : DEFENDANTS),'
- — .APPELLA‘NTS, 0. VINA' YAK VISHNU, Munza oF GAN(:A’DHAR YESH-’»
" VANTRA'V, ADOPTED SON oF GOPA L MYRA’L (ORIGIN N PLAINTIFF),

. RESPONDENT.¥ - ‘"v e :

qudulent conveyance—-ﬁ’mudulent prefer enfe—Stat 13 Elzz ;" Cap. V—Tr nsfer'
qf property by insolvent in consideration of debt barred by lzmztatzan—qud—C’on-

* veyance in trust for payment of creditors—Hindu undow, duty of, .o pay ] husband’s:
ereditors equolly—No right of preference—Purchaser from Hmdw “wid must.
e inquire as to ker power to sell-—Contract. Act IX ¢f 1872, Secs 16, 17 :

- Thé Enghsh Statute 13 Elizabeth, Cap. V, ‘has not as such
“the mefussil of India, but it embodies prmclples of general apphcatmn
of then' essential equity.

An ﬁnequal disposition of property by a person in msolvent clrcumsta.nces, and
known to be so0.by the disponee, will be set aside if unpeached by ctedltors, except—,

where the tranferee has s1mp1y pressed a vahd clalm, or made a purchase in good :
falth A : '

Theplamtlﬁ' Gopé,l Myral obtamed a decree agamst anchhzirém -
September; 1878, Manchhirdm died in April, 1879, leavmg Ambabal, a chlldless‘“
widow, him surviving, At his death, Manchharam was in msolvent mrcumstanees. o
On the 7th Juxe, 1879, Ambdbdi conveyed by a deed of: sale {exhibit. 98) the Wholeh ;
of his property, consisting of a house and a garden, fo ﬁze dé%endan’é ; :
“his separated brothers, in consideration of two time- barred debts | due to th
her deceased husband. At the same time she executed in" their fa,vo v

“niote (exhibit 99) by which she agreed to pay them a nominal vent for her ccupa.-
“tion'of the house.” But no rent was ever ¢laimed or paid. . On the sam ‘day- the‘.f
defendants _passed an’ agreement, in_writing, (exhibit No 114y %o’ thewi

‘ by which they undertook to settle the claims of the prmclpal creditors of Ma,nch-j‘
" hdrém. But they never acted upon this agreement, nor dxd they,commumca,tev
it to any of the creditors, and they admitted in their ev1dence that it dld not'form :
“any.part of the consideration for the sale-deed (exhibit 98). - I 1881 the pla.mtlff
. Gop4l in execution of his decree against Manchhdrdm attached the, house convey-f«
ed by the sale-deed. The attachment was raised at the Jnstance of the defenda.nts,
who claimed the house under the *sale-deed (éxhibit. 98)..: Thereupon the plamt-
1ff Gopil, brought the present suit to establish his right to attach and sell- the house’

Q ag the property of his judgment- debtor, Ma,nchhé,ram, in execuhon of‘hls dectee.a

“The defendants relied upon the deed of sale execnted by the, w1dow (exhlblt 98)

L H eld that the alleged saleto the defendants (exhlblt 98) wal" not real' tra.ns-,

_‘action supported by, good consideration, - -and “must. be set as1de in- so fax. ‘a8 it

_interfered with the execation . of the plamtxff’s decree. The tra.nsferees were
not purcha.sers for money, or. even cred1tors dlhgent in presslng Ry :nforceable

*Appea,l No. 27 of 1884
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rlght 4 They were members ‘of the vendor’s famlly, and the consrderatlon they
. gave, consisted of old and barred claims that could not be enforced Payment of
g Buch debis by a transfer of the msolvent’s.whole estate, to ) "the dlsappomtment of
»'credltors whose claims were.not barred, wasg in 1tse1fa. fraid. ~Being made to
near relatives. acquamted with the facts, xt could 1ot be rega,rded as a real and
:practxca.l tra.nsactmn N -

» Held ‘also, that the chara.éter of the transaction was not altered by - the agree-
: ment (exhibit 114) of the deféndants to settle the claims of Y[a.nchh;iréms cre-.

- ditors.. That agreement was no communicated to the creditors,.and it. could be.
'.‘suppressed at apy moment by the concurrence of the partics to it . If that sgree-
" ment ‘was independent of the conveyance (exhibit 98) of the property to the

-defendants, the latter had no consideration to support it, except merely the moral
© consideration to pey a barred debt, which could not prevail against the obli--

" gation fo satisfy a decree about to be executed. If, on the other hand, the a,gree-n

ment (exhlblt 114) was connected with the conveyance (equbxt 98), the exelu-
“sion of its terms from that document and the secrecy observed about ‘it stamped
. the transactlon with fraud, whether the transfer Wa,s real or only fraudulent, -

“There - Wa.s ‘no . honest trust for drstnbutton thch could defeat the plamt;zﬂ”s .

’ executlon

Ma.nchhé,ré,m mlght have preferred one creditor to a.nother ha,vmg an equal mght
',emd the fact that the credxtor was hls brother d1d not make such a preference
'lmproper . ST . 2
: wBut a.lthough Ma,nchhérém might have preferred ane credxtor to another, hls
o W1d0W could not.doso. She took her husband’s estate as an aggregate, assety and
2 vdebts together ;She was-in some degree a trustee, and ab auny rate undera legal '
. obhgatlon to pay hiet deceased husband’s debts, and to pay them as far as she
could equally. . She was not at liberty to deal capnclously with the estate which ;
. 1she could alienate at all only for special purposes indicated by the - la.w. She

‘_Vought not, in performmg the- duty cast upom her, to prefer one valid - clainm R

another, as her husband might have . done. . This adva.ntage a creditor might
" have obtamed {rom her husband by his drhgence, but. on her no pressure could:/
ﬂ"be exercised, - except throurrh the estate . Whlch she wa,s bound, pressure or mo ~
pressure, to dlstnbute among the credxtors 1R ‘f A

LA purchaser from a Hindu widow must see tha,t she exerdises her power of sa.Ie

' strxctly, or at least satlsfy himself that a sufficient cause for ahenatmn exists. If
- thé defendantstold the widow that ‘the claims, in consideration - of whlch she
; ‘made the conveyance to them, were barred ‘by limitation, then clearly: she had -

B ]omed with them in a scheme for depriving .the judgment-creditors of their dua, -

- It they-did not tell her, they decewed her by their silence when, as near relatives
" getting lan advantage, they - were bound in dealing with an ignorant woman,
b0 put her in’ possessmn of all the ma.terxal facts—Oontract Act IX of 1872,
. isecs.: 16&116.17 : Seeioi ST ‘

. ,APPEAL from the decree of Khén Bahadur B E Modx Flrst
Olass Subordmate J udge of Surat in Sult No. 59 of 1882 '
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The plamtlﬁ' Gopal Myral sued to estabhsh hlS rlght to attach

Ravemerit and sell a certain house as. belonging to his.judgment- debtor,'{;;.

: KALYANDAS _ Manchhdrdm, in execution of a decree (Suit No. 444 of 1871) passed
against him by the High Court on the 30th September 187

VINAYAK
Ylsuuv.

already obtained decrees threatened to sue h1m

~ Manchh4rdm died on the 22nd Apl‘ll 1879. " He left a ch1ldless :v.i
widow by name Awmbdbdi. At his death he'“was in msolvent:;

‘circumstarices, and several decrees were outstanding- against’ “him. .

His creditors were pressing for payment, and those Who had not

"The defendants in the present case were the brothers of -
Manchhérdm, and were also his creditors. He had’ separatedv ,
from them in the year 1858, and on that occasion had passed to
them a bond (exhibit No. 116) for Rs. 23,000, dated 20th October ‘
1858. ' This bond. provided for payment of the debt due to them

‘by instalments, and contained a clause that, in the event of any .

instalment being unpald the whole amount remamlng due, should
at once become payable. No' instalment under this bond had :
been paid since 1864-65, and it had, therefore, become barred by .
limitation at Manchhdrém’s death. Manchhéram had also‘éxecuted -
in favour of his brothers a. samadaskat (exhlblt No.’ 117), dated X

_the 21st October, 1865), purporting- to be:an acknéwledgment in

writing, that he owed to them a sum of Rs. 10,000. «:The claim -

“under thls document had.alsa become barred at Manchharam s'v
_death o L

The property left by Manchharam consrsted.ef (a’hdﬁsbe;v;orth .

Aabout Rs.10,000, and a garden which was mortgaged for Rs 5, 000 .

About a month and a half after h1s death, hls Wldow, Ambabal B

, by a.registered deed of sale, dated 7th June, 1879, (exhibit 98),

conveyed the whole of his property to ‘his. brothers, the.de--
fendants. . The consideration -set forth in the deed of sale was-

.Rs 20,000, made up as follows, viz., oub of the Rs. 28,000 due

ander the bond of 1858 (exhibit 116), and the Rs. 10,000 under.
- ‘the ‘samadaskat of 1865 (exhibit No. 117), the defendants Te- -
mitted Rs. 19,000, and they purchased the property for Rs. 14,000,

~.plus Rs. 6,000 to be pa1d to the cred1tor, to Whom the garden was
: 'mortgaged - '
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Along with the sale-deed Ambébél executed a rent-note
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(eXhlblt 99) in favour of the defendants, agreeing to pay anominal R,xeremir
-rent for her occupation of a part of the house sold to them. But . K“‘Y‘“‘DAS

'm0 rent was ever claimed or paid. And a suit to recover the

‘arrears from her was brought only after the present proceedmgs ’

ha.d been 1nst1tuted

. On the same day, <. e., the 7th J une, 1879 8 pnvate arrangement'

-conta.lned in & writing (exhibit 114) was entered. into between

the widow Amb#béi and defendants Nos. 1 and 2, by which they

undertook to settle the claims of the prmclpa.l creditors of

Manchhdrdm, including the present plaintiff. This arra,ngement '

‘was not communicated to any of the creditors. Nor was it
acted upon. The defendants admitted that it did not form any
_part of the »cons1derat10n for the sale-deed (exh1b1t 98).

" In 1881 the house sold to the defendants was atta;ched:inexe-

cution of the decree which the plaintiff had, as above stated, ob--

tained against Manchh4rim on the 30th September, 1878. The at-
. tachment was raised at the instance of the defendants, who claimed
the. house under the sale-deed (exhibit 98). Theretpon the

present ‘suit was filed for a declaratlon that the house in question

" was liable to a,ttachment and sale in execution of the plamt1ff’
, decree : ‘

" The. defendante pleaded that they were owners ;of the house;»

',by right of purchase under the deed of sale (exhibit 98), and.
_were in actual possession - of a part of it, and had let the remain-

“der to Ambébsi undera wntten lease ; that Ambabai had authority

““to sell the house  for and on account of her husbands debt ; and
) that the sale by her was bond fide and for adequate consuderatlon

+ " The Subordinate- Judge found ‘that the sale was without. con-
.’s1derat10n, being made in fraud of credltors, and was, therefore,
“yoid s against the plaintiff, the judgment-creditor. He, therefore,
. "passed a decree in the plaintiff's favour, declaring the property
~liable to attachment and sale in executmn of h1s decree agamst
. the decea,sed Ma,nchhéram e ‘ ' ’

j_,.‘Aga,mst this decree the defendants appealed to the ngh Court
v PUM, Mehtd, (with hlm, M dnekshdh Jahangirshdh) for the appel—'

VINAYAK -“»

VISENU; . -
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lants: —The sale by Ambabau (exhibit 98) was not a colouralole 0
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fraudulent transaction. It was a real transaction supported bynf:;'f
a good and valuable consideration. - There were debts - due to thei‘."
appellants by the deceased Manchhérdm. These were, no doubt
time-barred at the' date of the sale; but a time-barred. debt is- a,j‘-f

.good consideration for a valid contract. - Besides, the appell_ants .

undertook by exhibit 114 to pay off the creditors of the deceased.*
And they have paid off all but two. This is a substantial eon:
sideration for the sale. “The sale ought, therefore, to be upheld
although the object perhaps was to defeat the exécution of the

plaintiff’s decree—Tillakchand Hindumal v Jitamal- Sudammm -
But the appellants bad no such object in view. They expressly*

“undertook to settle the claims of the credxtors 1ncludmg the -
-plaintiff] and they have fulﬁlled their promise:

. Lang (with him N agindds Tulsidds) for the responden —-—Man'lj
chhérdm died in insolvent circumstances. At his death severalf,
decrees ‘were outstanding against him. - The cred1tors Were press--
ing for payment His widow was not competent to al1enate thef
whole of his. property to the appellants.. Her alienation ‘was' a-

_fraud .upon the creditors. The appellants had no- 1egal cla1mi
- against the estate of- Manchhérdm, Their debts were all - t1me-:

barred. Such debts were not a good consuleratxon for sale The

undertaking to settle the claims of the creditors was not com-
-municated to any of the creditors. The appellants have not’
“acted upon that undertakmg The principal creditors stlll re-:
" migin -unpaid. The appellants. admit in their ev1dence that thls;
" undertaking forms no part of the consideration for the sale—deed

§ There is, therefore, no cons1derat10n Whatsoever for the sa,le C

<P M Mehtd, in reply —The w1dow is competent under thefv

- Hmdu law, to alienate hér husband’s estate “for: the :purpose; of
paying his- debts,: even though they be time-barred— Bhdly
" Néhima-v. Parbhu Hari®. “The engagement to settle the claims:

of the creditors is part ‘of the consideration  for 'the- salef -The:
:defendants may have foolishly repudlated it in their, ev1dence,-.
~but it is none the less lo1nd1ng on them ItAforms a.valid “con--
‘ «s1derat10n ' : :

i <1> 10 Bom, H, C, Rep,206 ,__-pf.-kz) -1} L. R.; 2 Bom., §
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WEST J. :—Had the Transfer of Property Act IV of 1882 been
~1nt10duced into the Pres1dency of Bombay, we should have been

1spared the necessity of seeking: elsewhere for the prmmples by .-

which to demde the:case now before us. Sectlon 53 of that Act .

contains a rule which would be. directly apphcable a.nd ‘which
‘presents in a compendlous form - the" result ‘which' we “have to

‘reach through a somewhat laborious examination of the a.uthor-
‘1t1e‘s

The prmc1pal facts in the present case are the followmg —In5

Apnl /1879, -one. Manchhéram died, Ieavmg a WldOW, Ambabau,

‘but no- chlldren ‘He was in_ insolvent c1rcumstance3, severa,l»

decrees Were outsta,ndmg agamst him, and amongst them one in
favour of ﬁhe plamtn‘f in the present case. - He owed debbs also

.i}:-,6'71

P

1887. :
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.on which suits had not been brought and amongst these were

‘claims of the present defendants, who are Manchharam s brothers.

Tt 1858 he had separateéd from them, and on that occasion passed

in their favour the bond No. 116. - This was paya,ble by instal- .

ments, and on default in' paying any" instalment, the. Whole
remaining sum became due forthwith. - - The last -instalment was

“paid in Samvat 1921 (A.D. 1864- 65), so that at the time of Manch-
‘héardm’s. death recovery on the bond had become barred by

hmxtatlon It is in. ‘evidence that Manchhé,rém fell ,into dlfﬁ-.,
“éulties in Samvat 1921, and this- c1rcumsta,nce may account for :

a sa,madaslcat (exhibit 117) s1gned by him in- favour of: his

' brothers in Samvat 1922, After the samadaskat had been mgned

nothmg further seems-to have been done by way “of payment or -
acknowledgment with respect to'the bond (exhibit’ 116).- Tt ‘has

‘been’ said that the ‘Rs; 10,000" were a-deposit,” and - should . be -
treated. as a trust, but there is nothing in the document (exhibit
“117).to indicate this... There is.no declaration of trust by Manch-
hérsm, only an acknowledgment of . debt subject to the ,ordinary .

law.of. limitation. . Thus when - Manchharam d1ed the elaim of

‘his brothers on each of th documents 116 and 117 a,hke Wa,s‘,

barred by hmlta,{non E

Manchhérém left some’ 1mmoveable property cons1st1ng of a

house valted at Rs. 10,000 or Rs. 12 ,000,and a garden mortgaged -
for Rs 5, 000 There were also some artlcles of moveable pro- ,
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1887, perty His WldOW Ambébm appears to have had some Jewellery,";-
- RANGILBHAT most if not all, of which’ Would probably rank a.s stmdhan in

Kavaxpis - the more special sense.

‘{,‘,’;g‘;;‘ - Ambsbéis friends were o desirous of servmg her, as far as they "
- could in the embarrassing sﬂ;uatmn in which she was left by
her husband’s death. The witness. Bhagvéndfms says that het'

- .agreed with her to take over her immoveable property, a nd settle:.

~ the claim of Gopal Myril, the present plaintiff. .-He even pur-'_l

chased a stamp of Rs. 120 for the transfer. But the brothers"

of Ma.nchhéram, the present defendants, having come forWard :

ab thls juncture, and asked that a transfer should be made’ o~

themn, a’ fresh stamp of Rs. 200 value was procured, and on thisj;‘

Ambébsi executed a transfer (exhibit 98) of the immoveable

property she had inherited from her late husband to. Rangilbhéi -

~ and the other defendants. The consideration set forth .in’ex<

- hibit 98 is the old debts due by Manchhdrdm tohis ‘brothers;:

- whoalso undertook to pay the mortgaged debt. This last agree:

ment was less an engagement by way of consideration than a:
recognition that the property was subject to a burden detracting -

from its value. The transaction was, on its face,a conveyance of

the whole property minus the amount of the mortaage in’ ¢onsi- -

deratlon of the two claims admltted by it as due e

 Ambabdi executed rent-note (exhibit 99) in favour.o the}
defendants, but nothmg was claimed under this, nor it is evident

. was intended to be claimed. The mnominal rent ‘remained in’
. arrear, and a suit to enforce pa.yment of it was brought only.;
after the present proceedmgs were mstxtuted L B

The document No. 114 bears the same date as the conveya,nce:
and’ the rent-note; 1.e., the 7th June, 1879. By it, the brothers,f
of Rangilbhéi, but not Rangxlbhm himself, undertake to settle_
‘the claims of Manchhérdm’s creditors or his pr1nc1pal credltors
mcludlng Gopél Myral the present plaintiff. . This would, na~
turally be regarded as part of the same transaction as the trans;f

~ fer by exhibit 98, and the underta,kmg itself (exhibit 114) sets”
forth this transfér as the inducement to it. The defendants'ﬂ
however, when. called as witnesses for the plamhﬁ" denied- that’-_
: the engagement in exh1b1t 114 had anythmg to do ‘with' the
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"transfer (exhxblb 98). Bélubhal (exhlblb 77) declares that the
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date of exhibit 114 is erroneously entered as the 7th June, 1879 ; as, Ravcimsmir -

in fact, it was not executed until five or six days later, and that
the real consideration for it was a delivery to him of valuables
which he never received. Rangilbhéi (83) and Day4ibhéi give a
somewhat similar account, Their object is very plainly to escape
the liability they have accepted by the documént (exhibit 114);
‘but, in order to give substance to the conveyance (exhibit 98),
their counsel has been driven to contend that-their story is
false one, and that the, document (exhibit 114) really formed a
part—a new and valuable part—of the consideration movmg
from the defendants for the conveyance (exhibit; 98), -

- Bélubhéi and Da.yabhél who had executed the document’

No, 114, soon afterwards transferred their interests under ex<

hibit 98 to Rangilbh4i, who had not executed exhibit 114 The’ '

object apparently was to sever the lability under: exhibit 114,
as faras possible, from the ownetshlp under exh1b1t 98 on Which’
1’0 might otherwise be made a cha.rge . ' -

When Gopél Myral in execulnon of h1s decree attached the )

property in question, the defendants set up a claim to it as owners,
and got the attachment raised. Hence the present suit,in which.
Gopél Myral seeks t6 establish the continuing liability of the

prope:ty_on the grounds (1) that Ambébm had been imposed 01_;_,'
by the defendants in the transaction recorded in exhibit 98, and, .

(2) that the conveyance ‘had been’ ma,de by Ambatbéu w1thout
a.uthonty and Wlbhoub consxderatxon R .

;! The Subordmate Judge thought, on the ev1dence, that the,w,
Whole transaction was a sham, that there was no. real consider~:

_ation and xio intention really to transfer -the property. - He pro-.
vnounced judgment, therefore, in favour of the plaintiff, ' The.
: lssues are not accurately drawn, but they and the Judgment fair.:
1y embrace the essential points of the ¢ase, and no complamt‘
‘ismade i in the grounds of appeal ox theu- msufﬁmency in th1s.'
respect im0 |- R o :

<" The pomt most dwelt on by Mr. Mehté. for the appellents :

-(defendants) was that the sale under exhibit 98" was a real tra,ns-
- BOIT-8
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aetion supported by a valuable consxderatlon, and one, therefore,
which eould not be undone to the injury. of a purchaser in. the_ :
interest of a- Judgment-credxtor .The -undertaking -in' exhl it
114 was relied on as speclally 1mportant and a8 really secunng b

. for the creditors the best terms possible under the circumstances: .

But even 1f we are to set asuie the declaratxons made hy the~
No. 114 was not commumca,ted to the credltors, or- to a.ny of them :
—see Harland v. Binks®; Siggers v. Eoans®. - It remamed a-
private arrangement between Ambabéi and the defendants, whlch

they could publish or not- as- they pleased. - The ob_]ect was to :
‘guard Ambahdi, but at the same time force the creditors’ toaccept,

anything that the defendants chose to give, by ma,kmg it appear
that there were no means avaﬂable for the satisfaction of their
clalms Thls would not be called a fair arrangement with respect ‘
to the credxtors they were likely to be induced by it to gwe up.

claims on which they ‘would other\mse reasonably insis. "’ i"As,

‘between Ambabai and the defendants the Whole transactzon'mlght

be valid—see Robinson v. M Donnell @, but as affecting the credlt-
ors it was covinous as tendmg to defeat theu' Just clalm '

e T would equally Have had - this character ‘had the transactmn ,/
.Been one between. the defendants . and Manchharém h1mself'
.mstead of between them and his widow. Manchhéram might,
1o doubt prefer one creditor o another having an equal rxght-—r‘
: Wood v. Diie & Suba, Bibi v. Balgobind Dds ©. - The fact of
one " éreditor bemg his ‘brothér would ot make such a prefer-
. ence impossible, But here we have, apart from the ‘document
- (exhibit 114), no other consideration for the conveyance (exh1b1t

98) than: two: time-barred debts. Under the - -bankruptey . laws |

guch a transfer would certainly be .annulled as an . unjust prefers
ence @.; but, even apart from special provisions of that kind; 2\

'-mvolves fraud on the general body. of creditors either. through.

“its'being & simply. fictitious. transfer, as.. the. Subordmate Judge

’ ha.s fonnd or_else one, Whmh even though real -was wanting

| : im 2% mnd £, 134; R Leadmg Cases, 1.
CCW7QB, 92 o 1o,

g (1)15Q.B 718, T (5)ILR -8 All,, 178
- ) 5.EL .and B, 367. e L (ﬂ)SeeNotestoTWynescase,
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m f{good falth as having beén des1gned exp1essly to defeat -

f{estabhshed claims. The English Statute, 13th Eliz.,” Ch. V, has
" not; as such, any. operamon in the mofussil of India," but ‘it éms

'-bodles as the Judicial Committee have recoomzed——Abdul Hye.

v, Min: Mohammed Mozaﬁ'ar Hossein, ®—prineiples. of general
..'apphcatlon on a,ccount of their essential equity.- "Lord Mansfield
“declared they were parb of the Enghsh common law, and thab
) the Statutes of Ehzabeth were superﬂuous«-C’adogan v. Kens
ffnett@) Undel the Roman law, the Pauliana detio. aﬁ‘orded a
‘fmeans ot‘ recovermg for creditors property which had been alien:
X ed, m order to place it beyond their reach, whether by alucrative
“or a.n onerous title®. The only difference between the two cases

_> Was that in the latter the transferee, who was to be depnved;'
~must have been aware of the fraud®. From- this part-of the

Roman law, most of the nations of modern Europe have derived
v’a stran'ent system of rules for annulling transactions, whatever

f‘~gulse they may assume, entered into-for the purpose of depnv-,
i mg cred1tors of a just d1str1but10n of their debtor’s assets®):

: These have relatlon no doubt, generally to bankruptcy, and it
has been said in Endla,nd that the purpose of the Bankrupt Acts
was qulte different from that of the Statute 13th Eliz, Ch, V6

. Dn'ectly, no ‘doubt, it was-different, as the Bankrupt Acts éumed
at an 1mmed1ate appropna,tmn of the insolvent trader’ s effects to

“ the defrayal pro rata of his debts,” while the Statute of 13th Ehz. '

' proposed simply to set aside any alienation by a’ person of any
‘¢lass in fraud of his creditors. But the recent changes in the
law of bankruptcy have placed all classes ‘nearly on- the “same
level in matters concerned with 1nsolvency(7) A transfer frauds

-'ulént under the Statute of Elizabeth is an act of bankruptcy; so;
too; is'a’ ‘transfer to a single creditor of virtually the whole of the

» “debtor’s property in conmdelatlon of a pre-existing debt—In re

' Woool (8’-—01' a transfer even of a part if made in contemplatlon

_1)1 L R 10 Calc 616 e (5) See Twynes case, Smxth’s
2)-. Cowp,434 . : Leading Cases, Vol. 1, p. 1, Notes,
(3 See Sav. Syst., Sec, 145, ss. T 7 (1) See Statutes 46 and 47 Vxe e
R ) mefls Ad. Inst be. IV Txt. VI, C.52 8. 48, &o. - i
~'5'Sa 3 L @ LR, 7Ch Ap., 302 . -
(E)SeeBurgesComms,VoLb’, 6‘0055. . R

o
.7
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of bankruptcy These -aré really but extensmns of the prmclple:
embodied in the: Statute of Elizabeth, which, carried:out toits
logicdl consequences, would guard the properties: ofﬁlnsolvl,entsf.'
against improvident :dissipation by means. of: conspiracy:'with -
particular creditors; but, apart from that, they.rest on:principles -
as equitable and of as general application as any on. which: "the":
Statute itself can be placed. .Thus, in Scotland, ‘even:before- the,
Statute Law had provided specific rules for cases of fraudulent
disposition, such transactions were set aside on general prmmples .
in favour of the injured ereditors®, - Foy example, g dlsposn-

tion ‘omnium bonorwm to a creditor .. % though really g
within the value of his debt, was ¢ reduced * in order to" bring mf_
all the creditors pari passu *® ; an arrangerent giving ‘favoured

- ereditors a preference was set aside®, The nearrelationship of

the person profiting by the disposition of the whole or ‘a ‘greater .
part of the debtor’s estate affords, it is said, proof of collusmn(“)

It, at least, suggests collusion, and is an important c1rcumstanCe-
in determmmg the real character of an Jmpeached transactlon. e

It appears, then, that, even apart from the specml provmlons‘:
‘of the bankrupt laws or of the Statute of Ehzabeth ‘the jurispru-
dence of civilized nations regards unequal dlsposﬁ;lons of property ‘

'by & man in insolvent circumstances, and known to be so by “the
disponee, with disfavour, and will set them aside®; exeept where

the transferee has s1mply pressed a valid claim or made a- purchase-

“in good faith—see Bz parte Games ; In re Bamford. ®, Under the.

' Hmdu law, : as under the English law, fraud v1t1ates every trans-

action®. The principle has beenless elaborately developed in preclse.‘
'rules than in the European ‘Codes ; but when Hindu law supplies

a datum of recognized . principle, the - Courts may ‘well follow
Enghsh equity in the details derived from an identical prmclple

S —Inre Kahdndds Ndrrandds ®.  The distribution” of a ‘bankt

rupt traders eﬁ‘ects used to be made and st111 1s ’made‘ Where_

) See Burges Comms "y Vol (5) See BowyersC‘ml Law,p-‘.?ss, v
PG L Y (® L R., 12 Chi Div, $I45 550w
¢ BurgesComms Vol 3 p. 618: ST el Bee West& Buhlers Hmdu Lhw,

(3) I6id,, 619, * * T R P' O, " e e ek

2 Lbid., 618, A (s L'E R.;SBomf 154x
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natwe usages prevall by a panchayat of the credltorsﬂl) or of

- 1887,

- the trade- -guild .to which the bankrupt belonas, prorate amongst m

the just claimants. - The jurisdiction of the British - Civil Courts
_ to.deal with the assets of  a bankrupt -estate was established by

 the case -of Diddbhdi Roostumji v. Néndbhdi Mancherji @, in -

- -which the dispositions made - by the- debtor’s ‘manager.-were re-
- vised-and re-adjusted.- It is essential t0 the effectiveness of such
"8 jurisdiction that it should not be subject to defeat: by unfair
~ arrangements. made between an insolvent and a favoured creditor
by which the latter is to profit at the expense of his competitors,
or_for preserving to the. debtor.the estate, Whlch ought.to  be
apphed in satisfying hisdebts ; and as the trader’s fraud is, under
the Hindu system, punishable by fine @), so the other party to the
“fraudulent transaction cannot -be allowed to proﬁt by it to the
_ detnment of the credltors generally.

Tt appears, then, that had the transfe‘r‘ now in question -been
"made by the deceased Manchhdrdm himself, it could not have
been upheld as against his judgment-creditors. - The transferees
were not .purchasers for money or even ordinary creditors dili-
gent in. pressing. an enforceable right. They were members of
the vendor’s family, and the consideration they gave was old
‘and barred claims that could not be enforced—Buicher v. Stead®;
Be. parte Blackburn ; In re O’heesebrough(5) B pmte Topham ;
In re Walker®. The payment of such debts would in itself
', be’ ‘highly creditable to.a debtor, but payment of them by the
transfer of an insolvent’s whole estate—ZEwx parte Hallzday,
In re. waert(”——to the - dlsappomtment of . creditors; whose
 claims were not barred was in itself a fraud.” Being made to:
near’ ‘relatives acquainted with the tacts—Cornisk v. Clark®
--and under: such circumstances as are .proved in this case, 1t

could not be regarded as a real and practlcal transactlon The'

conmderatxon, ‘regarded from a . business. pomt of view, was
Wholly madequate, and madequacy is an mdxcatlon though not

) Steele L. O 33655 S ®LR, 128, 88
4@ 1Borr., 107. . raw o © Le R, 8Che Ap., 614,
;.% ® Steels L C.. loc. citi - L. R., 8Ch. Ap., 283, .

W LR,TE andLApp,sa9, s ®LER,14Eg18,

-KarLvixpis
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, : concluswe of fraud——-Doe Lesseé of Parryv. James“) Supposmg".‘
: ""1]‘&':11?{1;::)!}; ‘the consxderatlon moving from the defendants could ‘be. deemedl:

-Vin,'i'v;x. “ good,” and as between them and Manchhdrdm no doubt it would.
. Visaxv. be so, there was a want of bona fides, a failure of correspondence =
i " of the real to the osténsible purpose, such that this case.would .
serve equally with Twyne’s case, if not better, for an 111ust1at1on_j

ot' the mlschlef aimed at by the Statute of Ehzabeth

'I‘he character of the tr ansactmn, as agamst credltors, was not.
a.ltered by the passing of the document No, 114. “It was' only’
by accident that the creditors could benefit by that agreement
It was not communicated to them, and it could be. suppressed ab

- any moment by the. concurrence of the parties to. t——Garmfrd'_
v. Lauderdale® ; Johns v, James®. Its 1nsufﬁc1ency to ‘give -
the transfer the character of an assignment for the benefit of -
creditors is plainly shown by the defendant’s repud1at10n of 1t
s connected with exhibit 98. If, as they assert, it is qlllt(iﬂl;hj
dependent.of that document, ' the latter has no substantial consis
‘deration to support it, only the moral obligation to ‘pay a barred
«debt which rio one would in a' real transaction allow to" prevaﬂf
‘against the obligation to satisfy a decree about to be’ executed
If, however, it was connected with exhibit 98, the exclusion’ of :
-°1ts terms from that document and the secrecy observed abotib it

. go to stamp the transactmn with fraud, Whether the transfer was
-real or only pretended. The object plainly was'-to induce" the -
ereditors to take less than they could fairly claim by a,Apretended '

failure of assets. There was thus no honest - trust: for- distris

* bution which could defeat the plaintiff’s execution—Pickstocy;

“vi Lyster® 5 Ingliss v. Grant®—nor any consideration - mdvm;g'-:

* from the-defendants at the request of the plaintiff, by ‘which;-as

: agamst the  latter, the conveyance, (exhibit 98), could be sustam-

ed: atransfer to a member of the transferor’s family -may:be
© stistainied on an inéde'quate consideration—-In re Johnson; ; Golders

" ¥'Gillam®, but here thére was an 1nso]vency, there ‘Wwere outs’

: 'standmg decrees knovvn to the defendants The partxes “must"

16 Basty %o i @ 3L &S, 371 3
{2 2 Russ. and My 451 . ST G BT. R., 530.
A @ L. R, 8 Ch. Divi, T4, Lo (6) L. R 20 Ch va.,397.
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»‘have looked to the defeatmg or delaymg of the credxtors 8 the

natural result;- it was the obvious purposé of .their. transaction
=560’ Tkomson V.- Webster“) C'ormsh v OZark@) i Spencer v.
’ Slatcr(3) e

LuN oW, 1f the transactmn, though entered mto ‘oy Manchharam,
hlmself -would have had to be set aside in 80 far as. it mterfered '

- with the executlon of the p1a1nt1ff’s decree, much 'more is that so

“ when his widow is the transferor. .She. took the estate as . an:
: i'aggrega.te, assets: and debts together. Her flrst, duty was to:pay:
~ her deceased. husband’s debts, and to pay them, as farasshe could,
- equally accordmg to the obligation with which the succession:

- had devolved on her(4) She may bo regarded as in some degree _

- 8 trustee, or, ab. any rate, under a legal obhgatlon for thls purpose,
and not at. hberty to deal capnclously -with the estate which she
- ma.y ahena.te at all only for speclal purposes - 1nd1ca,ted by : the

law. She ‘ought not, in performmg the duty ca.st upon her; to
prefer one valid claim to another, as her husband might. ha,ve
done, because from him the favoured creditor could have obtamed

- as. much by his diligence. On the ~widow no pressure could

~ be exerclsed except through the- estate, and that she was bound,
pressure ‘of 1o pressure, to distribute amongst the - creditors,
" There could not here have been a legal necessity, such as is pre

" seribed asan indispensable condition by the. Judicial Committoe .

- . —Raj Lukhee Dabea, v. Gokool Chunder Chowdhry® ; Kooer
- Goolab Smg v. Rdo Burun :S’mg(‘*) ; & purchaser ‘from & widow
must see-that she exercises her power of sale stmctly—-Doe dem:

Ra;chunder Paramanick v. - Bullordm BiswasM—or at" least -
‘ sa.tlsfy himself by reasonable enqulry ‘that a sufficient cause for '

" alienation exists®. . Assuming, then, in favour of the defendants
tha.t this sale to them, by the widow, of. pr0perty to which they
- would succeed on her death was a real transaction; yet plainly it
- 'was one, the dominant motive—see Bz parte Hill;. In re Bird®

= -—of which was to give the defendants a preference regarded by the .

L 4DrewryR atp. 632, . - i ® 13 Moo. I A., 209."
(2) L: R., 14 Eq,, 184 < (6)" 14 Moo. I. A., ’176
'*‘(&LR 4 Q. B Div., 13. (M 1Fult, 133; ’
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law of: the ‘parties .as fraudulent and by whrch therefore, it

RaNaILsEAL swould - not allow the intended beneficiaries to profit at the ‘ex= &

- KavLviNpds -

v,

Vindvag *

YIsuNU,

1887,

July 20,

 joined in a scheme for depriving the judgment-creditors of their

pense of third parties. If the -defendants -told Ambégbdi- that
their claims were barred by limitation, it is plain that - they.all .

due. - If they did not tell her, they deceived her by their silence,

- when, as near relatives getting an ‘advantage, they were bound, .

in dealing with an ignorant woman, to jput her in possession of ..
all the material facts®.- This, however, is a position which they-::
~do not take up, ‘and - could not be allowed to take up, 80 as - to-
proﬁt by their own avowed frand. SRR s

- For the reasons we have given we conﬁrm the decree of the
© Court below, and declare the property in question subJect t0~:‘j
attachment by the plaintiff in execution of his- decree’ against”
Manchhérém. - Costs to be paid by the appellants, The Code of
Civil Procedure provides equitably for other creditors of the de-,-
ceased Manchh fram who have been drhgent in pressmg then- .
claims, S : :
See e Decree conﬁrmed
(1) See Act IX of 1872, Secs 16 17 C'om. Dlg Tnt. C‘ha.ncery, (2 T. 11). o

APPELLATE OIVIL

- quore l{r. J’ustwe Weat and Mr. Justice N mibhm Homdds .

MORO ABA’JI, Dxcmsnn, BY s SON AND Hr.m, ATMA’RA'M MORESH .
VAR THA’KUR, (ORIGINAL DXFENDANT), 'APPELLAXNT, 7. N. A'RA'YAN :
DHONDBHAT PITRE AND ANOTHEB, (omemu. Pmmrms), Rmonn- :
mrs. '
Relahons of indmddrs with lchote ¢ hot—-H:s .status in the Ratndgm Distrzcl

S Ownership not an essential incident ofkhotsth—Onus-—Thal

{:The plamtlﬁ's were the indmddrs ofa certain village in' the Ratnd«rxrx sttnct‘ 75'
which ‘was granted to their ancestors by. the Peshwd under a sanad dated 3rd
September, 1778, The defendants were the vatanddr or” permanent- khots ¢f the
same vﬂlnge In a previous suit between the parties relating fo’ “the forest’
attached to the village, it was held, npon the construction of the Peshw4’s sanad, R
that “ o far a8 the Peshwé’s Government could pass the soil of the village and
its revenueg by its grant, it did pass them to the pla,mtlffs ancestors,” and that, .

therefore, the plaintiffs were the ownera of the forest. In the present suxt, whxch “

e

" # Cross Speclal Appeals, Nos. 257 a.nd 307 of 1875.
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