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;_‘ :'APPELLATE OIVIL

;:;quore Sw' Chwrles ;S’argent Kt Olnef Jusnce, a,nd Mr Justwc Bu dwood

; ?’RA'DHA'BA.’I GOVINDRA’V AND. BAHIRU (ORIGINAL DEFENDANTS),
‘RESPONDENTS* :

s " hecessity for ‘alienation by the widow -

The plaintiff- claimed, a§ the adopted son of one Bhau Khopkar, to recover N
_possessxon of his adoptive father’s property, which had been mortgaged by his
" (Bhau Khopkar” 3)' widow, Rédhabai, (defendant No. 1), to the third defendant _"
"Bahiru, prior to ‘the plaintiff’s adoption by her, The property had come into -

R4dhabai’s possession incumbered with amortgage effected by her husband, and, -
“in order to redeerh that mortgage she mortgaged the property again to one Yesu.,
“She subsequently paid off Yesu's debt, amounting to Rs. 3,629, -and in 1876 she
~mortgaged the property for Rs. 5,999 to one- Bahiru, (defendant No. 3), who was -
-put into possession. In 1881 she: a.dopted the plaintiff, and in 1882 the plaintiff
- brought this suit to recover the property ‘He contended that R4dhab4i had no-

; power to ahenate or mortgagd the aneestral immoveable property of her deceased

husband, and he claimed; as the adopted son of Bhau Khopkar, %o be -entitled to

"the | property free from the mortgages or other mcumbrances with which Radhabal :
“had attempted to charge it.. For the .defendants it'was contended (inter alia)
- that the plaintiff could not 1mpeach transactlons effected by hxs adoptwe mother -

:pnor to his adoptlon.q SR

o ,Held, that ‘the pIamtlﬂ‘ as the adopted son of Bhau Khopkar, had a. nght to :
:1mpea.ch the unauthorized transactions of- his a.doptlve mother, R4dhabdi, who E
. 'possessed only a widow’s restricted power of alienation. - The plaintiff was adopted i
- by Rédhdbdi to her husband, who was the last owner of the ancestral_property. -
* The. plaintiff at- once succeeded to that property upon his adoption ; and as heir -
. of his adoptive father was entitled $o object to- any alienation made by Rédhabéi; :
“on the. prmcxple that the restrictions upon a Hindu widow’s power of alienation are -
’;-msepa.ra.ble from her estate, and then' exxstence does not depend on that of heu‘s -

*,capable of takmg on her death. e

Held, also, that the plamtlﬁ' was entltled to redeem the property on paymeut of';
. duch amounut only as was raised by Radhabal for the purpose of meetmg expenses :

1necessanly incurred by her. . -

Held, further, that - the onus. of proving the necessnty for ahenatlon Ia.y upon

f‘- *Appeal No. 55 of 1884.

LAKSHMAN BHA’U KHOPKAR (ORIGINAL PLAINTIE‘F), APPELLANT, v.‘-

r:.Hmdu law——Adopted son’s wght o zmpeach ahenatzon unnecessamly made by hzs '
adoptive mother before his adoptzon—- Widow, alicnation by—Alienee from. widow" -
ound to inguire if legal mecessity for alzenatwn—E'vzdence—Onus qf provzng-l

fZBa.hu‘u, (defendant No.'3). The Court found that there was ro evxdence that any -
b sum 'beyond Rs.” o,629 the amount of Yesu’s mortgage, was really requl.red by
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. .Rédhé.b.fu, and, accordmgly, du'ected tha.t the mortgage ‘aceount should’be ta,ken:;
.‘LAKSI{MAN

between the plaintiff and Bahiru, (defendant No. 3), on'the footmg that the prmcl ,‘N

: pal of the mortgage debt was Rs 3, 629 only, mstead ‘of Rs, 5,999
_Knorx.m .

" Rivmisis, -
Nénévatl, First Class Subordmate J udcre of Poona

BAnmv. e

THIS was an appeal from the decision of Khén Ba,hé,dur M. N.

‘Suit by an a,dopted son to set as1de an a.henatmn ma.de by hls,

_'a.doptrve mother before his adoptmn

--One-Bhéu Khopkar dred in 1871 leav1ng him surv1vmg h1s?

" widow R4dhébsi, (defendant No. 1). In 1872, Rédhab4i brought‘
"4 suit to ‘redeem certain ‘property which had been: mortgaged‘
_ by her husband to one Rémji for Rs. 1,200, and she. obtained “a

f_fdecree for - redemptlon on payment of Rs. 2030-7-5 W1th costs:

S'-»of the suit. In.order to pay. off this sum, and to meet other,

‘ié‘vexpenses incidental to this suit, Rédhdbdi mortgaged the. propertyf
* to one Yesu. His debt, anounting to Rs. 3, 629; was subsequentlv,:
“paid off. ‘Radhabéi afterwards raised money by other mortdages"

~of the property, and in August, 1876, she mortgaged it for Rs. 5,999
' tto .one Bahiru, (defendant No. 8), who obtained possessron‘.{ In
1881 R4dhdb4i adopted the plaintiff, who brovight this . suit in.
1882 to recover the property ‘He contended that Radhé.bél had;(

) 1o power to ‘mortgage the property, Whrch was the ancestral pro-.
_‘perty of her deceased hushand, Bhéu Khopkar, and that he (the-.‘;
© plaintiff), as the adopted son of Bhéu Khopkar, was entltled to.
: the property .free from the mortgages or - other 1ncumbranoes7

f:vnth whmh Radhabax had w1thout necess1ty a.ttempted to: charge.l

:terms

;thlrd defendant. - % * I order, .therefore, 'that the . mortgaged

The Subordmate Judge passed h1s decree m the followmg*‘

“My ﬁndmg is ,* * Vthat Rs 6177 3‘0,.;ar

}_f,fproperty, set. forth. in the plaint, do stand redeemed from the:
’third, defendant’s mortgage, and that the plamtlﬁ' do“recovet

:"""‘f‘_:possessmn thereof from all the defendants *:
“thethird defendant do have & 11en on the mortgag 1 property ti 1*
“the debt be satisfied.” "

L From thxs deo1s10n the plamtlﬁ" ‘appealed.to the High Court.

and ‘that
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tion-is as: to the- amount for which. the property is Hable. - The
plalntlﬁ' is. entitled to: redeem on ‘payment only of ‘such debt as:
was necessarﬂy incurred by R4dhabai before- his- adoptron‘ The:

‘lower Court has wrongly thrown upon-him'the entire mortgage-:

“debt due to the third defendant, Bahiru. The property of Bhdu

.,Khopkar came into R4dhsbai’s hand burdéned with a mortgaore,
v‘vwhlch she was bound:to redeem. She did so by raising the neces- z
_sary funds by the mortgage to Yesu, and that mortgage we do
1ot dispute. * The plaintiff’s liability is limited to that. The sub--
._fsequent transactlons by R4dhab4i Were unnecessary, and cannot ,

::bmd the plamtlff

- The plamtlﬁ' by his adoptlon succeeded to Bhau Khopkars

property, and’ can question any ahenatlon made by his adoptive

mother other than for necessary purposes,  The widow has only .
a restricted’ power of “alienation over immoveable property, and

-the purchaser, or alienee from her, is bound to ascertain whether

a proposed alienation i is necessary. = The th1rd defendant (Bahu'u) _

fadvanced the money to her without any. 1nqu1ry

Shantamm Namyan for. the respondents —-The questlon for "
3 declsron is whether the plamtﬂf can 1mpeaeh the validity of a.
mortgage made long before. he was “adopted. .’ At the time the.
: mortgage was made he was not adopted and ‘the mortgageev
“entered. bond, fide into the transaction.”  This is a collusive -
att®mpt. by Rédhéb4i and the plaintiff to defea.t the mortgage. -
The title of a person adopted by a widow does not relate back to -
the death of her husband, and the. plaintiff, therefore, canno
/1mpeach the ahenatlon made prror to his adoptlon——Lakshmana ;
“Réu v.. Lakshmi Ammal®. ~The plaintiff did not raise an issne.
'as to. the validity of the loan in the Court below, and he cannot 3

: now raise it in appeal.. If. he had ralsed it, the onus of prov.

‘ing- it Would have lain . ~upon us. All the money ‘borrowed -
by Rédhdbai- has been borrowed . ezther to pay costs of the re- -
demptlon suits, or for the funeral expenses of her husband,or for -
her own mamtenance and all these Were proper purposes. It ;

' (l)I L'R. 4Mad 160

Ganesh Rdmchandra Ktrloskar for the appellant :—The present.
‘isurt may be. considered as one for redemptlon and . the ques-
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1881.

f';_'LAxsnuAu cons1derat10n for thé mortvage was pald by Bzmhlru All the‘

o I\normm.

: RADHAB.{I

- from being lost: see West and’ Bithler’s Hindu Law, p 367, It

debt was incurred by the widow, in order to save the: property

GWINDR-&V, has not been suggested that Bahiru has acted with" ‘any.‘impro:

-AND
. BauIrv,

pnety, or otherw1se than in good fmth

BIRDWOOD J --Assummg that the. Subordmate Judge has nght-
ly found on the evidence that the first defendant, R&dhabéi,

“widow of Bhfu Khopkar, borrowed from.the third defendant,

Bahiru, the full sum of Rs. 5,999, set forth as the : consideration

“of the mortgage-deed, exhibit No, 87, executed in Bahiru’s’
 favour by Radhébal and the second defendant, Govindrév, on theg
- 10th August, 1876, we are yet unable.to hold with him that the
“whole of that debt is binding on “the plamt1ﬁ" La.kshman, whoj
was adopted by Rédhéb4i in 1881, (her husband having died in
1871), so as to be a charge on the mortgaged property’ belongmgf
o Bh4u Khopkar, to ‘which Lékshman became entitled upon his,
: 'a.doptmn The Subordmate Judge remarks that there < can ‘be'

‘10 doubt whatsoever of the bona fides. of the ahenatlon in th1s,
.‘ease ;7 but he has not discussed the questmn of the’ necess1ty of:
“the alienation ab all; though the cases bearmg upon it ‘Were
-apparently cited to him; and, after cons1der1ng that questlon in

~ appeal; we find that there is no evidence to prove  the . Tecessity

T

+for a large- portmn of the debt, or that Bahiru believed, ‘after
: ma,kmg reasonable .enquiry, that the Whole of the debt was
~ required for necessary expenses. - A review of the a.uthor%ws
* shows that it was incumbent on Bahlru, when lending the money,
© to make such enquiry. “That would certainly have been 50, 1f
~in August 1876, there had been. any members of Bhéu Khopkar s
family, whether adults or minors, who would have: been affected
Dy the a.henatmn, thoucrh Bahiru Would not ha,ve been bound to
566" to the apphcatmn of the money. See Gane Bhive Pamb V.
. Kane Bhwea, and- the cases there c1ted See also Dalpatsmg v
Ndndbhm(z) In specml appeal No. 507 of 1863 declded 011 the
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mnirav(l) it was held that the « adoptlon by the w1fe is an adop-: i

txon to the hnsband’s estate b and in ‘Rdje’ Vyankah do’s case®,>
-x1b &‘ ,. cepted as apphcable to'this Pre31dency the statement of .
‘er Thomas Stran«re, “that an adopted son is in the same posrtlon

death of the adopted father *’—Rdje Vuanlcata A0 Vs Jayava,ntmv(z)

her deceased husband, whether at the time of the advance there
Were any revers1onary hens in’ ex1stence or not. - The case of
Ranee Kzshenmunee v. Rdjah Oodwunt Smg@ was referred to more'

than once by the Judges of the Calcutta Sadar Divéni Addlat

Who demded Bamundoss Mookerjea Jl[ rssamu,t Tarinee®,

o “The pomt in that suit” they said, “was, whether a retrospect— :

1ve rlo'ht CO'lhd be clalmed by a son. after he had been adopted,

.80 as to “bar 'a sale made by his adoptlve ‘mother previous to

h1s adoptlon, to the injury - of the rlghts, at that time. con-

tmgent and eventual, but which actually. accrued to him upon
> his: adoptlon.k In that case, the son, When adopted became the'

undoubted heir ; a.nd it was of course ‘the - correct doctrlne that,

no» sale made’ by a Wldovv Who posseeses only a very restricted.’
yhfe'mterebt in the estate, could have been ‘good against any: ultJ-A{.
: ate helr Whether an, adopted son or: otherW1se, unless made‘_y
v “kThe ob]ectlone to an .
umrecessary sale” would, of ceurse, apply also to an unnecessary‘i;
. mortgage: . .The Privy Council entirely agreed in the pr1n01ples"

?

under elrcumstances of strlct necess1ty 5

-laid -down by the. Judges of the’ Sadar Divéni Ad4lat: .

Bamzmdose «Mookerjea V. Mussamut Tarinee®, and the Bombayuf
Hloh Court ‘held’ accordmcrly, in Nat/mjz Krishndji v. Hari .

Jago]z(") that an adopted son has the right to set aside a glit of

ancestral 1mmoveab1e property made by his . adoptive: fathex- s
Agam, m‘The C’ollector of:

wdow previots to. h1s adopt1on

+(8) 3Ca.lc. S D, A Rep., 228
97 ML A, 169, atp 179 .
{67 ML L A.; at p. 206.

/- (6)'8 Bom. H., C. Rep,A C J 61

‘1 Strange 101; and 2 Strange, 127.- -If that be so, there would:
ibe-a: neeessﬂ:y for inquiry, whenever. money was advanced toa
w1dow who might at some future time make.a vahd adoption to_

T AN

LAKSHMA_‘N’ g

Buiv -
KHOPKAR

RADHABA:,

2 posthumous son, and. that: his mhentance ‘dates from the’ GOVINDRAV
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hallenge any. ahenatmn of ancestral property Mussamat ‘Bh

';.:_,‘:"(3) I.L R 4Mad 160 a.tp 164

|THE INDIAN LAW REPORTS. |[VOL-XL:

Madum v. Mootbo Ramahnga‘l) the Privy Council observedthat*
% the nghts of an’ adopted son' are not'prejudiced: by ‘any.uns+
a.uthonsed ahena,tlon by the w1dow which' precedes the: adoptmni
which she makes” -~ And in & more recent case; the' Madras High'
- Court has' deduced from the principles laid down in the: leadmg;
“case -of Bamundoss Mookerjea -v.  Mussamut Tarinee®, the® pro-:
position that; in the intérval between the -death of her ‘husband
~and theZexercise of the power to adopt, “the widow's: estate” is-
- neither greater nor' less than it would be if she' enjoyed no- such"
power, or died without making an adoption.” Shehas the same:
_power no greater and no less to:deal with the estate. . Such acts’
;. of hers as are authorised and’ ‘would be effective against’ rest
: versioners will bind the son taken in a,doptlon Such acts as are;
unauthorised and in excess of her powers may be challenged . byf
‘the son adopted or by any. other successor to the estate”—Laksk<;

. mana Rdw v. Lakshmi Ammal®. The. authonty of such. ruhngs;

. dées not. seem to ‘be in any way weakened by the two Calcutta’
- cases; Gobindo Néth Roy v. Rdm Kanay®, and Kaily Prosonno;
Ghose v: Qocool Chundre - Mitter® , referred to at pp. 367 and 368

~ of West and Biihler's Hindu Law, (3rd ed.,) and there set aga.mst

~'the Bombay case of Nathdji Krishndji-v. Hari Jagoji®. - In -both.
those cases, the decision of the Privy Council in Mussamat Bhoo-
" bun Moyee Debia v. Rim Kishore Acharj Ohowdkry(7) was . relied -

" ons - But, in that case, the power to .adopt was exerc1sed by i
: WldOW after the death of her own son, who dled childless: after,?’

hlS father’s ‘death. That son, therefore, and not . bis father, was:
. the last full owner of theestate, a.nd the sonsw1dow, and not
h1s mother, succeeded at the son’s death, as hls hen to her.’
W1dows estate. It was held that the adoptmn by: the mother*l
“was’ void, as the power to adopt was incapable of exeeutmn'*
and the decree: of the Sadar Divéni- C‘ourt aﬁirmmg the title
of the- adopted son to the ancestral estate, was reversed,. An;
adopted son, in such & case, would clearly not be:. entltled to:

(1) 8 M.IA., 397, at p. 443,
®7 M. I.A., 169 .

. (7)10M,I.'A 279
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bun Moyee Debms ca,se“) was- held to govern the demsmn in -

615:

1887

Gobindo Ndth Royv. Rdm Kanay®, where an alienation for value - Laxsmuax- - |

“Was’ upheld “The alienation was made by a Hindu widow-after

BHAU "
KHOPKAE

rthe death. of an adopted son, and before the adoption by her of a~ Bhr,
fsecond son. - When' it was -inade, the widow had become the - (XO‘TIILJ;RAV.

“heir of her first adopted son ;' and, in accordance with- the prinei= -
'ple enunclated in Mussamat Bhoobun Moyee: .Delna,‘ s case®, it was
‘held that the subsequent adoption of another son by the -widow-

~could not divest the- alienee of hzs nghts under the ahenatxon
~made before the adophon e

“No ow, no doubt in Gobmdo Natk s case the ahenatlon was made -

5 by a woman having only arestricted estate, for “ the estate taken
by a mother succeeding to hier son is said to be like that taken by a
_ widow froni her husband”—West and Bithlér’s Hindu Law, (3rd”
“ed.),p:110. See, also, Narsdpd v. :S'a;khcimm(*” and Tuljardm v .

" Mathurddds® ; but as the second son was adopted to-the widow’ s
deceased husband, whereas the alienation had been made by her as

.- heir of her first son, to whom the ancestral estate had passed, iti 1s.

clear that the se¢ond son, not belng the hen: of the first son, had no
" right to object to the alienation. Gobindo Nith Roy’s case® was
- stated to be « exa,ctly in point” in the later ‘Calcutta case, Kally
" Prosonno Ghose v. Gocool Chundre Mittere), and an illustration of the
| “ordinary rule” referred to in Mussamut Bhoobun Moyee Debia v,

‘Rim Kishore Acharj ‘Chowdhry®, « that in no case the estate of the -
heir of a deceased ¢ person’ vested in possessmn can be defeated a.nd
divested’ in favour of a subsequent adopted son, ‘unless the adop- .

“tion is effected by the direct agency of the former:or with his or

“her-express - consent "—EKally Prosonno Ghose'v. Gocool Chundre
- Mitter™.: And, accordingly, it- was held that the plaintiff, who
- was! adopted in 1876 by a widow, to her husband, who died in -
: ‘1855 was not entltled to succeed to his adoptive father’s paternal f

cle, who dled in:1851, on the death: of the uncle’s widow, in -

: 1864.4 masmuch as the property must ha.ve vested m some-one’

1:"‘(1)10M I A‘, ot 1L R, 5Bom,, 662, ’ o
:2) 24 Cale. W. R. Civ. Rul 183, ;L L, R, 2 Cale., 295." -
143)'6 Bom, H C. Rep AL c.J., 215, - (6)8Bom H.C Rep,A C J., 67,

(7)1. L R 2Calc at P 307

BAnmu. .
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_'on the' death. of the uncle sw1dow a,nd Property, onoe Vested;

cannot- by - Hindu law. be divested.. - There is no case”, as re-.
‘marked by Sir Barnes. Peacock in Kalzdas Dds'v. Krishan Ohcm-{
-dra Ddss®, “in which an estate vested in a male heir by mhent-f

ance, can be divested by the. adoptlon of 3 son.by a widow after'

_her. husband’s death;” but the case-of a widow adoptmw a son’

after her husband’s death, and thereby divesting the estate Whlch
she took: upon the, death of her husband without issue; must be
distirrguished from :the Calcutta, cases to which we have refened

In the present case, the plaintiff was adopted by Ra,dhaba,l to- her-
husband, who was the last owner of the ancestral property .The

g plamtlﬁ' therefore, at once succeedéd to that _property upon his
adoption ; and, as heir of his adoptive father, is entitled to object.
- "to any alienation made by, Radhatbél, on the broad principlelaid

“down in The Oollectm of Masulipatam v. Cavaly Vencata, Nrrain-;

. apdh®, © that the. restrictions on a Hindu widow’s power of ahen-.

ation are mseparable from her' estate, ‘and: that theu- ex1stencev

- does not depend on that, ¢f heirs capable of takmg on her. death

:'bAnd just as the Crown, as decided in that case, hag: the power of»

_protectmg its interests by impeaching any unauthomsed ahen-v

: atlon by awidow, if, for want of heirs, the] rlght to, the property,’

so far as it has not been lawfully dlsposed of by her; passes to the:~. ,

’ Crown so also, and on the same grounds, can an adopted son,_l\ '

;tO whom the rlght to the property passes, impeach an unauthor-,~
- ised alienation made by a widow possessing, as in the present}"{.
,case, only a W1d0W ] restrlcted power of ahena,hon v .

As to the questzon of the onus of provmo- the necessﬁ;y of an 2

e ahenatlon in -such- cases,’ the Privy Couneil -rémarked -in Hmzoo—?

manpersaml ‘Panday v. Mussumat " Babooc .Muma,; Koonwm 06,1

 that it “ is one not capable of a general and inflexible answer. “The. .
presumptmn proper’to be:made’ Wlll vary’ W1th c1rcumstances,'_”-

and must be reorulated by and dependent on them Thus, Where' -
" "the. m01toagee himself; with whom: the transaction took: place, K
is 'setting up & charge in his favour made by one whose titleto -

ahenate he necessarlly kneW to be hmlted and qualified;

o ‘am.isee, also, L. L. R, 2 Cale., 805.

;- he: may"':

‘@ % Beng, LR B),103 st p. 111;

@ M. 1 Aabp: 553
© G LA, atp 419



*better known to him than to. the’ mfant helr;fna,mely, those facts. -

;Whlch embedy the -representations made to: him of - the alleged

a.sonably expected to"allege an ~prove5" facts” presuma,bly« L

o7
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“needs of. the estate, and the" motives mﬁuencmg ‘his immediate . gyt

“loan

fipresentcase as where a loan i is made. to ‘the’ manager -ofa famlly
consmtmg of mfants "They. have been applied by this. Court to .
L& case Where the members ‘of _the famlly were - adults—-Gane
. Bhive v. Kane Bhire® ; and the authors of theﬁ;Dlgest of Hindu:
“Law, in dlscussmg the questlon of the adopted son’s hablhty‘ for;
, ahenatlons, .express the opinion that the widow must be. under-
*stood as occupying a place similar to that of a. manager down to~
‘the time of the adopblon——West and Buhler s Hindu Law, (3rd
‘ed.), p; 367. - The enus of proving the necess1ty for the alienation
ies, therefore, in the present case, on the defendant Bahu'u See

,also, Rdj. Lul»hee Dabea v. Gokool Chunder- Gkowdkry@?

- The mortcage -deed, - (exhlblt N 0. 8'7), contams the followmg
rec1tals (1) - that the propérty was mortgaged by Radhabéi to -

: G‘.—ovmdrdv for Rs. 4,000 “on the 22nd January, 1874; (2) that it

was| afterwards mortvaged by Govindrév to Yesu bm Késhibé

3 Gun,;al for Rs: 8,000 ; {(3) that Mdhabm had borrowed, money '

- from. Vlthal Ramcha,ndra, Méval for the, expenses of her. sult {4y
“that, in respect ‘of -that debt, an award ‘had beén’ made by ““the

- arbitration Court,” and an apphca.tlon (for the execution of the :
‘award), No, 1152 of 1876 presented to the First Class Subord;[-

_nate Judge of Poona; “that, the property had been attached, and
‘that‘the. salé was fixed for the 9th August, 1876 ;- -(5) that Yesu "

* bin Kashibs, Gungal had obtained a decree {on his mortgage) and
had presented an- apphcatlon for executlon, No. 1202 of 1876,
to the First Class Subordinate J: udge ‘that the property‘ had been -
attached, and that the sale was fixed for the 19th August, 1876;
and (6) that Rs. 1,416-11- 8 ‘were due- to the two plaintiffs, that

[is;. to: ZVithal- ‘and’ Yesu, ‘besides -the -costs of ‘the auction-sales.

“The “defendant, Radhébal and her mortgagee,. Govmdrav, there- -
fore, borrowed Rs:- 5999 from Bahiru to pay. off all the debts,
mcludmg _that due,to Govmdrav «-5»Now, ;10 rec1tals in. the ‘deed-

Bom. H. C. Rep,A‘G
(13 Moo, 14,

"169 atpp 172, 178,
., 209; -

_These observatlons are’ as a.pphcable “We: thmk ~in the- GOVINDRAV.

: BAHIRU- '
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' would, of themselves be ewdence of the necess1ty for the mortgage
to Bahiru : see Raj Lukhee Dabea v. GoLool Chunder - Ohowdhfry(l)
The recitals in the present case do. not even allege. that the seve-
ral debts. referred to were mcurred for necessaly purposes, and
there is nothing to show. that a,ny enquiry was made by Bahira
when he advanced the’ ‘money. ~ 1t is,. however,. estabhshed by
the evidence, or admltted in support of Bahiru’s case, that the
property in suit was mortoaoed by Bhdu Khopkar to RémJl}
RaOhunath for Rs. 1,200 in A.p. 1867-68; that, in 1872 Radha,-j;

bii, ‘who “was .then a widow, brought a suit to redeem ‘the’

mortorage and that redemption was decreed on pa.yment of
Rs: 2,030- 7-5, with costs of the suit. " On the 20th March, 1874
the sum of Rs. 2,067-7-5 was paid by Yesu bin Késhibs GunJal :

'mto Court for Radhébai, in satisfaction of the decree (see -

éxhibit No. 84). Yesu seems then to have come into possesmom
of the _property, as mortgagee, as he was in possession, apparent]yf

for. about-a year, before Bahiru obtained possession in 1876; and.

a mortgacre -deed for Rs 3,000 seems to have been executedi.
in his favour in February, 1874, by Gov1ndrév, to which deed:

_ Radhabéi was surety. Govindrdy . says that Ré.mjlbhad,% h&fr-:
is, a,pparently, the original mortgaoee Ramp Raghundth,—was-

‘also one of the obhcrees of this deed. Hesays further that be-

satisfied . this mortgage and obtained from Rédhéb4i a mortgage

in hlS own favour for Rs, 4,000. He descrlbes various transactlons

-in which he and RAdhsbai and others were concerned, ‘and. says
,that no part of the money borrowed from Bahiru in 1876, to pay
'off various claims_against R4dhébdi, was applied by hlm to hls'
",own purposes. Tbis 1mposs1b1e, however, on such eV1dence 88
there is on the record, to arrive at any satlsfactory declslon as to
“the- transa,c’olons which led up to the mortgage of the 10th. Autrust ‘
; 1876 The evidence does not eufﬁclenbly explain all the Trecitals
-in the deed. .-And the recxtals do not seem'ta. set. forth all the
' obJects for which money was borrowed  from Bahxru W,
journed the hearing of the appeal when it ﬁrst came. befor 2 )
'order that. the mortgave~deeds referred to m e}shlblt No 87
':mlght be produced ‘but we are : mformed ‘that they were. de-:
stroyed thh other records, when the Budhvar Palace at Poona.};-’af

gl) 3Beng LR, (P c,) 57, and 1B M. A, 209,
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{waSiburnt down - On such evxdence as there ls, we ﬁnd that
:.any sums pald in b&tle&Cthn of Yesu’s mortgage were paid for .
_necessary. ‘expenses. . Yesu ‘certainly paid Rs. 2,067-7-5 for
.{Ré,dha.bau, to enable her to meet a ‘distinetly necessary expemse. .
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?iTha.t was the sum actually paid under the redemptlon decree to' GO‘/INDRA“}, .

:.the ‘original mortoagee of Bh4u Khopka,r The balance of the.
. consideration "of Rs. 8,000 for Yesu's- mortfrage bond was nobt
-1mproba,bly due for expenses incidental to the suit. ‘Radhabai-

“admits that funds were supphed for this purpose by Govmdré.v,

~he having borrowed the money. on the security of the properﬁy 5
and he’ probably obtamed the money from Yesu (see exhibit.-
“No. 55) Such expenses are ‘always much in excess of the taxed -
‘costs’; and, thouo'h there is no direct. evidence on the - pomt it is
not 1mproba,ble that, as money was borrowed from Yesu for the’-

.redemptlon of the property, it was he also' who advanced sums

‘ffor a,ll 1nc1dental expenses as well, and also that all further ad- -
[vances (1f any) in excess of such expenses, in respect of ‘whick
the property was mortgaged to him, were also for necessary -
ﬁe_xpenses - That is an assumption which may rightly be ma,de;'i;-

“under all the circumstances of the case. The sum paid in satis-
‘faction of Yesu's mortgage amounted, with interest, to Rs. 8,629

(see exhibit No. 73). . And that sum is all that we can hold to .
bea charde on the propert ‘there being no satisfactory evidence -
“to warrant our finding. that any other pa,rt of the consideration .
“for Bahirn’s mortgage, as, for instance, the sum of about Rs. 1 450
“said to” have- been paid in. satisfaction of Vithal Rdmchand -
'Mavals decree” against Govindriv and R4dh4béi, or a.ny other
’sum, was really required orsaid to be required for any necessary 5;55
expenses of the W1d0W Radhsbéi. From ‘the evidence of one of =
“the. Wltnesses, mdeed it Would appear that a, great part’ of
'Vltha,l s money was used by Govindrav for other than necessary B
-expenses ‘of the widow (see exhibit ‘No. 77). It is unnecessary, -
therefore, for us.to decide whether any part - of the considera-
: tlon for Bahlru s mortcrade in excess of Rs 3 629 Was advanced '

’ by h1m or not

,We reverse the Subordmate Judcres decree, and dlrect that
: the mortgacre account be taken a.fresh between the plalntlff a,nd‘ }

. AND
_BAHIRU.
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Bahu'u, on’ the footmg that the p1mc1pa,l of the mortaage debt’,
‘be taken to have been Rs. 8,629 on]y, instead of Rs. 5 999;. and_;
that a fresh decree be passed.

Bach party to pay his and her own costs in the Court below."
The appella.nt to have hls costs of this appeal ’

PRIVY COUNCIL %

ABDUL HOSSEIN ZENAIL ABA'DI AND AI\OTHER, DEI‘ENDANTS, m
CHARLES AGNEW TURNER, Orrician ASSIGNER, PLAINTIFF.‘ :

On appeal from the High Court at Bomba.y

C’ompramzse by oﬁcml trustee—Insolvent Act 11 and 12 Vw s O' 21 Secs 28
ard 29--Charges with a wiew to establish fr. aud-—Pmct@ce—Pleadmg—-.,»
Amendment of pleading—Fraud—The fraud charged in tke pleading znust be

proved and not freud of a different kind—Restriction of power to amend.

.-The account of an estate, formerly in the hands of a derivative executor w]m';
'became insolvent and died in 1856, having been pending in Court formany years;
-some of the parties bemg mterested in the original estate and others as the
insolvent’s creditors, a compromlse was effected, under whieh -a suit, brought in
1858 by -the official assignee, represcnting the deceased insolvent, was disinissed
~.by the .consent of parties in 1875. Part of a sum of money, paid to the credit of
the insolvent’s estate in pursuance of the compromise, wag made over, upon the
"passing of the consent decree, with the knowledge of the assignee, but without

“notice te, or the sanction of, the Court, to a person who had assisted in-taking

-the aceount. From the representatives of thelatter, he-being now dnceased ther
;successor in office of the assignee elaimed repayment.

“In regard to the facts that he was peither a party to, nor had any control over5
the ‘compromised. suit ; that he owed ne duby to the Court in respect of it, nox

to the credxtors of the estate a.nd that he had taken ne unfa,lr advantage of the'
assxgnee, ) : '

-, Held, ‘that there weré no grounds npon whxeh thls repa.yment conld be cIalmed ]

7.:; -The plaint, as presented, alleged the frandulent coneealment of the pa.yment from

the assignee. Afterwards, when all the evidence had been taken, and it had been
. ‘established that the assignee. knew of the payment, this. was amended. to the
-statement - that if he did know of it he had no power to eonsent te it, a,nd tha.t
hxs consent, Would not be bindin & the payment. being & fra.ud upon the Court

Held that the amendment at the stage when it was made was not permlssxble.

“Tisa well-known rule, tha.t a charge of fraud” must be substantmlly proved ag’
~laid, and that when one kind of fraud is charged another kmd cannot, on faﬂnre
of proof, be substltuted for it. :

*Pnsent.—Lonb VVATSO\T, Lom) FITZGERALD, LOPD HOBHOUSE and Sm B

PEACOCK. :
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